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PREFACE. 


Ths  definition  of  a  modern  pre&ce,  abould  be,  *<  the  pages  of  a  book» 
io  which  the  Author  ad<iaae8  and  seta  forth  incontrovertible  reasons,  why 
he  ought  not  to  have  printed  his  work."  As  novehy  is  the  order  of  the 
day,  I  trust  I  may  be  pardoned  for  deviating  from  this  well  established 
custom,  and  devoting  these  pages  to  the  annunciation  of  the  •«  divers 
good  and  sufficient  causes  me  thereunto  moving"  to  the  publication  of  this 
volume. 

There  are  ten  judicial  districts  in  the  State  of  Georgia.  For  each,  a 
**  Judge  of  Uie  Superior  Courts"  is  appointed.  To  this  judicial  function- 
ary, powers  are  entrusted,  and  duties  imposed,  of  no  ordinary  character. 
Aa  the  presiding  officer  of  a  common  law  tribunal,  be  is  called  on  to  settle 
the  multitude  of  ever  changiog  questions,  that  are  presented  for  adjudica- 
tion ;  to  untie  the  Gordian  iuots  of  assumpsit  and  case — Io  thread  the  in- 
tricacies of  the  fjedmerU  labyrinth— and  to  make  the  way  straight,  for 
tiioee  **  good  and  lawful  citizens  of  the  State,"  who  iJaira  the  right  to  re- 
cover a  chattel  from  one,  into  whose  possession  ^  it  hath  come  hy  finding  ** 
In  this  capacity,  also,  aided  \rf  a  special  Jury,  he  determines  all  appeals 
from  the  petit  Jury  of  his  own  tribunal,  or  of  the  *•  Inferior  Cottrt,** 
Moreover,  he  sits  in  judgment  upon  all  appeals  from  the  **  Court  of  Ordi» 
fttrry,"  in  testamentary  matters,  &c.  Associated  with  the  special  Jury, 
he  also  acts  as  a  ChanceUor^  and  determines  all  questions  connected  with 
proceedings  in  Equity,  To  the  same  Jury,  he  esponnds  the  law  apfrtica- 
Ue  to  the  cases  of  those  persons,  who  seek  a  release  from  the  silken  bands 
of  matrimony.  All  writs  of  Certiormri^  prokibtiiofh  Mandamus,  <J«  ema- 
nate from,  and  are  beard  before  hmi.  Upon  him  too,  rest  the  hopes  and 
feani  of  the  unfortunate  individual,  charged  with  the  violation  of  the  crimi- 
nal laws  of  the  country  ;  and  by  his  lips,  the  sentence  of  imprisonment, 
infamy  and  death  \a  announced.  That  he  is  often  called  upon  to  perform 
most  of  these  various  and  heavy  duties  within  the  same  w^ck,  I  may  safely 
testify  ;  that  he  is  not  required  to  perform  them  all  on  tbafame  dmf,iM90t 
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owing  to  any  coartety  on  the  part  of  the  Legrislainre,  but  because  that 
body  ha8  not  the  power  of  Jnsfiua  of  old,  "  to  make  the  Sun  and  Moon 
stand  still"  iong  enough.  Nor  is  this  all.  This  legal  Hercules  is  the 
ultima  spes  of  the  desponding  suitor — the  ne  pliLs  ultra  of  the  zealous  law- 
yer. His  fiat  ia  conclusive.  There  exists  no  tribunal,  that  can  correct 
his  errors,  or  change  his  decrees.  The  Constitution  of  the  State,  (as 
amended  a  few  years  ago,)  declares,  that  there  shall  be  <*a  Supreme  Coiut 
fbr  the  correction  of  errocs,*'  but  the  Legislature  of  Georgia  have  hitherto 
disregarded  the  solemn  mandate,  and  refused  to  organize  such  a  tribunal. 
Such,  (amongst  others,)  are  the  duties  and  powers  of  a  Judge  of  the  Su- 
perior  Courts  of  the  State  of  Georgia ;  duties  too  multifarious,  and  powers 
too  eztensivet  to  be  confided  to  any  man ;  and  powerful  indeed  must  be 
the  physical  abilities,  and  gigantic  must  be  the  intellect  of  that  individual, 
who  can  discharge  tliem  properly.  Called  upon  to  decide  the  most  diffi- 
cult and  intricate  questions  without  a  moment's  lime  for  deliberation ; 
compelled  to  charge  the  Jury  thereon,  as  soon  as  the  learned  and  elabo- 
rate arguments  of  the  skilful  and  opposing  Counsel  at  the  Bar  have  ceas- 
ed, it  would,  indeed,  be  a  miracle,  if  manifold  errors  were  not  to  be  found 
in  such  decisions.  I  have  not  attempted  to  collect  these  hasty  and  crude 
opinions^  Those  that  will  be  found  in  the  succeeding  pages,  are  the  writ- 
ten decisiona  of  the  Judges  of  the  Eastern  Circuit  of  the  State  of  Georgia, 
upon  cases  reserved,  or  questions  of  law  or  equity,  which,  not  requiring  the 
immediate  action  of  a  Jury,  have  been  submitted  to  the  Judge  for  his  de- 
liberate opinion.  The  Constitution  does  not  require  him  to  assign  written 
reasons  for  his  judgmenti*,  save  on  motions  for  new  trial,  but  the  practice 
in  our  Circuit,  (particularly  of  late  years,)  has  been,  to  give  written  opin- 
ions in  all  mattersi  to  which  deliberato  investigation  has  been  bestowed. 
My  father,  Judge  Thomas  U.  P,  CharUoiit  had  collected  these  opinions  pro- 
nounced before  181  i,  and  published  them  in  a  small  volume,  in  1824.  The 
present  work  embraces  all  given  since  the  former  year. 

I  beg  leave  to  disclaim  the  title  of  a  regular  Reporter.  I  have  called 
myself  the  Editor^  because  there  was  no  other  word  in  the  English  lan- 
guage, which  could  exactly  express  my  connexion  with  the  work.  I  have 
mnde  the  •«  marginal  abstracts,"  formed  the  index,  added  few  and  scatter, 
ing  annotations  to  some  of  the  decisions,  and  corrected  the  proof-sheets. 
This  is  all  that  I  have  done,  and  though  it  may  be  considered  by  the  rea- 
der, as  entitling  m6  to  but  little  praise,  I  can  assure  him,  that  when  per- 
formed under  the  pressure  of  more  important  duties,  it  has  been  trouble- 
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some  enongh.  The  profeewum  in  QeorgiM,  will  underatand.  why  I  could 
iVt  make  the  volume  more  perfect,  by  tLddmg  to  each  ease*  a  Btat«tnent  of 
facts  and  the  ar]^ment8  of  Counsel.  Having  no  system  of  special  plead* 
ingr,  it  would  have  been  in  vain  to  have  searched  the  records  (other  than 
the  decisions  of  Ihe  Judges,)  for  the  points  in  issue,  and  I  was  unwilling 
to  tmst  to  the  fading  memory  of  CoanseJ,  engaged  in  the  iwpective  cases. 
The  decisions,  genera Ily,aontain  a  sofikient  statement  oTthe  fkciM^  t»  enabla 
tfa»  reader  to  awrertain  4he  history  of  the  cass.  I  pray  him  not  to  n\y  too 
moch  on  my  hasty  Mtee  or  abrtmcts,  but  to  read,  and  determine  ibr  Mm. 
self. 

There  is  one  maUer  which  requires  an  eaqilanation.  I  have  inserted 
decisions  in  this  vohmie,  which  affirm  principles,  lon^f  since  considered  as 
settled.  A  good  Reporter,  in  a  8tate  or  Country,  blessed  with  a  Supreme 
Court  and  a  aeries  of  Reports,  wo«M,  of  course,  omit  cases  of  this  cfaarac- 
ter ;  but  on  proper  reflection,  I  coocludad,  that  under  a  system  like  oiim,  it 
was  all  important  to  the  profession,  that  principles  solemnly  adjudicated 
^'  by  our  highpst  tiibuna],  should  be  promulgated,  without  reimnce  to  the 
fact,  that  Uiey  had  long  since  been  establtsfasd  in  a  different  State  or 
Country.  The  proprietors  of  land  which  has  bees  long  settled,  and  every 
foot  of  ground  of  which  is  familiar  to  thpro,  may,  if  they  pbase,  refuso  to 
set  up  the  marks  which  designate  their  well  known  boundaries  or  ways, 
but  it  would  be  unwise  in  the  owoers  of  a  newly  inhabited  territory  to  fol. 
low  Buch  an  example.  We  have  no  Supreme  Court— Each  Judge  in  each 
Circuit  is  independent  of  the  others.  With  the  exceptieo  of  the  volume 
published  by  my  father,  and  a  work  reeentiy  given  to  the  profession  by 
George  M.  Dudley,  Esq.,  we  have  no  Books  of  Reporto.  The  same  law 
.  is  often  differently  construed  hi  the  dHRrent  Circuits.  I  trust,  that  under 
all  these  circumstances,  I  may  be  panloncd  ibr  diftregaidinf^  the  sagges- 
tion  of  Lord  Bacon,  "thai  htmwnymia  be  pui|ped  sway.*' 

Altbongh  I  have  a  mortal  antipathy  to  writing  a  preface,  I  could  aot  re- 
frain  from  saying  this  much,  that  the  professional  reader  out  of  the  State 
might  be  enabled  to  account  for  the  disadvantageous  appearance,  which 
both  Judge  and  Reporter  are  made  to  assume  in  the  following  pages. 
Kevcrtheless,  and  with  all  these  disadvantages,  f  believe,  that  some  of  the 
opinions  of  my  predecesaons  herein  contained,  would  do  credit  to  any 
Bench.  I  may  remark,  in  passing,  that  I  ha^e  added  my  own  decisions, 
not  from  any  desire  to  place  them  in  competition  with  those  who  have 
held  the  c^ce  before  me,  (a  competition,  which,  aa  Sir  J.  Mmohmlotik  si^FSy 
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««it  wotdd  be  smgrance  even  to  dieeUim,'*)  batt  becMMe,  after  lunriiig«e- 
oepted  the  atatioD,  and  made  and  recorded  nob  opinions,  I  thought  that  it 
would  be  but  an  idle  affiBctation  to  withhold  them  from  a  book,  professing 
to  contain  the  decisioDs  of  atf  the  Judges  of  the  Eastern  Circuit.  I  con- 
fees,  that  I  looktmck  with  terror  and  aBUxenienft,  at  taj  har£hoodt  in  ac- 
cepting, at  the  age  of  twenty-eight,  aa  office  attended  with  such  over- 
whelming duties  and  responsibilities.  Perhaps,  in  a  few  years,  I  may  be 
still  more  petrified,  at  my  rashness  in  giving  to  the  world  the  fruits  of  my 
temerily.  Bnt  be  that  as  it  may,  as  at  present  advised,  I  think  it  better, 
with  proper  humility,  to  let  them  go  for  what  they  are  worths 

I  am  afraid,  that  the  reader  will  begin  to  believe,  that  I  have  not  only 
given  an  excellent  definition  of  a  modem  preface,  but  proved  it.  I  pray 
his  patience  for  a  fbw  more  moments,  and  I  will  redeem  my  pledge  and 
take  my  leave.  It  is  all  important  to  the  citizens  o^  a  Republic,  that  they 
should  know  the  laws  which  control  their  property,  liberty  and  bves.  A 
general  knowledge  of  the  stat^ites  of  the  State  is  essential,  and  an  ac- 
quaintance with  the  const  ruaion  placed  upon  such  statutes  by  the  proper 
expositors,  is  not  a  whit  less  necessary.  The  written  decisions  of  our 
Courts  have  been  hitherto  scattered  over  the  **  minutes"  of  the-  Court, 
which  are  emphatically  **  sealed  books,"  even  to  the  profc^ion.  I  have 
broken  the  seals,  and  trust  sincerely  tliat  such  act  may  tend,  in  some 
slight  degree,  to  bring  about  that  consummation  so  devoutly  to  be  wished, 
a  SuFSBMB  Court.  The  truth  of  the  matter  is,  that  it  is  time  the  atten- 
tion of  every  intelligent  man  in  our  State,  shouU  be  directed  to  the  evils 
of  our  Judicial  system.  An  independent  and  wise  judiciary  is  the  surest 
safe-guard  to  liberty  and  life*— and  we  must  pay  our  Judges  better,  and 
ask  less  from  their  bodies  and  mmd«,  before  we  can  attain  to  oar  proper 
station,  industry  and  economy  are,  doubtless,  cardinal  virtues  in  a  demo- 
cratic government,  but  they  may,  like  all  other  good  things,  be  carried  too 
far.  We  would  smile  at  the  idea  of  letting  out  our  Judicial  stations,  per 
amtraelt  to  the  lowest  bidder,  or  of  placing  our  Judges  upon  an  inclined 
plane,  (vulgarly  called  a  tread  mill,)  and  making  them  grind  the  com  of 
the  State,  whilst  they  administered  her  justice.  Perhaps,  after  all,  we 
had  better  not  mdulge  in  too  boisterous  merriment  on  this  subject.  We 
had  belter  remnmber  the  old  proverb,  and  keep  our  gravity. 

I  have  omitted  several  cases  decided  by  Judge  Lttto,  because  I  found 
them  in  Jhtdiey^s  Reports,  a  book,  which  I  presume  is,  (or,  at  least,  should 
be,)  in  the  hands  of  every  lawyer  in  the  State. 
In  conclusion,  I  remark,  that  many  of  my  professional  brothren  have  as- 
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mred  BW,  thM  thej  w^Mld  oooiMer  tbeatalTM  ifi4aked  to  m*,  if  I  M 
thingmafe  tlian  to  collect  utA  poUiflb,  in  %  poitMt  ftm*  the  decifioai 
mdb  in  the  Etftem  Cireuit,  otob  witboot  nwngkil  notee  or  Index,  Jfcc. 
I  tniBt,  therefore,  that  fbeir  kindnt^w  will  oieqoe  the  imperfect  nmnner,  in 
which  I  have  atteaifrted  to  make  this  i^uiaar  aofe  MrvioooUt  to  thea. 

ROBBET  M.  CHARLTON. 
,  jlfoy  IMh  1886. 
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The  Statb  vs.  Doon  and  Dimond. 

Indictment  for  a  nuisance,  in  keeping  a  common  Gambling 
House.     Verdict  for  the  State  and  motion  for  a  New  TViaL 

lie  affidarits  of  juron,  are  not  admMible,  on  the  motion  for  a  new  trial,  to  impeach  (lie 
verdict. 

A  liouse  in  wbjch  a  Faro  table  ia  kept  for  the  ptirpoee  of  common  gambling,  ia  per  ae,  a  nui- 
•ance,  and  it  is  not  neceasary  to  constitute  it  aucb,  that  there  should  be  proof  of  frequent  frays 
and  disturbances  committed  there. 

The  use  of  a  Faro  table  for  the  purpose  of  gambling,  is  not  rendered  lawful  by  the  tax  imposed 
OB  Oie  initroment. 

By  BERRIEIV9  Jndye. 

THIS  motion  is  based  on  the  following  grounds. 

1st.  Because  the  Jury  were  not  unanimous  in  their  verdict. 

2d.  Because  the  verdict  was  contrary  to  evidence. 

In  support  of  the  first  grounds  the  affidavits  of  two  of  the. 
jurors  are  produced,  who  state  that  they  did  not  in  fact  agree  to 
the  verdict  which  was  rendered. 

Part  i. — A. 


u    1 
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2  CHATHAM  SUPERIOR  COURT. 

[The  State  vs.  Doon  and  Dimond.] 

Upon  the  general  question  whether  affidavits  of  this  kind  may 
be  received,  I  think  the  case  of  Vaise  vs.  Delaval,  (1  Term  Rep. 
11,)  conclusive.  Upon  a  motion  to  set  aside  a  verdict  upon  an 
affidavit  of  two  jurors,  who  swore  that  the  Jury  being  divided  in 
their  opinion,  tossed  up  and  that  the  plaintiffs  friends  won,  &c. 
&c.,  Lord  Mansfield  said  the  Court  cannot  receive  wich  an 
affidavit  from  any  of  the  jurymen  themselves,  in  all  of  whom  such 
conduct  is  a  very  high  misdemeanor :  but  in  every  such  case  the 
Court  muqt  derive  their  knowledge  from  some  other  source  :  such 
as  from  some  other  person  having  seen  the  transaction  through  a 
window,  or  by  some  such  other  means.  But  there  are  other 
and  stronger  reasons  than  that  assigned  by  Lord  Mansfield,  why 
in  cases  like  the  present,  such  affidavits  should  not  be  received. 
When  the  jurors  return  into  Court  after  deliberating  upon  a  case 
submitted  to  them,  their  names  are  severally  called  by  the  Clerk 
and  they  are  asked  if  they  are  agreed  on  theii  verdict.  Their 
written  verdict  signed  by  their  foreman  is  then  read  aloud  in  their 
presence,  and  the  Clerk  thereupon  addii,  "  so  say  you  all."  If 
the  fact  which  is  stated  in  these  affidavits  had  occurred,  this  was 
the  proper  time  to  have  made  it  known  to  the  Court  But  after 
having  rendered  in  his  verdict  upon  oatJh  shall- we  permit  the 
juror  by  oath  to  deny  that  such  was  his  verdict,  whence  it  will 
inevitably  result  that  he  must  have  violated  the  oath  administered 
to  him  as  a  juror  in  the  cause,  or  that  which  he  has  voluntarily 
taken  before  the  Magistrate.  Moreover  it  would  afford  such 
room  for  the  exercise  of  improper  influence,  that  if  this  doctrine 
were  once  established,  few  verdicts  could  stand.  The  first  ground 
cannot  therefore  be  supported. 

It  is  contended,  secondly,  that  the  verdict  is  contrary  to  evi- 
dence. The  question  presented  to  the  consideration  of  the  Court 
on  this  ground,  is  whether  a  house  in  which  a  Faro  table  is  kept 
for  the  purposes  of  common  gambling  is  necessarily  or  per  se,  a 
nuisance,  or  whether  it  only  becomes  so  incidentally  by  the  fre- 
quent occurrence  of  frays  or  disturbances  among  those  who  resort 
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JANUARY  TERM,  1811.  3 

(The  State  rs.  Doon  and  Dimond.] 

there,  to  the  actual  nuisance  of  persons  reoiding  or  passing  through 
the  neighborhood. 

In  support  of  die  latter  branch  of  the  proposition,  it  is  urged 
that  Faro  tables  are  the  objects  of  taxation  by  our  Laws.     That 
their  use  \m  thus  legalized,  and  that  the  use  of  that  which  is  lawful, 
cannot  be  a  nuisance,  unless  from  the  occurrence  of  such  extrinsic 
circumstances  as  are  stated  above,  the  existence  of  which  was 
negatived  by  the  evidence  in  the  cause.     This  argument  is  plausi- 
ble, but  not  solid.     The  use  of  a  Faro  table  for  the  purpose  of 
gambling,  that  is  to  say,  for  the  purpose  of  winning  and  losing 
money,  is  not  rendered  lawful  by  the  tax  imposed  on  the  instru- 
ment.     The  instrument  so  taxed,   may  be  lawfully  used  for 
innocent  purposes,  as  in  the  case  of  a  Billiard  table  which  is  simi- 
larly taxed,  and  where  the  owner  lets  out  his  table  to  those  who 
use  it  for  the  mere  purpose  of  amusing  themselves  at  so  much  for 
each  game.     But  I  think  it  cannot  be  doubted  that  if  this  table 
were  ordinarily  let  out  to  persons  who  used  it  for  the  purposes  of 
gambling,  that  is  to  sa^r,  for  the  purpose  of  winning  or  losing 
money,  whereby  the  house  in  wUch  it  was  kept,  became  a  com- 
mon gaming  house,  it  would  not  be  protected  by  being  the  object 
of  taxation  from  being  considered  as  a  common  nuisance,  not 
only  (according  to  Hawkins,)  because  it  would  be  a  great  temp- 
tation to  idleness,  but  also  because  it  would  be  apt  to  dnrw  to- 
gether a  great  number  of  disorderly  persons,  which  could  not  but 
be  very  inconvenient  to  the  neighborhood.     Nor  can  a  contrary 
inference  be  deduced  from  the  amount  of  the  tax  imposed,  which, 
it  is  supposed,  negatives  the  idea  that  any  person  would  pay  this 
tax  for  the  mere  permission  to  amuse  himself  with  a  Faro  table."" 
The  Legislature  intended  to  suppress  this  and  similar  instruments. 
They  imposed  this  tax  upon  every  person  in  whose  possession 
such  instruments  were  found — which  was  much  more  effectual 
than  prosecutions  before  the  Court,  because  in  the  latter  case  you 
must  prove  not  only  the  possession,  but  the  use  of  these  instru- 
ments for  the  purpose  of  gambling.      But  what  most  strongly 
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4  CHATHAM  SUPERIOR  COURT. 

[The  State  rt.  Doon  and  Dimond.  ] 

marks  the  disposition  of  the  Legislature  to  suppress  these  tables 
and  not  to  render  the  use  of  them  lawful,  is  that  the  act  before 
referred  to,  makes  the  holder  of  such  table  liable  to  pay  the  same 
tax  of  One  Thousand  Dollars  in  every  different  county  into 
which  he  may  carry  it ;  a  provision  which  would  not  only  be 
inconsistent,  but  iniquitous,  if  the  payment  of  the  tax  rendered 
lawful  the  unrestrained  use  of  the  instrument. 

For  these  reasons  the  new  trial  moved  for  in  this  case,  will  no^ 
be  granted. 
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Thb  State  t8.  Jamks  Worth. 

Indictment  for  a  nuisance  in  keeping  a  Gambling  House ^  verdict 
for  the  State,  and  motion  for  a  New  Trial. 

Oa  aa  todlctBMMt  lor  kMpfcig  a  common  gunbliog  hoow,  prMumpUye  cTklaace  that  the  d»iiMi- 
dant  Is  the  keeper  of  the  houee  ia  euAcieDt  to  conTiet. 

By  BERROSlf ,  JHdfe. 

THE  ground  of  the  motion  for  a  New  Trial  in  this  case  is,  that 
the  verdict  is  contradictory  to  evidence. 

Under  this  general  notice,  two  questions  were  presented  to  the 
consideration  of  the  Ck)urt ;  the  first  of  which  having  heen  di^ 
posed  of  in  deciding  on  the  motion  in  the  preceding  case  need  not 
here  be  repeated. 

The  second  point  is  that  the  defendant  was  not  proven  to  be  the 
owner,  the  occupier  or  the  lessee  of  the  house. 

Upon  thb  question  I  adhere  to  the  opinion  given  on  the  trial, 
that  there  was  sufficient  evidence  to  authorize  the  Jury  to  draw  the 
inference  which  they  did,  that  the  defendant  was  one  of  the  keepers 
of  this  honse.  That  independently  of  the  provisions  of  the  Stat* 
26,  Geo.  2,  this  must  always  from  the  very  nature  of  the  thing, 
have  been  a  question  of  inference,  and  one  in  relation  to  which 
positive  proof  on  the  part  of  the  State  could  neither  be  expected, 
nor  required. 

The  application  for  a  new  trial  is  therefore  refused. 
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Welman  et  :    ux  :   vs.   Ruth   Armour,  Administrator. 

Bill  for  Discovery  and  Relief. 

IBnnurrer. 

An  ftdmlniatrator  cannot  be  called  to  account  for  the  alleged  waste  of  his  intestate  committed 
on  an  cataie  whereof  he  waa  executor,  by  bill  brought  by  a  legatee  or  creditor  of  uuch  wasted 
estate.    The  legal  representative  of  euch  eatate  munt  bring  tlie  suit. 

By   BERRIKIV,   Jndge. 

THE  demurrer  in  this  case  must  be  sustained. 

The  legatee  of  Catherine  Eirick  has  no  other  remedy  for  the 
^pcovery  of  her  legacy,  but  by  bill  on  the  equity  side  of  this  Court 
against  the  representatives  of  the  testatrix :  against  the  executor 
John  Armour,  in  his  life  time,  or  an  administrator,  de  bonis  non^SfC. 
since  his  death.  The  administratrix  of  John  Armour  is  not  the 
representative  of  the  testatrix  Catherine  Eirick  ;  nor  as  such 
administratrix  is  she  liable  to  be  called  to  account  for  the  alleged 
waste  of  the  estate  of  Catherine  Eirick  committed  by  her  intestate, 
at  the  instance  of  a  legatee  of  that  estate.  If  John  Armour,  the 
executor  has  appropriated  to  his  own  use,  or  otherwise  wasted  the 
estate  of  his  testatrix,  his  estate  in  the  hands  of  his  representatives 
will  be  answerable  to  the  representatives  of  Catherine  Eirick  ;  and 
such  representation  may  be  procured  by  the  qualification  of  a 
surviving  executor,  if  there  be  one,  or  by  the  grant  of  an  adminis- 
tration, de  bonis  non,  ^c.  on  her  estate.  But  his  administratrix 
cannot  be  so  liable  at  the  suit  of  every  separate  creditor,  legatee 
or  other  person  claiming  to  be  beneficially  interested  in,  but  not 
pretending  legally  to  represent  the  estate  of  Catherine  Eirick. 

Bill  Dismissed. 
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Executors  Levi  Sheftall  vs.  Administrators  Joseph  Clay. 

Case^  verdict  for  Plaintiff  on  appealy  and  motion  for  a 
ffew  TtfaL 

A  Terdkt  ctearly  against  evidence,  maj  be  aet  Mde.    But  an  application  for  this  purpow  will 
DOC  bo  fiiToiablyncaiTed,  where  ibeie  haa  been  oooUctinf  teeUmonf. 

It  iaa  queadon  oflaw  for  the  Court  to  determiDe,  aa  to  what  eonatitmeeaauincient  acknowladg- 
ment  to  take  a  caae  out  of  the  atatute  of  Undaatiooa. 

An  admiaainn  from  which  an  eziating  debt  may  be  neoaaaarily  failerred,  is  aoAcient  k>  take  the 
caae  om  of  the  Statute,  though  it  be  accompatued  with  an  expreaa  denial  of  the  debL 

A  motion  for  a  new  trial  on  the  ground  of  aurpriae,  win  not  be  auatained,  where  by  the  exerdae 
of  proper  diligence,  aueh  aurpriae  might  hare  been  guarded  agahut 

By  BERRIfilf »  J«dve. 

THE  present  motion  alleges  three  grounds  of  New  Trial. 

1^   Because  the  rerdict  is  against  eridence,  and  the  real  justice 
of  the  case. 

2({.  Because  the  defendants  were  surprised  by  the  refusal  of 
the  plaintiffs  to  allow  a  copy  of  a  receipt,  dated  the  4th  of  Januaiy« 

1803,  for  $4860,  to  be  given  in  eyidence,  though  the  same  copy 
was  furnished  by  one  of  the  plaintiffs,  and  admitted  as  evidence 
on  the  first  trial. 

3d.  Because  the  verdict  was  against  the  charge  of  the  Court. 

The  material  question  for  the  consideration  of  the  Court  under 
the  first  general  ground  contained  in  the  notice,  is  how  far  the 
letter  of  defendants  intestate  under  date,  of  the  3d  of  February, 

1804,  can  operate  to  take  the  claim  of  the  plaintiffs  out  ofi  the 
statute  of  hmitations.  It  is  not  deemed  necessary  particularly  to 
consider  the  other  points  which  have  been  urged  under  this  general 
head  of  the  argument  They  impute  to  the  Jury  who  tried  this 
cause,  error  in  the  deductions  which  they  have  drawn  from  the 
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8  CHATHAM  SUPERIOR  COURT. 

(ShefUUTt.  CUy.) 

evidence.  On  this  subject  I  take  the  doctrine  to  be  clear.  A 
verdict  against  evidence  may  be  set  aside.  But  It  is  the  peculiar 
province  of  a  Jury  to  weigh  evidence  and  where  there  has  been 
evidence  on  both  sides,  the  Court  will  not  lend  an  easy  ear  to  an 
application  to  set  aside  a  verdict  for  any  imagined  error  committed 
by  the  Jury  in  deducing  inferences  of  fact  from  contrariant 
evidence. 

We  return  to  the  consideration  of  the  letter,  of  February,  1804. 
It  must  be  considered  in  connection  with  the  letter  of  the  plaintiff, 
of  the  3d  January,  1804,  whose  receipt  it  acknowledges,  and  to 
which  it  purports  to  be  a  reply.  Thus  considered  it  admits  the 
payment  of  the  200  pounds  which  is  the  object  of  the  present 
action  in  the  manner  stated  by  the  plaintiffs,  but  avers  that  it  was 
justly  due,  and  that  plaintiffs  very  well  knew  it.  I  acquiesce  in 
the  principle  established  in  the  case  of  Bicknell  vs.  Keppell^ 
which,  in  contradiction  to  the  doctrine  of  Lloyd  vs.  MannOj  refers 
to  the  Court,  the  determination  of  what  acts  or  declarations  con- 
stitute an  acknowledgment  In  the  practical  application  of  this 
principle,  let  us  proceed  to  inquire. 

1^^  What  species  of  declaration  may  amount  to  an  acknow- 
ledgment. 

2J.   What  is  the  extent  of  the  declaration  in  the  present  case. 

The  statute  of  limitations  proceeds  upon  the  presiunption  of 
pa3rment,  and  considering  the  difficulty  of  proving  an  actual 
payment  after  a  considerable  lapse  of  time,  makes  such  lapse  of 
time  unexplained  by  any  intervening  circumstances,  a  bar  to  the 
plaintiffs  recovery.  Hence  it  was  considered  by  the  Court  at 
the  trial,  that  a  declaration  which  admitted  the  existence  of  the 
original  debt,  instrument  or  act,  from  whence  the  law  would  raise 
a  liability,  was  sufficient  without  the  actual  admission  of  the  legal 
consequence  which  was  its  inevitable  incident.  In  the  case  of 
Cowan  vs.   Magauran^  it  was  contended  by    the   defefndants 
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[SbefiaU  rs.  Clay.] 

counsel,  that  a  bare  acknowledgment  of  the  original  debt  or  in- 
strument  is  not  sufficient,  but  that  there  must  be  an  acknowledg- 
menX  of  an  existing  debt,  made  with  some  view  of  payment  in 
whole  or  in  part.  But  it  was  ruled  that  although  there  are  some 
American  authorities  which  seem  to  countenance  this  position, 
yet  the  current  of  English  authorities  is  against  it,  and  in  the  ap- 
pendix of  JPothier,  it  is  said:  "a  distinction  prevails  between 
such  an  act  as  shall  prevent  the,  operation  of  the  statute  of  limi- 
totions,  and  such  as  shall  repel  the  defence  of  an  obligation's  be- 
ing contracted  during  minority.  Though  in  the  former  case,  the 
mere  admission  that  a  debt  remains  undischarged,  may  be  suffi- 
cient :  in  the  latter  there  must  be  an  actual  promise.'*  An  ad- 
mission then  which  supersedes  the  necessity  of  proof  of  those 
facts  frona  whence  an  existing  debt  may  be  neeessarily  inferred, 
must  he  considered  as  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations.  It  is  impossible  otherwise 
to  reconcile  the  decisions  on  this  subject.  '^I  am  ready  to  ac- 
count with  you,  but  nothing  is  due."  Here  is  an  express  nega- 
tion of  an  existing  debt,  and  yet  it  has  been  held  sufficient  Nor 
is  this  contradictory  to  the  case  cited  fr«m  Buller.  '*  I  acknow- 
ledge to  have  received  the  money  from  the  testatrix,  but  she  gave 
it  to  me."  This  is  in  other  words  to  say  '<  I  admit  that  the  testa- 
trix gave  me  so  much  money."  The  declaration  that  it  was  a 
gift  expressly  negatives  the  idea  that  a  debt  ever  existed.  But 
suppose  the  defendant  had  said:  '*I  admit  that  I  have  received 
this  money,  but  I  am  not  liable  to  pay  it  over."  If  the  receipt  of 
the  money  under  the  circumstances  would  have  authorized  the 
inference  that  the  defendant  was  originally  liable,  would  he  not 
have  been  compelled  after  such  admission  to  shew  how  such  lia- 
bility had  been  subsequently  discharged.  So  where  the  words 
were,  speaking  of  a  note,  **  it  was  at  the  desire  of  my  mother  I 
gave  it:  I  will  not  pay  it :  Rosser  ought  to  pay  it,  I  will  speak 
to  him  about  it."  The  Court  said  :  the  latter  part  of  this  conver- 
sation admits  that  the  debt  has  never  been  paid.  The  former  ad- 
Part  I.— B. 
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[SheftallTs.  Clay.] 

mits  defendant's  signature.     An  admission  of  signature,  it  is  true, 
is  no  admission  of  the  debt,  for  still  it  may  be  usurious,  a  gaming 
debt,  or  the  money  may  have  been  paid  ;  or  it  may  be  under  some 
other  circumstances  which  render  it  not  a  just  debt     But  when 
he  says  "  Rosser  ought  to  pay  it,  I  will  speak  to  him  about  it," 
this  shews  the  debt  is  not  paid.     And  though  he  says  at  the  same 
time,  1  will  not  pay  it,  yet  being  legally  due  from  him,  the  law 
will  compel  him  to  pay  it.     What  is  this  but  to  say  that  if  the 
facts  from  whence  a  liability  may  be  inferred  are  admitted,  the 
law  will  annex  the  legal  consequence,  will  enforce  such  liability, 
or  in  the  words  of  the  case  just  cited,  will  compel  the  defendant 
to  pay.     Now  to  apply  these  principles  to  the  present  case.    The 
testator  of  the  plaintiffs  in  his  letter  to  defendant's  intestate,  of 
the  30th  January,  1804,  says  substantially,  I  hare  paid  to  you 
1^00  pounds,  on  account  of  a  judgment  which  you  had  against 
Mordecai  and  Levi  Sheftall,  though  it  was  appealed  from ;  that  ap- 
peal has  been  determined  in  favor  of  Mordecai  and  Levi  Sheftall. 
As  you  must  be  sensible  the  money  was  my  own,  I  hope  you  will 
repay  it  to  me.     Now  leaving  out  of  view  for  a  moment  the  sta- 
tute of  limitations,  let  us  consider  what  was  necessary  to  make 
out  the  plaintiff's  claim :  first,  that  the  money  should  have  been 
paid  to  Mr.  Clay,  secondly,  that  it  was  not  due  when  so  paid. 
Both  these  facts  are  distinctly  stated  by  Mr.  Sheftall.     I  paid  yoq 
this  money.     The  Court  on  the  trial  of  the  appeal  have  determin- 
ed that  it  was  not  due.     What  says  Mr.  Clay  in  reply,  "that  you 
paid  me  the  sum  you  mention  is  true."     This  is  the  admission  of 
the  fact.     **  But  it  was  justly  due."    This  is  a  denial  of  the  infe- 
rence to  be  raised  from  the  finding  of  the  Jury  on  the  appeal  in 
favor  of  Messrs.  Sheftall.     It  is  in  other  words  to  say — ^That  you 
paid  me  this  money  is  true — ^That  the  Jury  found  in  your  favor 
on  the  appeal,  and  thereby  affirmed  that  it  was  not  due,  is  also 
true.     But  the  money  was  nevertheless  due.     That  finding  was 
incorrect,  and  you  knew  it.     That  in  affirming  this  money  to  be 
due,  Mr.  Clay  meant  to  contest  the  correctness  of  the  verdict  of 
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the  Jury  on  the  appeal  is  further  endeneed  by  a  lubaequent  pas- 
sage of  his  letter,  **  nothing  can  extinguish  a  just  debt  but  pay- 
ment.** In  other  words,  notwithstanding  the  verdict  of  the  Jury 
has  passed  in  your  favor,  and  you  are  thereby  relieved  from  any 
legal  liability  to  pay  this  debt,  yet  in  a  moral  view  and  as  an 
honest  man  you  are  not  the  less  liable,  for  this  was  a  just  debt— - 
and  nothing  can  extinguish  a  just  debt  but  payment. 

Upon  the  whole  I  am  of  opinion  that  this  letter  was  a  sufficient 
acknowledgment  to  take  the  case  of  the  plaintiffs  out  of  the 
statute  of  limitations. 

In  relation  to  the  second  ground,  it  is  admitted  that  the  defen- 
dant  might  by  a  notice  to  his  adversary  to  produce  the  originaly 
have  succeeded  in  giving  in  evidence  the  copy  receipt  which  was 
refused.  And  although  that  copy  was  furnished  by  one  of  the 
plaintiffs,  and  was  read  on  the  former  trial,  yet  it  b  not  pre- 
tended that  there  was  any  agreement  that  it  should  stand  in  place 
of  the  original,  or  be  read  as  a  copy  on  the  present  trial.  Nor  * 
was  it,  as  in  the  case  of  Anderson  vs.  Charge^  a  paper  which  the 
defendant  had  a  right  to  expect  would  have  been  given  in  evi- 
dence by  the  plaintiff. .  The  injury  sustained  by  the  defendant 
has  not  then  been  the  result  o(  stratagem  on  the  part  of  the  plain- 
tiffs ;  nor  has  he  been  surprised  in  the  legal  sense  of  the  term. 
I  understand  this  term  surprise  in  that  sense  to  denote  an  un- 
forseen  disappointment  in  some  reasonable  expectation,  against 
which  ordinary  prudence  would  not  have  afforded  protection. 
But  here  there  was  no  right  to  expect  an  assent,  without  a  stipu* 
lation  to  that  effect,  and  against  the  consequences  of  a  refusal, 
the  defendant  might  have  shielded  himself  by  a  notice  to  pro- 
duce the  original.  However,  therefore,  I  may  be  disposed  to  re- 
gret that  any  case  should  be  submitted  to  a  Jury  upon  partial 
evidence,  yet  as  the  evidence  now  sought  to  be  introduced,  was 
within  the  knowledge  of  the  party  on  the  former  trial,  and  might 
with  proper  diligence  have  been  produced,  I  cannot  on  that 
ground  consent  to  set  aside  this  verdict. 
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[Shcftall  va.  Clay.) 

The  remaining  ground  of  this  motion,  is  that  the  verdict  was 
against  the  charge  of  the  Court. 

This  ground  assumes  as  a  fact  that  the  Court  charged  the  Jury 
generally  upon  the  law  and  the  evidence,  which  cannot  be  admit- 
ted. The  receipt  of  Mr.  Clay,  and  the  testimony  of  Mr.  Mitchell, 
being  apparently  contradictory,  nothing  more  was  done  by  the 
Court  than  to  state  the  inference  which  appeared  rational  from 
such  conflicting  evidence.  I  subscribe  to  the  doctrine  that  Judges 
answer  to  the  law,  and  jurors  to  the  facts.  I  am  speaking  of 
civil  cases ;  and  while  I  sit  here,  I  will  repress  any  attempt  to  di- 
vest this  Court  of  its  constitutional  and  exclusive  powers  in  mat- 
ters of  law.  I  sdmit  too,  that  the  Court  is  authorized  to  set  aside 
a  verdict  which  is  manifestly  contrary  to  evidence;  but  when 
evidence  is  introduced  on  both  sides,  and  the  verdict  of  the  Jury 
is  dependent  upon  the  opinions  they  may  form,  or  the  inferences 
they  may  deduce  from  contradictory  evidence,  it  must  be  a  strong 
case  indeed  which  would  authorize  this  Court  to  interfere  with 
the  exercise  of  this  the  unquestioned  prerogative  of  the  Jury. 
From  the  evidence  introduced  in  the  present  case,  an  inference 
favorable  to  the  claim  of  the  plaintiffs  has  been  deduced  by  the 
special  Jury.  I  cannot  consent  to  disturb  the  security  which 
their  verdict  does  and  ought  to  afford  him. 

The  motion  for  a  new  trial  is  over-ruled. 
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Wakitield,  Surv'r.  vs.  William  Limbert. 
Case,  verdict  for  Plaint  iff,  and  motion  for  New  Trial. 

The  omianon  bj  the  indoraae  and  holder  of  a  note  to  charge  In  execution  a  prior  Indorwr,  (who 
had  been  sunendered  bj  his  bail  before  judgment,  and  diacharged  in  coasequence  of  such 
omimanO  ^I  not  operate  to  discharge  a  subaeqaent  indorser  from  his  liability  to  such  hol- 
der. 

Bjr  BERRIElf,  Judge. 

THIS  was  an  action  founded  on  a  promissory  note  given  by  one 
Pelham  to  one  Fairchild,  and  endorsed  by  Fairchild  to  defen- 
dant, and  by  him  to  the  plaintiffs.  Plaintiffs  sued  bail  process 
against  Fairchild,  as  endorser,  under  which  he  was  surrendered 
by  his  bail,  and  remained  in  custody  until  judgment,  when  the 
plaintiffs  failing  to  charge  him  in  execution,  he  was  discharged. 

It  wtLS  contended  on  the  trial,  that  this  discharge  of  Fairchild  by 
the  ooiission  of  plaintifis,  to  charge  him  in  execution  by  suing  out 
final  process  against  his  body,  operated  to  release  from  liability 
the  defendant  in  this  action,  who  was  their  immediate  indorser. 
Under  the  direction  of  the  Court,  the  Jury  returned  a  verdict  for 
the  plaintifi^  and  alleging  that  this  verdict  is  contrary  to  law,  the 
counsel  for  the  defendant  now  moves  for  a  new  trial.     I  have 
carefully  examined  the  cases  cited  at  the  trial,  as  well  as  those  # 
referred  to  in  the  argument  of  the  present  motion,  and  such  as 
my  own  researches  have  afforded  me.     The  leading  case  is  that 
of  English  vs.  Barley,  first  ruled  at  nisi  prius,  and  afterwards 
argued  at  the  common  pleas  on  a  motion  for  a  new  trial.     This 
case  and  those  to  which  it  refers,  establish  two  propositions. 

1^*,    K  the  holder  enters  into  a  composition  with  a  previous 
endorser,  he  thereby  discharges  a  subsequent  one. 

2<i.  If  the  holder  first  sue  a  prior  indorser  and  discharge  bim 
from  execution,  it  will  afford  a  sufficient  objection  to  an  action 
against  a  subsequent  indorser. 
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[Wakefield  vs.  Limbert.] 

The  analogy  contended  for  in  the  present  case,  must  relate  to 
the  last  of  these  propositions ;  but  it  fails,  because  Fairchild,  the 
first  indorser,  never  was  charged  in  execution.  Was  the  failure 
so  to  charge  him  a  laches  on  the  part  of  the  holder,  which 
would  operate  to  release  the  defendant  from  liability  T  Certainly 
not  It  is  true  the  indorser  is  not  originally  liable ;  he  comes 
only  in  in  aid  of  the  drawer.  But  his  liability  commences  im- 
mediately on  demand  and  notice  of  non-payment  It  was  not  ne- 
cessary, in  order  to  fix  the  liability  of  the  present  defendant  as 
an  indorser,  that  actions  should  have  been  previously  instituted 
to  judgment  against  the  drawer  and  prior  indorsers,  and  still  less 
was  it  necessary  to  proceed  to  enforce  such  judgments  when 
obtained  by  process  against  the  body  of  the  defendants.  Such  a 
requisition  would  completely  deprive  the  holder  of  the  remedy 
which  he  has  against  the  different  parties  to  the  bill.  It  would 
compel  him  to  charge  in  execution  a  prior  indorser  against  whom 
he  had  obtained  judgment,  and  his  discharge  in  any  other  way 
than  by  an  act  of  insolvency  would  operate  to  release  from  lia- 
bility every  subsequent  indorser ;  a  proposition  too  preposterous 
to  be  stated. 

The  motion  for  a  new  trial  in  this  case  is  therefore  over-ruled. 
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Executrix  Vfiooinm^  rs.  Adminibtkator  Norton. 

Debt  an  Judgment  verdict  for  Plaintiffs  and  motion  for  a 

New  Trial. 

A  gnmrnl  nUttm  or  reeeipi  in  fWl  of  «I1  dMnands  will  not  «d«Qd  to  ckinM  Md  bj  awh  n- 
laMor,  ••  «z«cvtor. 

Br  BiatRfKlf,  JmiLge. 

THIS  was  action  of  debt  founded  on  a  judgment  obtained  by 
^'^gg^^^  ui  his  life  time,  against  Norton  in  his  life  time; 
the  plea  was  payment 

After  the  death  of  Wiggins,  Mary  his  widow,  made  probate 
of  his  will  and  qualified  as  executrix,  Norton  the  defendant's 
intestate  being  still  in  life.  Upon  this  state  of  facts,  the  de- 
fendant offered  in  eridence  to  support  his  plea,  a  receipt  given 
by  Mary  Wiggins  to  Thomas  Norton,  for  the  sum  of  fire  shil- 
lings In  full  of  all  demands,  which  was  refused  by  the  Court — 
and  alleging  that  in  such  refusal  there  was  error  ;  the  defendant 
now  mores  for  a  new  trial  on  the  ground  of  such  alleged  error. 
In  support  of  the  motion,  Mr.  Lawson^  for  the  defendant  has 
cited  an  authority  to  prove,  that  a  release  by  an  executor  of  all 
actions  indefinitely,  operates  to  discharge  not  only  those  which 
the  releasor  is  entitled  to  as  an  executor,  but  those  also  which 
belong  to  him  individually — and  he  urges  that  the  converse  of 
the  proposition  must  be  equally  true.  But  upon  looking  into 
Sheppardy  it  appears  that  he  refers  to  the  case  of  Hutchinson  vs. 
Savage^  as  a  decided  case  on  this  point  And  by  a  further  ex- 
amination of  that  case,  as  reported  by  Lord  Raymond^  it  appears 
that  it  was  never  decided,  but  adjourned.  The  principal  propo- 
sition cannot  therefore  be  considered  as  concluded  by  the  authori- 
ty cited.  If  it  were,  the  converse  would  not  necessarily  be  ad- 
mitted.    That  a  general  release  by  an  executor  should  operate 


Digitized  by 


Google, 


16  CHATHAM  SUPERIOR  COURT. 

[Wiggins  vs,  Norton.) 

to  release  his  individual  claims  also,  might  result  from  the  rigid 
enforcement  of  the  rule,  that  a  deed  is  always  to  be  taken  most 
strongly  against  the  grantor,  and  would  be  confined  in  its  implied 
operation  to  the  individual  who  executed  it.  But  that  a  general 
release  by  an  individual  should  extend  to  claims  which  that  indi- 
vidual had  as  executor  of  another,  would  be  to  extend  the  opera- 
tion of  the  release  by  implication,  not  only  against  the  grantor, 
but  also  to  the  creditors  of  the  testator  and  those  entitled  under 
the  will,  who  certainly  never  could  be  considered  as  parties  to 
the  release,  which  would  therefore  be  most  iniquitous  and  unjust. 
But  the  necessity  of  a  resort  to  general  reasoning  on  this  point,  is 
superseded  by  the  express  decision  of  the  case  of  Knight  vs. 
Cole,  reported  in  Shower  ;  one  of  the  executors  oi  a  creditor  by 
judgment  for  6000  pounds,  is  legatee  of  the  debtor  for  5  pounds, 
and  gives  a  receipt  for  the  legacy,  and  by  it  discharged,  the  exe- 
cutor of  the  debtor  of  and  from  the  said  legacy,  and  from  all 
actions,  suits  and  demands  whatsoever,  which  he  had  against  him 
as  executor,  to  any  matter  whatsoever,  from  the  beginning  of  the 
world,  &c.  This  was  adjudged  to  extend  only  to  the  legacy  in 
his  own  right,  and  not  to  the  debt  which  he  had  as  executor.  If 
then  we  admit  the  direct  proposition  urged  by  the  defendant's 
counsel,  reason  and  authority  both  concur  to  prove  that  its  con- 
verse is  not  true.  It  results  that  the  representatives  of  Wiggins 
were  not  parties  to  the  receipt  given  by  Mary  Wiggins,  to 
Thomas  Norton  ;  that  as  to  them  this  was  resinter  alios  acta^  and 
consequently  that  in  tlie  rejection  of  this  receipt  there  was  no 
error. 

The  motion  for  a  new  trial  is  therefore  over-ruled. 
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Oliver  Sturoes  and  Thcodore  A.  Schoedde,  Appellants, 
T8.  Gardner  Tufts. 

Appeal  front  the  Court  of  Ordinary, 

When  an  emUkic  u  not  competent,  or  barelf  m,  to  the  psTment  ofdcbta,  in  granting  adminixirm- 
tioo,  «  creditor  will  be  preferred  to  the  next  of  kin. 

Qu^re,  if  the  non^mdent  next  of  kin,  who  are  therobj  prohibited  from  aJioiniiitration,  can 
constitute  an  agent  for  that  purpose  7 

By  BE»RI£If,  Judge. 

THE  present  is  a  eoniest  for  administration  on  the  esiate  oCJohn 
Cutler^  deceased. 

The  respondent  Gardner  Tufts  is  the  attorney  in  fact  of  the 
next  of  kin,  who  are  residenU  of  another  State.     The  appellanu 
are  principal  and  resident  creditors.     From  the  uncontradicted 
depositions  which  hare  been  submitted,  it  appears  that  the  estate 
of  the  deceased  is  not  competent,  or  barely  so,  to  the  payment  of 
its  debts.     Its  insolvency  relieves  the  Court  from  the  necessity  of 
considering  how  far  the  next  of  kin  being  non-residents  and  inca- 
pable  under  our  law  of  taking  administration  themselves,  can 
constitute  an  agent  for  that  purpose.     No  principle  is  better  set- 
tled than  this,  that  administration  is  committed  to  the  next  of  kin, 
because  of  the  interest  which  they  have  in  the  estate,  the  statute 
being  founded  on  the  presumption  that  the  intestate  would  have 
conunitted  the  administration  to  them,  to  whom  by  neglecting  to 
make  a  will,  he  suffers  his  estate  to  go  :  whenever  this  presump- 
tion is  repelled  the  claims  of  the  next  of  kin  necessarily  cease. 
Thus  administration  cum  tes :  an :  is  committed  to  a  residuary 
legatee,  in  preference  to  the  next  of  kin,  (11  Via.  93,)  because 
they  have  in  that  case  no  interest.     So  in  the  case  of  an  insolvent 
estate — as  the  payment  of  debts  must  precede  distribution,  ^« 
Part  i. — C. 
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next  of  kin  can  hare  no  possible  interest  and  of  consequence  no 
claim  to  administration. 

The  decision  of  the  CJourt  of  Ordinary  in  this  case  is,  therefore, 
reversed,  and  It  is  ordered^  that  administration  of  the  goods  and 
effects  of  John  Cutler,  deceased,  be  committed  to  Oliver  Sturges 
and  Theodore  A.  Schoedde,  the  appellants. 


Digitized  by 


Google 


JANUARY  TERM,  1611.  19 


John  H.  Morel  vs.  Walter  Roe. 
P.  H.  MoreU  vs.  Same. 

In  an  aedoB  agaioK  a  bdlM,  tht  qoeMion  of  n^ffUgaocd,  fa  a  qvartion 


Bat  ibe  Acta  from  which  it  ia,  or  ii  not  inferred  mut  ba  ibiad  by  the  Jorj. 

la  contracts  for  conreying  gooda  on  freight,  ihero  is  an  impUad  ondMrtakiog  by  the  oarrier  that 

hehai  a  competent  loiowledga  of  the  navigatioi^  tad  be  wm  be  Uabte  for  a  kMB  eocaifoiied  by 

a  innt  of  auch  knowledge. 

By  BERRIClf  9  Jadge. 

THESE  actions  were  brought  to  recover  the  value  of  a  quantity 
of  cotton  and  rice  shipped  by  plaintiffs  on  board  a  vessel 
belonging  to  defendant  and  commanded  by  one  Wilson,  to  be 
transported  to  Savannah  from  the  plantation  of  one  or  both  of 
the  plaintiffs,  in  the  county  of  Bryan,  upon  customary  freight 
and  with  the  usual  exception  in  the  bills  of  lading,  of  the  ordi- 
nary dangers  of  the  river. 

The  two  cases  wer^by  consent  submitted  to  the  Jury  at  the 
same  time.     In  point  of  fact,  the  rice  and  some  part  of  the  cotton 
had  been  lost  by  the  grounding  of  the  vessel,  while  taking  in  the 
last  of  her  cargo.    It  appeared  from  the  evidence,  that  the  land- 
ing was  a  good  one,  and  that  the  damage  arose  from  the  vessel 
not  laying  abreast  of  it ;  but  as  the  witness  expressed  it,  too  high 
up.     It  was  in  evidence,  that  one  of  the  plaintiffs  had  said,  the 
master  had  been  assured  that  the  landing  was  a  good  one,  that  he 
arrived  at  it  for  the  purpose  of  taking  in  some  cotton  to  complete 
his  cargo,  having  previously  on  board  a  considerable  quantity  of 
rice,  that  he  hauled  to  the  landing  without  consulting  the  over- 
seer of  the  plaintiff;  that  the  tide  was  already  turned  and  fall- 
ing before  he  had  done  loading,  and  that  when  he  had  taken  all 
the  cotton  on  board  and  signed  his  bills  of  lading,  he  attempted 
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to  get  under  weigh,  bist  found  his  vessel  had  grounded  astern, 
and  notwithstanding  every  exertion,  the  damage  ensued.  Upon 
this  state  of  facts,  under  the  direction  of  the  Court,  the  Jury- 
on  the  first  trimls  rendered  verdicts  for  the  plaintiffs.  Appeals 
were  entered  by  defendant,  on  the  trial  of  which  the  Special  Jury 
found  contrary  verdicts,  and  now  the  plaintiffs'  counsel  moves  for 
new  trials  on  the  following  grounds  : 

1^^.  Because  the  defendant  was  a  common  carrier,  and  the  loss 
was  occasioned  by  a  circumstance  not  within  the  exceptions  at- 
tached to  that  character. 

2d,  If  considered  merely  as  a  bailee,  he  is  answerable  for  neg- 
ligence, and  the  loss  in  this  case  was  owing  to  the  negligence  of 
the  master.  The  case  of  the  Trent  navigation  company  vs. 
Woodj  decided  in  the  King's  Bench  in  Easter  term,  1786,  is  a 
recent  affirmation  in  a  case  analogous  to  the  present  of  the  liabili- 
ty of  a  common  carrier,  subject  only  to  the  two  exceptions  of  the 
act  of  God  and  the  King's  enemies.  In  the  case  of  Forward  vs. 
Pittard,  1  Term  Rep.  27,  decided  in  the  same  Court  in  the  sue* 
ceeding  year,  the  distinction  is  taken  between  the  act  of  God  and 
inevitable  necessity.  "  The  act  of  God,"  says  Lord  Mansfield, 
'*  means  something  in  opposition  to  the  act  of  man ;  for  every 
thing  is  the  act  of  God,  that  happens  by  his  permission ;  every 
thing  by  his  knowledge.  But  to  prevent  litigation,  collusion  and 
the  necessity  of  going  into  circumstances  impossible  to  be  unrav- 
eled, the  law  presumes  against  the  caMer,  unless  he  shews  it 
was  done  by  the  King's  enemies,  or  by  such  act  as  could  not 
happen  by  the  intervention  of  man,  as  storms,  lightning  and  tem- 
pests. Therefore,  if  robbed  by  an  armed  force  which  it  is  impos- 
sible he  should  be  prepared  to  resist,  as  in  the  riots  of  1780,  he  is 
still  liable.  The  true  reason  is  to  prevent  collusion,  and  for  fear 
the  carrier  may  contrive  to  be  robbed  in  order  to  share  the  spoil." 
The  distinction  is  very  clearly  illustrated  in  the  principal  case, 
by  fire  occasioned  by  lightning  and  that  produced  by  human 
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means.     The  effects  of  both  may  be  equally  inevitable,  yet  in  the 
latter  case  the  carrier  is  liable.     As  it  regards  the  cause  from 
whence  the  loss  arose  in  the  present  instance,  I  retain  the  opinion 
ei^pressed  at  the  trial,  aad  I  retain  this  opinion,  equally,  whether 
the  defendant  be  considered  as  a  common  carrier  or  as  a  mere 
bailee  for  hire.     For  in  the  first  character,  he  would  be  exempt 
from  liability  for  a  loss  not  happening  by  the  intervention  of  man, 
and  against  which  human  skill  and  prudence  were  not  competent 
to  guard,  and  in  the  second  from  a  reference  to  the  facts  of  the 
case,  it  is  evident  that  the  circumstances  just  stated,  must  concur 
in  his  defence.     The  grounding  of  this  vessel  on  a  concealed 
shoal  or  bank  was  such  an  occurrence  as  if  inevitable,  that  is 
to  say,  not  to  be  avoided  by  a  competent  share  of  skill  and  dili- 
gence,   would  certainly  excuse  the  defendant.     The  Jury   had 
therefore  only  to  inquire  under  the  direction  of  the  Court,  if  this 
skill  and  diligence  had  been  exercised ;  in  other  words,  whether 
the  master  had,   or  had  not  been  guilty  of  negligence.     This 
inquiry  was  to  be  made  under  the  direction  of  the  Court,  because 
the  question  of  negligence    is  a  question  of  law,  although  the 
facts  from  which  it  is,  or  is  not  to  be  inferred  are  to  be  found 
by  the  Jury.     My  opinion  is  that  there  was  a  gross  negligence 
in  the  conduct  of  the  master  in  this  case  in  the  following  par- 
ticulars : 

1st.  In  not  ascertaining  by  inquiry  from  the  overseer  Rasco, 
or  otherwise,  what  was  the  propei  position  in  which  to  place 
his  vessel  at  the  landing,  before  she  actually  came  along  side. 
There  was  certainly  an  implied  contract  on  the  part  of  the  mas- 
ter for  a  competent  knowledge  of  the  navigation  he  had  under- 
taken, and  common  prudence  required,  when  he  had  got  up  with 
the  landing,  if  he  did  not  know  its  situation  or  the  depth  of  the 
Water  around  it,  that  he  should  have  suffered  his  vessel  to  remain 
in  the  stream,  until  he  had  ascertained  them  by  examination  or 
inquiry.  If  he  had  done  so,  if  he  had  consulted  Rasco  before 
the  vessel  was  brought  along  side  the  landing,  she  would  have 
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been  placed  higher  up  the  creek,  and   thus  the  consequences, 
which  have  resulted,  would  have  been  avoided. 

2d.  But  if  he  was  authorized  from  the  assurance  of  the  plain- 
tiff,  that  the  landing  was  a  good  one  to  lay  his  vessel  along  side, 
without  either  examination  or  inquiry,  ought  he  not  as  a  prudent 
man,  then  to  have  made  that  inquiry  ?  The  nature  of  his  cargo 
especially  demanded  it ;  the  vessel  had  already  on  board  two 
thousand  bushels  of  rough  rice,  and  while  engaged  in  taking  in 
the  residue  of  his  cargo,  which  consisted  of  cotton,  and  more 
especially  as  before  he  had  completed  it,  the  tide  had  turned, 
and  was  falling,  he  ought  to  have  ascertained  if  he  had  a  sufficient 
depth  of  water,  either  by  soundings,  or  a  pole. 

I  do  not  think  the  state  of  ihe  case  is  changed  by  the  plain- 
tiff's declaration  to  the  master,  that  the  landing  was  a  good  one. 
The  testimony  adduced  at  the  trial  affirms  that  declaration,  and 
Rasco  proves  that  the  loss  was  incurred,  not  because  the  landing 
was  bad,  but  because  the  vessel  was  not  properly  laid  along  side 
of  it. 

Let  new  trials  be  granted. 
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Aaron  Forbes  vs.  Executor  of  P.^H.  Morkl. 
"  On  foreclosure  of  Mortgage. 

No  priTtte  contniet,  nor  extraordinary  trouble,  ean  aathorizo  the  Sheiiir  to  receire  other  or 
Ugfaer  fees  than  are  preeeribed  by  law. 

It  seenu  that  the  Sheriff  is  entitled  to  charge  the  legal  fee  for  dieting  negroes,  leried  on  by  him 
under  execution,  although  such  nagroee  were  allowed  to  remain  in  poaeearion  of  defendant, 
and  no  aabeifltence  waa  famished  by  the  SheriC 

In  such  case,  the  Court  will  not  grant  an  attachment  againai  the  Sherili;  to  compel  him  to  bring 
into  Court  the  money  retained  by  tiim  to  anewer  this  charge,  but  will  leare  the  party  to  tho 
proiecutjon  of  his  ordinary  remedy,  by  action. 

By  BERRIElf  9  Judge. 

THE  present  motion  on  the  part  of  the  defendant,  presents  for 
consideration  two  objections  to  the  account  of  sales  rendered 
by  the  Sheriff  under  the  above  execution. 

These  objections  are  mad»  to  the  two  following  charges :  first, 
extra  charge  for  the  trouble  of  the  Sheriff  and  his  Deputy  in  going 
to  Bryan :  second,  to  subsistence  of  the  negroes  from  the  levy 
until  the  sale.  The  first  of  these  objections  must  be  sustained, 
the  law  and  the  Sheriff's  oath,  both  inhibit  him  from  receiving 
more  than  his  lawful  fees,  and  no  private  contract  can  dispense 
with  the  obligations  which  they  impose,  much  less  can  the  Court 
be  called  upon  to  lend  its  sanction  to  the  enforcement  of  an  agree- 
ment -which  violates  the  mandates  of  the  one,  or  the  injunctions 
of  the  other.  Upon  the  fullest  consideration  I  entertain  a  differ- 
ent vie^HT  of  the  second  objection.  It  is  not  denied  that  the  charge 
to  which  this  objection  applies  is  provided  for  and  allowed  by 
the  Fee  Bill.  But  it  is  contended,  that  for  as  much  as  these 
negroes  were  not  actually  in  the  custody  of  the  Sheriff  during 
the  period  intervening  between  the  levy  and  sale,  but  were  by 
him  permitted  to  remain  in  the  possession  of  the  defendant,  that 
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the  Sheriff  has  therefore  no  right  to  subsistence  money.  Upon 
this  subject  I  find  a  decision  in  point  by  my  immediate  predeces- 
sor on  this  bench.*  That  decision  does  indeed  negative  the 
claim  of  the  Sheriff  in  the  particular  case  then  under  considera- 
tion, but  it  expressly  affirms  that  right ;  in  cases  analogous  to 
that  which  is  now  submitted  for  adjudication.  I  shall  depart  with 
extreme  reluctance  from  a  precedent  deliberately  established,  and 
supported  by  so  many  considerations  of  humanity  and  of  equity. 
The  decision  of  the  present  motion  does  not  necessarily  involve 
the  final  determination  of  the  rights  of  these  parties.  The  objegt 
of  the  motion  is  to  obtain  the  interposition  of  this  Court  in  the 
exercise  of  its  extraordinary  powers  by  the  summary  process  of 
attachment.  The  claim  of  the  defendant  in  this  case  is  stricti 
juris,  and  the  refusal  to  acquiesce  in  it,  does  not  necessarily  de- 
cide the  question  of  right.  The  extraordinary  powers  of  the 
Court  are  committed  to  its  discretion.  If  their  exercise  be  with- 
held, th(e  party  is  left  to  the  prosecution  of  his  ordinary  remedy. 
In  refusing  to  sustain  this  objection  for  the  purposes  of  the  prs- 
sent  motion,  therefore  I  decide  only^that  the  defendant  has  not 
presented  such  a  case  as  entitles  him  to  claim  from  this  Court  the 
exercise  of  its  extraordinary  powers  by  awarding  against  the 
plaintiff  the  process  of  attachment.  If  that  claim  be  founded  in 
right,  the  ordinary  remedy  by  action  for  a  right  with-held,  is  still 
open  to  him*  The  considerations  which  lead  to  this  refusal,  pre- 
sent themselves  to  my  mind  with  a  force  which  is  irresistible. 
The  property  seized  is  in  consideration  of  law  in  the  custody  of 
the  Sheriff  from  the  moment  of  the  levy,  and  the  necessary  con- 
sequence of  this  principle,  is,  that  he  is  responsible  for  its  forth- 
coming at  the  day  of  sale*  He  is  entitled  to  retain  the  possession 
for  the  purpose  of  securing  lum,  under  the  responsibility  to  which 
he  is  subjected.  If  the  property  is  permitted  to  remain  in  the 
possession  of  the  defendant,  it  is  an  indulgence  to  him,  at  the  risk 

•  Hopkins  and  OdingFcU  vs.  Bolton.    I  CharUoo's  Report  204. 
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of  the  Sheriff  and  his  securities.  And  surely  such  a  defendant 
comes  with  an  ill  grace  before  the  Court  to  ask  its  assistance  in 
resisting  a  claim  to  which  a  more  rigorous  execution  of  the 
Sheriff's  power  which  has  been  dispensed  with  for  his  benefit 
would  have  subjected  him.  Finally,  there  are  strong  considera- 
tions of  humanity  which  array  themselves  in  opposition  to  the 
motion  of  the  defendant.  If  the  principle  which  it  seeks  to  estab- 
lish were  affirmed,  the  consequences  which  would  result  are 
obvious  to  the  most  casual  observation.  It  cannot  be  required 
that  the  Sheriff  should  be  subject  to  the  responsibility  which  the 
law  imposes,  without  security  against  the  risk,  or  compensation 
for  incurring  it  If  the  latter  be  with-held,  the  former  will  be 
enforced,  and  besides  the  injury  to  debtors,  our  jails  would  be 
crowded  with  the  miserable  victims  of  the  principle  which  this 
motion  is  calculated  to  establish. 

With  this  view  of  the  subject  the  motion  for  an  attachment  in 
this  case  will  be  discharged  upon  payment  of  the  sum  to  which 
the  first  objection  is  applicable,  and  also  of  the  costs  of  this  mo- 
tion. 

Part  i.— D. 
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Joseph  Gumming,  Plaintiff,  in  Certiorari,  vs.  The  Mayor 
AND  Aldermen  of  Savannah. 

An  ordinance  of  ihc  city  council  of  Savannah,  passed  under  ihc  authority  of  an  Act  of  tlie  I^- 
giitlaluro  of  Georgia,  imposed  a  tax  on  all  goods,  &c.  not  the  produce  of  the  State,  sold  on 
commission  by  any  person  residing  within  the  city  :  heUi^  that  such  tax  viras  not  an  impost  or 
duty  on  imports,  but  that  it  was  a  legitimate  exercise  of  the  power  of  a  Stale  to  regulate  its 
internal  comracrco. 

The  same  ordinance  required  the  city  Treasurer,  in  default  of  any  person  to  make  his  return  of 
euch  sales  within  the  time  prescribed,  to  assess  the  value  of  goods  sold  by  said  defaulter,  from 
the  best  information  he  could  obtain,  and  to  issue  his  warrant  of  distress  for  th^  amount  of 
•udi  ■■aimiient ;  he!d^  that  such  arbitrary  assessment  was  violative  of  private  right,  unau^ 
Uiorised  by  the  State  law,  and  unconstitutional. 

■     ,<■ 

By  BERRIC:if ,  Judge.  %-  ;     .      J  -n , 

a'  , 

THE  object  of  the  present  motion  is  to  test  the  legal  validity  of 
an  ordinance  of  the  city  council  of  Savannah. 

The  provisions  complained  of  are  substantially  as  follows  :  A 
tax  of  fifty  cents  on  every  hundred  dollars  shall  be  levied  on  all 
goods,  wares  and  merchandize,  not  the  produce  of  this  State, 
with  the  exception  of  rice,  cotton,  tobacco,  com,  tar  and  unmanu- 
factured tobacco,  the  produce  of  South  Carolina,  which  shall  be 
sold  on  commission  by  any  person  or  persons  residing  within  the 
limits  of  the  city.  It  shall  be  the  duty  of  every  commission  mer- 
chant, &c.  to  make  just  and  true  returns  on  oath  to  the  city 
Treasurer,  on  the  first  day  of  January,  and  the  first  day  of  May 
in  each  year,  &c.  and  within  ten  days  after  making  such  return, 
to  pay  the  amount  of  the  tax. 

And  in  default  of  making  such  return,  it  shall  and  may  be  law- 
ful for  the  city  Treasurer,  within  twenty  days  thereafter  from  the 
best  information  which  he  can  obtain,  to  assess  the  value  of  all 
goods,  &-C.  6tc.,  sold  as  aforesaid  by  any  such  person  in  default, 
and  a  warrant  of  distress  and  sale  for  the  amount  of  tax,  confor- 
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mably  to  such  assessment  shall  forthwith  be  issued  by  the  Trea- 
surer, directed  to  the  city  Sheriff  against  the  goods  and  chattels 
of  every  such  defaulter,  and  such  other  proceedings  may  be  had 
as  in  the  said  ordinance  are  directed. 

Joseph  Cummingj  a  commission  merchant  of  the  city,  baring 
Sailed  to  make  the  return  required  by  this  ordinance,  the  Treas- 
urer proceeded  to  make  an  assessment  apd  a  warrant  of  distress 
issued  thereon,  has  been  levied  upon  his  goods  and  chattels  in  pur- 
suance of  its  provisions.  A  rule  to  shew  cause  why  a  certiorari 
to  remove  the  proceedings  before  this  Court,  should  not  issue, 
was  granted  at  the  instance  of  the  defendant  in  execution./  The 
cause  shewn  having  been  deemed  insufficient,  that  rule  was  made 
absolute.  A  certiorari  was  issued  returnable  by  consent  of  par- 
ties at  a  short  day,  and  the  proceedings  are  now  judicially  before 
this  Court. 

To  these  proceedings  three  objections  are  presented  in  behalf 
of  the  plaintiff  in  certiorari.  I  shall  reverse  the  order  of  their 
statement  and  consideration. 

The  objections  are : 

\sU  That  the  ordinance  is  not  warranted  by  the  Legislative  act, 
under  the  authority  of  which  it  purports  to  have  been  made, 
becauise  the  object  of  taxation  in  this  instance  is  not  liable  for 
taxes  to  the  State. 

2J.  Because  the  tax  so  imposed^  is  in  violation  of  the  Constitu- 
tion of  the  United  States. 

3d.  Because  the  means  by  which  the  amount  of  tax  is  ascer- 
tained and  its  collection  enforced,  are  illegal,  unconstitutional 
and  unjust 

I  am  of  opinion  that  the  first  and  second  of  these  exceptions 
cannot  be  sustained.  The  provisions  of  the  ordinance  so  far  as 
they  regard  the  Ux  imposed,  appear  to  me  to  be  authorized  by 
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the  act  of  the  Legislature  under  which  it  purports  to  hare  been 
made. 

I  do  not  consider  the  tax  in  question  as  an  impost  or  duty  on 
imports.  The  right  to  impose,  which,  belongs  exclusively  to  the 
Congress  of  the  United  States ;  but  as  a  mere  internal  regulation, 
which,  whether  imposed  by  the  Legislature  of  the  State,  or  by  a 
corporate  body,  deriving  a  competent  authority  from  such  Legis- 
lature, is  a  legitimate  exercise  of  the  power  to  regulate  their  own 
internal  commerce  which  is  reserved  to  the  States  respectively. 

But  upon  the  third  objection,  I  am  of  opinion  that  the  means 
adopted  for  the  enforcement  of  the  tax  by  an  arbitrary  assessment 
at  the  mere  will  and  discretion  of  the  city  Treasurer,  without 
revision  or  control,  is  a  mode  of  procedure  which  is  violative  of 
the  private  right  of  the  citizen,  not  authorized  by  the  laws  of  the 
State,  nor  consonant  to  the  Constitution. 

The  execution  in  this  case  must  therefore  be  suspended ;  and  a 
writ  of  prohibition  is  awarded. 
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Plantkbs'  Bank  of  the  State  of  Georgia  vs.  Griffin  L. 
Lamkin,  and  others. 

A  Bank  was  meBrpontad,  with  the  power  to  appoint  neceaiarj  officers,  to  take  boade  from  them, 
and  to  make  all  Decenary  by-lawi,  rules  and  reguladoaa.  By  one  of  the  l^-Iaws  of  such  eor- 
poratkm  it  waa  proTided,  that  it  durald  be  the  daty  of  erery  other  oflleer  of  tbs  Bank,  to  per- 
form such  eerrices  as  might  be  required  of  them,  by  the  PrMideoi  and  Cashier.  Inanactioa 
against  principal  and  sureties,  on  abood  giren  by  a  bookkeeper  of  said  Bank,  conditioned  for 
the  ftithfol  performance  of  the  duties  of  his  office,  and  aU  other  duties  regtdfd  ^  him  <m 
saidBank,  ^,  Aeid,  that  the  bond  was  taken  in  conformity  to,  and  aathoCteed  by  the  chartev. 

And  where  soch  bookkeeper,  whilst  in  the  discharge  of  **  other  dutiss  in  said  Bnk,"  fraadn- 
lently  took  large  sums  of  money  therefrom ;  Md,  that  the  sscurities  on  his  official  bond,  were 
liable  to  the  amount  of  their  bond. 

The  failure  of  obligee  to  notify  to  the  securities  of  the  obligor,  the  delinquency  of  their  principal 
as  soon  as  discovered,  will  not  reliore  them  from  their  obligation. 

By  BERRIElf ,  JTndge. 

THE  facts  of  this  case  appear  from  the  following  verdict. 

**  We  find  that  by  acts  of  the  Legislature,  certain  persons  were 
incorporated  as  a  Body  Politic,  under  Ae  name  and  style  of  the 
Planters'  Bank  of  the  State  of  Georgia ;  that  by  die  said  acts  of 
incorporation  "  the  Directors  for  the  time  being  shall  hare  power 
to  appoint  such  officers  and  clerks  under  th«m,  as  shall  be  neees- 
sary  for  conducting  the  business  of  ^i«  said  corporation,  a»d  to 
allow  them  snch  compensation  for  their  services  as  shall  be  rea- 
sonable.'*   Also,  that  the  said  Planters'  Bank  of  the  Sute  of  Geor- 
gia, may  <*  ordain,  establish  and  put  in  execution  such  by-laws, 
rules  and  regulations  as  shall  seem  necessary  and  conTenient  for 
the  goremment  of  the  said  corporation.     Also,  that  the  Cashier 
or  Treasurer  of  the  Bank  for  the  time  being,  and  all  other  ofieers 
appointed  by  the  Directors  (except  the  President,)  before  he  or 
thejr   enter  apon  the  duties  of  his  or  their  office,  shall  gire  bond 
with  two  or  more  securities  to  the  satisfiaction  of  the  Directors  in 
sum  or  sums  as  shall  be  required  by  the  said  Directors,  with  coa- 
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ditiorr  for  his  or  their  good  behaviour  and  a  faithful  discharge  of 
duty."  That  by  the  thirty-fourth  clause  of  the  **  rules  and  regu- 
lations of  the  Planters*  Bank  of  the  State  of  Georgia,**  It  i^ 
ordered,  that  it  shall  be  the  duty  of  erer\^  other  officer,  clerk  or 
servant  of  the  Bank,  to  do  and  perform  such  duties  and  servicer 
as  may  be  required  of  them  respectively  from  time  to  time  by  the 
President  or  Cashier ;  that  before  the  election  of  officers  for  the 
said  Bank,  it  was  resolved  by  the  said  Planters'  Bank  of  the  State 
of  Georgia,  "  that  the  bookkeeper  give  two  securities,  to  be 
bound  jointly  and  severally  in  the  sum  of  five  thousand  dollars  to 
be  approved  of ;"  that  the  defendant.  Griffin  L.  Lamkin,  was  duly 
appointed  bookkeeper  to  the  said  Bank,  and  gave  bond  with  the 
other  defendants,  as  securities,  in  the  said  sum  of  five  thousand 
dollars,  and  which  bond  is  now  the  subject  of  this  suit,  and  con- 
tains the  following  condition,  to  wit :  "  that  if  the  said  Griffin  L» 
Lamkin,  shall  well  and  truly  execute,  and  faithfully  discharge  the 
duties  of  the  said  office,  and  all  other  duties  required  of  him  in 
the  said  Bank,  and  in  all  things  relating  to  the  same,  shall  well 
and  faithfully  behave,  then  the  obligation  to  be  void."  We  do 
further  find  that  the  said  Griffin  L.  Lamkin,  entered  on  the  duties 
of  bookkeeper  on  the  seventeenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twelve,  that  from 
time  to  time  orders  are  given  by  the  Cashier  or  President,  for  offi- 
cers of  the  said  Bank  to  perform  the  duties  of  other  officers  of  the 
Bank  when  either  of  them  is  sick  or  absent,  pursuant  to  the  afore- 
said thirty-fourth  rule  and  regulation  o£  the  Planters'  Bank  of  the 
State  of  Georgia,  that  in  conformity  with  the  said  rule  and  regu- 
lation, the  said  Griffin  L.  Lamkin,  did  occasionally  act  for  and  in 
behalf  of  the  Teller  of  the  said  Planters'  Bank  of  the  State  of 
Georgia,  when  such  Teller  was  absent  or  sick.  We  further  find 
that  certain  sums  of  money  were  at  various  times  taken  by  the 
said  Griffin  L.  Lamkin,  from  the  said  Bank  and  of  the  moneys  of 
the  said  Planters'  Bank  of  the  State  of  Georgia,  amounting  in  the 
whole,  to  the  sum  of  thirty  thousand,  three  hundred  and  seventy 
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dollars,  whihi  he  wts  aeting  as  bookkeeper,  as  aforesaid,  and 
«Jso  as  Teller,  in  the  absence  or  sickness  of  the  actual  Teller : 
that  whenever  the  Teller  was  about  to  be  absent,  he  named  the 
officer  who  would  officiate  for  him  in  his  absence,  and  that  the 
«aid  Teller  having  great  confidence  in  the  said  Griffin  I^.  Lamkin, 
he  generally  named  and  called  on  him  to  discharge  the  duties  of 
Teller  in  his  absence,  the  Cashier  or  President  consenting  to  such 
nomination  :   that  in  one  instance  in  which  a  deficiency  arose 
from  an  error  committed  by  the  said  Griffin  L.  Lamkin,  when 
acting  for  the  Teller,  amounting  to  about  one  hundred  dollars, 
that  deficiency  was  made  up  by  the  Cashier.     We  further  find 
that  by  the  twenty-ninth  rule  of  the  Planters'  Bank,  it  is  pro- 
vided that  the  books  of  ^e  Bank  shall  be  regularly  balanced  and 
the  statement  of  the  affiiirs  of  the  corporation  shall  be  laid  before 
the  Directors  on  the  first  Monday  in  June,  and  the  first  Monday 
in  December  in  every  year,  and  examined  by  a  committee  of  the 
whole   Board  :    that  in  the  first  half  yearly  settlement  after  the 
commencement  of  said  embezzlement,  there  appeared  to  be  more 
due  to  individuals  on  the  private  ledgers  than  the  geneial  state- 
ment of  the  Cashier  called  for.     We  further  find  that  each  sum 
taken  Irom  the  funds  of  the  Planters'  Bank  of  the  State  of  Geor- 
gia, by  Griffin  L.  Lamkin,  whilst  bookkeeper,  as  aforesaid,  was 
entered  in  his  check  book  in  the  names  of  persons  who  had  before 
drawn  such  checks,  but  which  checks  had  been  paid,  so  as  to  ena^ 
ble  the  defendant,  Griffin  L.  Lamkin,  as  bookkeeper,  as  aforesaid, 
to  balance  the  amount  so  taken,  but  such  pretended  checks  were 
not  posted  in  the  ledger  kept  by  the  said  Griffin  L.  Lamkin,  as 
other  checks  fairly  drawn  were,  at  the  debit  of  the  individuals 
drawing   such  checks.     We  further  find   that  the  duties  of  the 
Teller's  office,  consists  in  receiving  and  paying  money,  that  at 
the  close  of  each  day,  he  settles  the  cash  account  for  the  day, 
that  this  settlement  is  made  by  charging  himself  with  the  amount 
on  hand  or  received  from  the  Cashier  at  the  commencement  of 
the  day,  and  the  amount  of  all  moneys  received  in  the  course  of 
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the  day,  and  crediting  himself  with  the  amount  of  checks  paid, 
entered  and  reported  to  him  by  the  bookkeeper ;  and  the  balance 
of  money  and  bank  notes  on  hand,  and  if  there  be  any  deficiency 
after  crediting  the  amount  of  checks  entered  and  reported  by  the 
bookkeeper,  the  Teller  is  accountable.  That  the  sums  so  taken 
from  the  money  of  the  Planters'  Bank  of  the  State  of  Georgia,  by 
the  said  Griffin  L.  Lamkin,  were  taken  from  the  ninth  day  of 
May,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
twelve,  to  the  twenty  seventh  day  of  October,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  fourteen,  inclusive  :  that 
the  taking  of  the  several  sums  of  money,  as  aforesaid,  by  the  said 
Griffin  L.  Lamkin,  was  first  discovered  by  officers  of  the  said 
Bank  in  the  beginning  of  the  month  of  November,  in  the  year  last 
mentioned,  and  that  notice  thereof  was  given  to  the  defendants  as 
soon  as  the  same  was  fully  ascertained,  to  wit,  on  the  eighth  day 
of  December  following.  That  a  suit  was  instituted  by  the  said 
Planters'  Bank  of  the  State  of  Georgia,  against  the  said  Griffin 
L.  Lamkin  for  part  of  said  sums,  to  wit,  for  the  sums  of  sixteen 
thousand,  four  hundred  and  twenty  dollars.  That  the  suit  was 
brought  on  the  twenty-eighth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fourteen,  and  the  said 
Griffin  L.  Lamkin,  held  to  bail  for  the  said  amount,  upon  which 
sum  or  verdict  was  found  at  the  present  term  against  the  said 
Griffin  L.  Lamkin,  for  the  said  sum  of  sixteen  thousand  four 
hundred  and  twenty  dollars,  and  upon  the  evidence  of  facts  as 
stated  in  this  verdict.  If  therefore,  upon  this  statement  the 
Court  is  of  opinion,  that  the  said  bond  is  forfeited  and  the  defen- 
dant* liable,  we  then  find  for  the  plain tifiTs  the  sum  of  five 
thousand  dollars  and  costs. 

If  the  Court  is  of  opinion  that  the  bond  is  not  forfeited,  and 
the  defendants  are  not  liable,  then  we  find  for  the  defendant  with- 
out costs. 

JOS.  BACON,  Foreman:' 
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THG  following  questions  hare  been  raised  upon  the  special  ver- 
dict in  this  case. 

Is  the  bond  of  the  defendants  taken  in  conformity  to  the  act  of 
incorporation  ?  If  not  so  taken,  can  it  be  maintained  at  common 
law  ? 

If  either  of  these  questions  be  answered  affirmatively,  have  the 
plaintiffs  forfeited  their  right  to'  recover  by  their  laches  in  failing 
at  an  earlier  period  to  notify  to  the  securities  the  delinquency  of 
their  principal? 

It  was  indeed  also  further  argued,  that  the  facts  found  by  the 
special  verdict  did  not  shew  a  breach  of  the  condition  of  the 
bond,  admitting  it  to  have  been  valid,  because  the  words  '<  other 
duties"  mtist  be  limited  to  extra  duties  belonging  to  the  particular 
office  of  the  principal,  and  not  extended  to  duties  attached  to 
other  offices  in  the  Bank.  But  upon  this  it  seems  to  me  sufficient 
to  remark  that  the  words  of  the  condition  are  too  plain  to  admit 
of  controversy,  and  expressly  negative  this  idea.  The  defend- 
ants stipulate  that  their  principal  shall  faithfully  discharge  the 
duties  of  his  said  officcj  and  all  other  duties  required  of  him  in 
said  Bank.  Now  these  last  mentioned  duties,  may  be  duties  at- 
tached to  some  other  office  in  the  Bank,  or  general  duties  not 
specially  assigned  to  any  particular  office,  if  there  be  any  such 
unappropriated  duties.  But  most  clearly  they  cannot  be  said  to 
be  duties  belonging  to  the  defendants  particular  office,  for  these 
are  expressly  excluded  by  the  term  "  other  duties,"  which  means 
duties  in  addition  to  and  exclusive  of  the  duties  of  his  office.  I 
return^  therefore,  to  the  questions  proposed — and  of  these  I  shall 
consider  only  the  first  and  third,  because,  if  the  view  which  I 
have  taken  of  this  subject  be  correct,  they  embrace  the  whole 
merits  of  the  present  controversy. 

I  am  of  opinion  that  the  bond  of  the  defendants  is  taken  in  con- 
formity to  the  act  of  incorporation.  I  extract  from  the  special 
verdict  the  following  propositions : 

Pakt  I. — E. 
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The  Bank  had  power  by  charter  to  appoint  the  necessary  offi- 
cers, and  were  authorized  to  take  bonds  from  all  other  officers, 
except  the  President. 

They  were  empowered  to  ordain,  establish,  and  put  in  execu- 
tion such  by-laws,  rules  and  regulations,  as  should  seem  neces- 
sary for  the  government  of  the  corporation. 

One  of  their  by-laws  expressly  provides,  that  it  shall  be  the 
duty  of  every  other  officer  of  the  Bank,  to  perform  such  services 
as  may  be  required  of  theip^  respectively,  from  time  to  time,  by 
•  the  President  or  Cashier. 

The  services  contemplated  by  this  by-law  are  obviously  in 
addition  to  those  which  result  from  the  duties  specifically  appro- 
priated to  each  particular  office,  those  ^^  other  duties^'*  of  which 
we  have  before  spoken.  The  effect  of  the  regulation  is  to  pro- 
duce, under  the  direction  of  the  President  and  Cashier,  an  inter- 
change of  office,  a  substitution  of  one  officer  for  another,  as  the 
necessity  of  the  corporation  should  require.  The  provisions  of 
this  by-law  arc  clearly  co-extensive  with  the  conditions  of  the 
bond,  and  there  is  no  pretence  to  say  that  the  limits  of  the  char- 
ter are  transcended  by  these  provisions.  If  the  discretion  given 
to  the  Directors  were  invested  in  this  Court,  I  should  unhesita- 
tingly affirm  that  the  regulation  in  question  universally  prevalent 
in  similar  institutions,  is  necessary  and  convenient  for  the  govern- 
ment of  the  corporation.  The  conclusion  is  unavoidable.  The 
condition  of  the  bond  is  pursuant  to  the  regulation  before  referred 
to.  The  by-law  which  prescribes  that  regulation  is  authorized 
by  the  charter — and  thus  the  condition  of  the  bond  is  conforma- 
ble to  the  charter.  I  am  equally  clear,  that  the  plaintiffs'  right 
of  action  has  not  been  forfeited  by  their  failure  at  an  earlier  period 
to  notify  to  the  securities  the  delinquency  of  their  principal. 
The  case  cited  from  East,  establishes  the  principle,  that  laches  in 
not  properly  examining  the  accounts  of  the  obligor  for  eight  or 
nine  years,  and  in  not  calling  upon  him  as  soon  as  might  have 
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been  done  for  the  sura  unaccounted  for,  is  no  estoppel  at  law  in 
an  action  against  the  securities.  But  apart  from  the  doctrines  of 
this  case,  it  may  be  safely  denied  that  there  has  been  any  laches 
on  the  part  of  the  plaintiffs  in  the  case  at  bar.  The  delinquency 
of  the  principal  defendant  was  first  discovered  in  the  beginning 
of  November,  1814,  and  the  Jury  have  found  that  notice  was 
given  to  his  securities  as  soon  as  the  sum  was  fully  ascertained,  to 
wit,  on  the  eighth  day  of  December  following.  In  this  particu- 
lar, then  the  finding  of  the  Jury  expressly  negatives  the  impuU* 
tion  of  laches.  And  at  wKat  earlier  period  could  notke  have 
been  given  ?  The  existence  of  an  error  in  the  monied  operations 
of  the  institution  was  indeed  ascertained  in  1812 — ^but  the  cause 
to  which  it  was  to  be  ascribed,  remained  enveloped  in  mystery. 
The  error  in  question  did  not  necessarily  involve  the  idea  of  an 
actual  deficit.  If  it  had  dont  so,  the  Bank  were  still  without  evi- 
dence as  to  the  particular  delinquent  To  impose  upon  them  the 
obligation  to  give  notice  under  such  circumstances,  would  be  to 
require  that  such  notice  should  have  been  general  to  the  secu- 
rities of  all  the  officers  of  the  Bank ;  the  effect  of  which  would 
hare  been  to  excite  an  unwarrantable  suspicion  against  persons 
innocent  of  the  fraud,  and  to  render  its  detection  more  difficult  by 
putting  its  perpetrator  upon  his  guard. 

As  little  aid  can  be  derived  to  the  defendants  from  the  time 
occupied  by  the  plaintiffs  in  tracing  the  fraud  to  its  source. 
Want  of  diligence  is  not  to  be  presumed  in  a  case  where  vigi- 
lance is  enforced  by  every  motive  of  feeling  and  of  interest. 
The  arrangement  of  the  principal  defendant  was  ingenious,  and 
would  probably  much  longer  have  escaped  the  most  vigilant  scru- 
tiny if  he  had  remained  at  his  post,  personally  peiforming  the 
duUes  of  his  own  particular  office.  It  suffices  that  notice  was 
given,  as  soon  as  the  delinquent  was  in  fact  discovered;  any 
requisition  beyond  this,  would  operate  as  a  premium  to  fraud, 
graduated  by  the  successful  ingenuity  of  its  perpetration.  L^^ 
the  postea  be  delivered  to  the  plaintiffs. 
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John  H.  Deudell  vs.  C.  H.  Fisher,  Administrator. 

*     Claim,  Special  Verdict, 

«  • 

A  8€lilement  made  by  Che  husband  on  ihc  wife,  afler  marriage,  without  valuable  conidderatioiiv 
aiid  not  executed  in  pursuance  of  any  agreement  entered  into  before  marriage,  ia  a  mere  vol- 
vntarjf  conveyance,  and  void  as  against  pn'or  creditors  of  husband. 

By  BERRICM,    Judge* 

THERE  is  a  single  question  presented  to  the  consideration  of 
the  Court  in  this  case;  It  is  this  : 

Whether  the  conveyance  made  by  C.  H.  Fisher,  on  the  seventh 
of  March,  eighteen  hundred  and  eleven,  of  the  property  levied 
on,  can  be  considered  as  a  conveyance  made  upon  good  consid- 
eration and  bona  fide,  and   therefore  may  be  maintained  against 
creditors,  or  is   merely    voluntary    and  consequently   operative 
only  in  subordination  to  their  claims.     The  case  has  been  made 
up  by  consent — and  I  state  this  as  the  question,  which  I  presume 
it  was  the  intention  of  the  parties  to  present  for  decision — be- 
cause the  detail  of  facts  which  is  contained  in  the  verdict  would 
otherwise  have  been  useless.     So  considering  it,  I  have  no  hesi- 
tation  to   say  that  this  conveyance  must  be  postponed  to  the 
claims  of  creditors.     An  almost  uniform  series  of  decisions  seems 
to  have  settled  the  law  as  to  conveyances  from  husband  to  wife 
after  marriage,  where  they  have  been  dictated  only  by  a  spontane- 
ous movement  of  affection   or  of  prudence.     The  Courts  have 
indeed  always  lent  a  willing  ear  to  the  suggestion  of  circumstan- 
ces, calculated  to  bring  these  settlements  within  the  support  of  a 
valuable  consideration.     An  agreement  before  marriage — the  sur- 
render by  the  wife  of  any  valuable  interest  in  consideration  of  the 
settlement,  are  circumstances  of  which  the  Courts  have  studiously- 
availed  tliemselves  to  support  such  conveyances,  when  not  open 
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to  the  imputation  of  fraud,  and  resting  upon  the  respectable 
motiye  of  making  provision  for  a  family.  But  this  latter  fact 
cannot  alone  sustain  such  a  conveyance.  The  moral  exigency 
for  such  provision  arising  from  the  destitute  condition  of  the  wife 
and  children  his  not  yet  been  considered  by  the  Courts,  as  fur- 
nishing a  consideration  sufficient  to  take  a  case  out  of  the  statute 
of  Elizabeth.  It  must  bend  to  the  claims  of  a  general  creditor, 
that  is  of  a  creditor  whose  debt  had  existence  before  the  volun- 
tary settlement.  Such  is  the  present  case.  The  debt  of  the  plain- 
tiff in  execution  existed  anterior  to  the  settlement.  No  agree- 
ment before  marriage  is  set  up.  The  settlement  purports  to  create 
a  trust  for  the  wife  merely,  and  no  suggestion  is  made  of  her 
having  parted  with  any  interest  in  consequence  of  it,  which  might 
in  the  most  favorable  view  of  her  rights,  have  given  to  it  the  char- 
acter of  a  conveyance  upon  valuable  consideration. 

I  am  constrained  to  declare  that  this  conveyance  is  merely 
voluntary,  and  therefore  void  as  against  general  creditors  within 
the  statute  of  Elizabeth.  The  postea  must  consequently  be  award- 
ed  to  the  plaintiff  in  execution. 
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Simon  Jackson  vs.  Joseph  Soude,  by  P.  P.  Thomasson,  his 

Guardian. 

Certiorari. 

What  a  witness  who  is  since  dead,  testified  in  a  fanner  action  between  the  same  parties,  when 
the  same  point  was  in  issue,  may  be  proved  in  a  second  action  by  one  who  heard  him  gire 
evidence. 

But  the  witness  must  be  competent  to  q>eak  to  the  whole,  and  not  to  a  part  only  of  the  testi- 
mony of  deceased  witness. 

Qutzrej  If  the  second  witness  must  be  required  to  repeat  the  very  words  or  the  substance  only 
of  soch  testimony  1 

By  BERRIEIV,  JTudge. 

THIS  is  an  application  to  reverse  a  judgment  rendered  in  the 
Mayor's  Court  of  the  city  of  Savannah. 

In  the  progress  of  the  cause  before  that  Court,  two  trials  were 
had.  On  the  first  trial,  John  Lawson  Esquire,  late  a  counsellor 
of  this  Court,  was  sworn  as  a  witness  for  the  plaintiff,  and  testified 
to  certain  facts  material  to  his  recovery.  In  the  interval  between 
this  and  the  second  trial,  Mr.  Lawson  died — and  upon  this  last 
trial,  the  plaintifif  offered  a  witness  to  prove  the  facts  sworn  to  by 
Mr.  Lawson  on  the  first  trial,  which  evidence  was  rejected  by  the 
Mayor  upon  the  grounds, 

Ist.  That  the  testimony  given  by  Mr.  Lawson,  was  not  reduced 
to  writing  at  the  time  it  was  delivered. 

2d.  That  the  witness  tendered,  offered  to  prove  the  substance 
of  the  direct  testimony  only,  and  not  of  that  delivered  on  the 
cross  examination.  . 

It  has  been  long  settled,  that  what  a  witness  who  is  since  dead 
testified  on  a  former  action  between  the  same  parties,  when  the 
same  point  was  in  issue,  may  be  proved  in  a  second  action  by  one 
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who  heard  him  give  endence.     But  evidence  of  this  sort  is  receiv- 
ed  from  necessity.    It  is  a  departure  from  general  law  o£  evi- 
dence,  which  requires  the  viva  voce  examination  of  witnesses, 
and   must  be  restrained  within  the  limits  prescribed  for  it  by 
authority  and  precedent     The  principal  difficulty  which  arises 
in    the  practical  application  of  this  rule  of  evidence,  does  not 
occur  here ;  it  results  from  the  question  whether  the  second  wit- 
ness may  be  permitted  to  speak  to  the  substance  of  what  was 
sworn  to  by  the  first,  or  shall  be  required  to  recollect  and  repeat 
his  very  words.     The  latter  proposition  is  supported  with  much 
plausibility  by  the  argument,  that  the  Jury  alone  can  judge  of  the 
effect  of  the  words — and  that  they  might  attach  to  the  words  of 
the  first  witness  a  very  difierent  interpretation  from  that  which  is 
given  to  them  by  the  second*    But  it  is  opposed  by  the  conside- 
ration, that  such  a  limitation  of  the  rule  would  render  it  almost 
wholly   inoperative,  since  even  in  the   case  of  cotemporaneous 
written  notes  of  evidence,  few  persons  would  consent  to  swear 
that  such  notes  contained  the  very  words  of  the  witnesses.     And 
still  less,  would  a  conscientious  man,  relying  upon  memory  mere- 
ly, undertake  to  repeat  precisely  the  words  of  a  witness.     What 
further  embarasses  the  question,  is,  that  the  rule  has  been  so  limit- 
ed in  the  only  cases  with  which  I  have  been  enabled  to  meet,  in 
which  this  particular  point  came  under  consideration.     While  on 
the  other  hand,  the  substance  and  efiect  of  what  was  sworn  to  by 
a  witness,  has  been  testified  by  succeeding  witnesses  in  various 
cases  in  which  this  particular  objection  has  not  been  raised.* 
But  this  difficulty  does  not  occur  here,  the  Mayor  was  willing  to 
receive  the  substance  of  what  was  sworn  to  by  Mr.  Law  son  on 

*  The  v«i7  words  of  the  witneM  mint  be  sworn  to.  Lord  Palmsrstoa's  esse,  cited  by  I»rd 
Kenjon.  in  Rex  vs.  Joliffe,  4  Term  Rep.  290.  Ennis  ts.  Donisthome,  Com.  Sum.  Ass.  1789. 
Ma,l  rh.  JBv.  274.  V.  8.  m.  Wood,  3  Waeh,  C.  C.  Rep.  440.  Wllbar  rs.  Sclden,  6  Coteen 
l«2,  BttUenger  ▼».  Bwnee,  3  Devereux,  460.  Bowir  ts.  O'neel,  et  el.  BHarr.  ^  Johns.  366. 
And  ••c  Bliss  ts.  Long,  357.  Smiiii  ts.  Smith,  WW^A/'s  (OJUo)  Rep.  643.  But  contra^  Caton, 
et.  al.  vs.  Lennox,  et.  al.  5  Rand.  31.  Cornell  ts.  Green.  10  Serg.  ^  Ra%cl.  14  and  see  note  I 
to  Ant.  Ed.  o/Roecot^e  Crim,  Ev.  p.  60.    Ed, 
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the  former  trial — ^but  required  the  substance  of  his  whole  testimo- 
ny— that  given  under  the  cross  as  well  as  the  direct  examination. 
Now  whatever  opinion  may  be  entertained  upon  the  first  point, 
this  requisition  was  certainly  a  correct  one.  The  answers  given 
by  the  witness  under  his  cross  examination,  constitute  a  part  of 
his  evidence  as  much  as  those  extracted  from  him  by  the  direct 
interrogatories — and  are  frequently  indispensable  to  the  perfect 
apprehension  of  that  evidence.  The  Jury  were  entitled  to  judge 
upon  the  whole  evidence.  Suppose  the  witness  tendered  had 
ofiered  to  prove  a  single  fact  sworn  to  by  Mr.  Lawson,  without 
being  enabled  to  recollect  the  residue  of  his  direct  examination, 
would  not  such  witness  have  been  obviously  incompetent,  and 
since  the  answers  given  under  the  direct  and  cross  examination 
together  constitute  the  evidence  of  the  witness,  of  what  impor- 
tance is  it  whether  the  defect  of  recollection  relates  to  the  one  or 
to  the  other?  The  importance  of  the  crosa  examination  will  fur- 
ther appear  from  the  consideration  that  cross  interrogatories  are 
framed  for  the  purpose  of  testing  the  correctness  of  the  direct 
narration,  or  to  shew  the  existence  of  circumstances,  calculated 
to  defeat  or  avoid  the  effect  of  such  representation.  Suppose  a 
witness  on  his  direct  examination  to  prove  the  execution  of  a 
bond — and  when  cross  examined  to  state  that  execution  under 
such  circumstances  as  would  in  law  amount  to  duress^  and  would 
therefore  operate  an  avoidance  of  the  deed — and  the  importance 
of  requiring  from  one  who  should  thereafter  undertake  to  detail 
the  testimony  of  such  witness,  the  substance  of  his  cross  as  well 
as  of  his  direct  examination,  will  appear  to  be  as  it  is,  really  abso- 
lute and  indispensable.  It  would  of  course  be  a  sufficient  answer 
to  this  objection  to  prove  that  the  party  having  the  right  to  cross 
examine  declined  exercising  it,  so  that  in  fact  the  witness  was  not 
cross  examined, — ^but  in  the  absence  of  such  proof,  and  the  tran- 
script does  not  shew  that  any  such  proof  was  tendered  for  aught 
that  appears  to  the  Court,  the  testimony  offered,  was  part,  not  the 
whole  of  the  evidence  delivered  by  the  first  witness,  and  was  there- 
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fore  very  properly  rejected.*  The  result  of  thi«  opinion  is  that 
upon  the  certiorari  granted  in  this  case,  judgment  must  be  for  the 
defendant  and  a  procedendo  be  awarded,  all  which  the  Clerk  will 
certify  accordingly. 

For  the  application — Myers  and  Nicoll. 


*  Ilw  whole  ezamioation  in  chief  and  in  croes  must  bo  gitron.    Wolfva.  Wyeih.  11  fftrff. 
and  A.  149.    Ed. 


Part  i.— F- 
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James  Moss  vs.  John  Wood. 
Debt  on  Bond — 2  Cases  reserved  from  Camden  County. 

In  an  action  of  debt  on  a  penal  bond,  conditioned  for  the  payment  of  a  leaser  specified  sum  of 
money  on  a  day  certain,  the  sum  mentioned  in  the  condition,  and  €tll  interest  due  thereon 
may  be  recovered,  without  reference  to,  and  though  it  exceed  the  penalty  of  the  bond. 

The  common  and  statute  law  of  Great  Britain,  as  it  prevailed  in  this  province,  on  the  lOlh  of 
May,  1776,  has  been  adopted  in  Georgia. 

And  decisions  of  the  English  Courts  of  Justice  made  after  that  date,  contravening  decisioiui 
made  prior  to  that  period,  are  wholly  inoperative  in  Georgia. 

By  BERRIEIV,   JTudge. 

VERDICTS  weie  taken  in  these  cases  for  the  amount  of  princi- 
pal and  interest  of  the  condition  which  exceeded  the  penalty, 
with  an  agreement  to  reduce  the  same,  if  in  the  opinion  of  the 
Court,  the  penalty  could  not  be  exceeded. 

My  opinion  is,  that  the  right  of  the  plaintiff  is  not  limited  by 
the  penalty  of  the  bond.  I  will  briefly  state  the  reasons  upon 
which  it  is  founded.  These  are  actions  upon  penal  bonds  for 
the  payment  of  lesser  specified  sums  of  money  at  a  day  certain. 
However  ingenious  the  argument  by  which  the  proposition  has 
been  supported,  they  are  clearly  not  within  the  statute  of  Wil- 
liamj  so  as  to  conclude  the  plaintiff  from  a  recovery  beyond  the 
penalty,  by  force  of  the  consequence  resulting  from  hia  havings 
elected  to  bring  debt  instead  of  covenant.  Considered  as  money 
bonds,  I  think  it  is  obvious  that  the  plaintiff  cannot  be  so  limited. 
The  statute  of  Anne  was  passed  for  the  benefit  of  the  obligor — to 
afford  to  him  that  relief  which  previously  to  its  enactment  he  was 
compelled  to  seek  in  chancery.  The  relief  afforded  consisted  in 
discharging  him  from  the  penalty  of  the  bond  after  it  had  become 
forfeited  by  a  breach  of  the  condition,  upon  payment  of  principal, 
interest  and  costs  thereof.     This  was  in  effect  to  consider  the 
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sum  speoi£ed  in  the  condition  as  the  debt,  instead  of  the  penalty, 
which  was  the  debt  according  to  the  legal  operation  oC  the  instru- 
ment at  common  law.  If  by  force  of  this  statute,  the  condition 
was  the  debt,  and  so  continued  until  with  the  accumulating  inter* 
est,  it  equaUed  the  penalty,  why  should  it  cease  to  be  so  afler 
that  period  T  Speaking  with  reference  to  our  own  particular  rate 
of  interest,  why  should  the  Court  be  required  to  conaider  the  con* 
dition  as  the  debt,  notwithstanding  the  forfeiture,  for  twelve  years 
and  an  half  aAer  the  breach,  and  then  to  reinstate  the  penalty  T 
The  answer  to  these  questions  is  sought  for  in  the  assertion, 
that  the  statute  of  Anne  having  been  passed  for  the  benefit  of  the 
obligor,  the  substitute  which  it  provides,  viz.  the  condition  and 
accumulating  interest  can  never  exceed  that  for  which  it  was  sub- 
stituted, the  penalty  of  the  bond — and  to  render  this  answer  efiect- 
ual,  it  is  necessary  further  to  assert  that  the  naked  penalty  was 
alone  recovefable  at  common  law — ^but  the  fact  is  not  so  either 
upon  principle  or  authority.  At  common  law  and  apart  from  the 
statute  of  Ann^f  the  penalty  of  the  bond  was  the  debt,  which 
became  absolutely  payable  upon  failure  to  perform  the  condition. 
Upon  such  failure,  the  instrument  purported  to  be  (and  such  was 
its  legal  effect)  an  unconditional  obligation  to  pay  a  specified 
sum  (the  amount  of  the  penalty)  at  a  day  certain.  To  state  the 
nature  of  such  a  debt,  is  to  show  that  interest  was  due  for  with* 
holding  it.  It  was  a  liquidated  demand  payable  at  a  day  certain. 
Considering  the  condition  of  the  bond  as  the  debt  under  the  stat- 
ute of  Anne^  B.  R.  have  decided  that  interest  is  due  thereon, 
although  no  interest  be  in  terms  reserved,  and  no  day  of  payment 
specified.  {Farquhar  vs.  Morris^  1  Tm.  R.  120.)  When  before  the 
statute  of  Anne,  the  penalty  was  the  debt  after  a  breach  of  the 
condition,  upon  what  principle  would  the  same  Court  have  refused 
the  allowance  of  interest  upon  the  penalty  ?  If  the  penalty  were 
due  by  a  breach  of  the  condition  on  the  first  of  January,  eighteen 
hundred  and  ten— it  became  on  that  day  at  common  law,  a  debt 
which  the  obligee  was  then  entitled  to  receive — and  the  payment 


Digitized  by 


Google 


44  CAMDEN  SUPERIOR  COURT. 

Mom  vs.  Wood. 

of  the  principal  of  such  penalty  with  its  accumulating  interest  On 
the  first  of  January,  eighteen  hundred  and  nineteen,  would  be  no 
more  than  the  payment  of  the  principal  alone,  on  the  day  at 
which  it  became  due — besides  the  principle  under  consideration 
has  been  distinctly  affirmed  in  the  United  States  by  various  State 
tribunals,  as  well  as  by  those  of  the  Union — and  their  opinions 
although  not  obligatory  upon  this  Court,  are  nevertheless  entitled 
to  be  received,  and  are  received  with  the  utmost  respect.  But  if 
it  be  true  that  interest  on  the  penalty  is  recoverable  at  common 
law,  there  seems  to  me  to  be  no  pretence  for  limiting  the  right  of 
the  obligee  to  the  principal  of  the  penalty  under  the  statute,  by 
saying  that  interest  on  the  condition  can  only  be  calculated  until 
it  equals  the  penalty — because  if  he  is  allowed  to  exceed  it,  the 
statute  still  operates  beneficially  to  the  obligor.  Since  the 
amount  of  the  penalty  and  interest  thereon  from  the  breach 
which  was  the  right  of  the  obligee  at  common  law,  will  be  greater 
than  the  amount  of  the  condition,  and  its'  accumulating  interest 
by  the  payment  of  which  under  the  statute,  the  obligor  is  allowed 
to  discharge  it — and  this  difference  is  the  measure  of  the  benefit 
which  the  obligor  derives  from  the  operation  of  the  statute.  I 
have  not,  in  forming  this  opinion,  been  unmindful  of  the  series  of 
decisions  upon  this  subject  in  the  English  Courts  of  Justice.  But 
the  decisions  of  those  Courts  are  received  here  not  as  constituting 
the  law,  but  only  as  evidence  of  what  it  is.  When  they  conflict, 
the  evidence  which  they  aflbrd  is  necessarily  weakened — and  it 
becomes  the  duty  of  a  Court  constituted,  as  this  is,  to  look  to  the 
reasons  on  which  they  are  founded.  Now  that  the  penalty  of  a 
bond  for  the  performance  of  covenants,  conditioned  to  do  a  col- 
lateral act,  a  bond  of  indemnity  or  the  like,  should  be  the  measure 
of  the  obligee's  right  in  an  action  of  debt  on  such  bond  since  it  is 
the  stipulated  and  the  only  stipulated  quantum  which  the  instru- 
ment furnishes,  is  perhaps  in  perfect  consonan<;e  with  the  con- 
tract of  the  parties,  and  consistent  with  the  relief  which  a  Court 
of  Justice  ought  to  afford  upon  the  violation  of  such  a  contract. 
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the  more  especially  as  in  cases  where  the  damages  snstained, 
have  in  fact  exceeded  the  penalty,  a  co-extensive  relief  is  afforded 
by  a  different  remedy.  But  that  in  the  case  of  a  mere  money 
bond,  of  a  bond  with  a  penalty  conditioned  for  the  payment  of  a 
lesser  specified  sum  at  a  day  certain,  the  payment  of  any  less 
sum  than  the  principal  of  such  debt  and  interest  thereon  from  the 
time  when  it  became  due,  and  during  which  it  has  been  withheld, 
should  be  considered  as  a  compliance  with  the  contract  of  the 
parties,  or  as  the  measure  of  the  relief  which  the  Court  ought  to 
afford,  is  to  me  utterly  inconceivable,  and  seems  to  he  ethically 
absurd,  because  the  moral  guilt  which  attends  a  riolated  contract, 
and  which  is  increased  by  a  continued  neglect  to  ftdfill  its  stipu- 
lations, would  upon  this  principle  be  diminished  by  the  very  cause 
by  which  in  fact  it  is  obviously  aggravated,  and  legally  so,  because 
in  the  case  stated,  interest  is  a  necessary  incident  to  the  principal 
debt,  and  its  continued  accumulation  can  therefore  be  limited  only 
by  the  existence  of  the  debt.  These  are  some  of  the  considera- 
tions which  have  influenced  me  to  adhere  to  those  decisions  which 
allow  to  the  obligee  the  principal  and  interest  of  the  sum  specified 
in  the  condition,  without  regard  to  the  question  whether  it  exceeds 
or  falls  short  of  the  penalty  of  the  bond.  Indeed  the  opposing 
decisions  were  in  their  origin  confined  to  bonds  conditioned  to  do 
some  collateral  act,  to  bonds  of  indemnity  or  the  like — and  their 
subsequent  extension  to  money  bonds,  is  neither  obligatory  upon 
this  Court  on  the  score  of  precedent,  nor  consistent  in  my  humble 
apprehension,  with  the  terms  of  the  contract  whieh  they  profess 
to  interpret.  I  speak  of  the  decisions  at  law — whose  Courts  are 
limited  by  the  terms  of  the  contract,  and  have  no  concern  with 
the  fund  out  of  which  satisfaction  is  to  be  made.  Tknow  that  the 
case  of  Lord  Laitsdale  vs.  Church,  (2  Term,  Rep.  388,)  is  said  to 
be  overruled  by  that  of  Wilde  vs.  Clarkson,  (6  Term,  Rep.  303.) 
But  this  was  a  bond  of  indemnity,  and  in  the  recent  case  of 
McClure  vs.  Dunkin,  (1  East's  Rep.  436,)  which  was  debt  on  a 
judgment  recovered  on  a  money  bond,  interest  was  allowed  on 
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the  judgment  beyond  the  penalty  of  the  bond  upon  the  ground 
that  the  original  demand  was  merged  in  the  judgment.      The 
position  that  interest  beyond  the  penalty  could  not  have  been 
allowed  in  the  original  action,  though  conceded  by  the  counsel 
and  reiterated  from  the  bench,  was  in  fact  neither  discussed  at  the 
bar,  nor  decided  by  the  Court.    But  considering  this  and  the  cotem- 
poraneous  decision  of  the  master  of  the  Rolls  in  the  case  of  Clark 
vs.  Setouj  (6  Ves.  Ch.  Rep.  411,)  as  judicial  evidence  of  what 
the  law  was  in  England  in  the  year  eighteen  hundred  and  one, 
they  cannot  operate  to  change  the  pre-existing  law  of  this  tribunal. 
There  the  maxim  leges  posteriores^  priores,  contrarias  abro- 
ganty  which  is  resorted  to  for  the  purpose  of  settling  the  preten- 
tions of  conflicting  statutes,  would  probably  be  applied  to  those 
judicial  decisions,  and  inferior  tribunals  at  leasi  would  find  them- 
selves bound  by  the  more  recent  annunciations  of  the  law.     But 
a  different  course  must  be  pursued  here.     We  have  adopted  the 
common  and  statute  law  of  Great  Britain,  such  as  it  prevailed  in 
this  province  on  the  tenth  of  May,  seventeen  hundred  and  seventy 
six.     The  posterior  decisions  ^f  English  Courts  of  Justice  are 
highly  respectable  evidence  of  what  the  law  is  now,  and  except 
when  opposed  by  anterior  decisions  of  what  it  was  at  that  period. 
But  when  so  opposed,  they  are  in  fact,  innovations,  in  that  sys- 
tem of  English  law  which  we  have  adopted,  and  whether  properly 
or  improperly  introduced  there,  are  no  more  operative  here  than 
statutes  which  have  been  passed  there  since  the  period  to  which 
I  have  referred.     Now  I  take  the  case  of  Lord  Lonsdale  vs. 
Churchy  decided  in  seventeen  hundred  and  seventy  eight,  and  the 
series  of  cases  therein  adduced,  to  be  evidence  of  what  the  law  of 
England  was  in  this  regard  at  the  period  when  it  was  adopted  by 
our  Legislature,  and  I  am  bound  to  consider  this  the  law  of  this 
tribunal,  until  the  same  legislative  wisdom  shall  otherwise  direct 
I  could  fortify  this  opinion  by  a  reference  to  the  decisions  of 
other  American  tribunals.     In  Connecticut,  Massachusetts,  New 
York  and  Pennsylvania,  the  State  Courts  have  allowed  interest 
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beyond  the  penallj.  In  the  Circuit  Court  of  Massachiuetts,  in 
the  caste  of  United  Staies  vs.  Arnold,  (1  Gallison  348,)  Judge 
Story 9  after  looking  into  all  the  cases,  declares  the  better  opinion 
to  be,  that  the  Court  may  give  judgment  Cot  the  penalty  and  in* 
terest  from  the  first  breach,  and  this  judgment  was  affirmed  in* 
the  Supreme  Court  la  the  Circuit  Court  of  Georgia,  Ch.  /• 
'EllsiDorth  directed  the  Jury  in  the  case  o{Abendanon  vs.  Putnam, 
that  they  might  give  interest  by  way  of  damages  beyond  the  pen- 
alty, which  was  accordingly  done.  In  an  action  of  debt  on  bond 
in  the  Superior  Court  of  the  county  of  Washington,  I  remember 
when  at  the  bar,  to  have  obtained  upon  argument  a  judgment  for 
the  principal  and  twenty  years  interest ;  and  I  have  once  before 
had  occasion  incidentally  to  express  in  this  tribunal  the  same 
opinion  which  I  am  now  called  upon  more  deliberately  to  pro- 
nounce. 

The  postea  must  therefore  be  awarded  to  the  plaintifi;  with 
leaTe  to  take  out  execution  in  each  case  for  the  principal  and 
interest  due  upon  the  bond  on  which  his  action  is  founded. 
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The  State  vs.  John  C.  Helvenston,  et.  al. 

Attachment  for  Contempt, 

X 
It  IB  a  contempt  of  Court,  if  the  jnrora  afier  ihey  have  retired  to  decide  on  a  criminal  ewe,  hold 
communication  wiih  pereons  other  than  the  officers  of  the  Court. 

jSo,  if  one  juror  separates  himself  from  his  associates,  and  mingles  with  the  community  at 
large. 

By    BJBRRICIV,   Judge. 

IT  is  to  me  personally  a  subject  of  very  sincere  regret,  that  the 
sittings  of  this  Court  have  not  been  permitted  to  terminate 
without  being  marked  by  an  act  of  insubordination  to  the  laws, 
and  contempt  of  the  public  justice  on  the  part  of  those  who 
have  been  associated  with  me  in  the  discharge  of  the  duties  of 
this  tribunal. 

The  task  in  which  we  have  been  engaged  has  been  more  than 
usually  laborious,  and  I  have  had  much  reason  to  be  satisfied  in 
other  particulars  with  the  conduct  of  those  whose  malfeasance  in 
the  single  instance  under  consideration  has  occasioned  their 
arraignment  on  the  criminal  side  of  this  Court.  Under  the  influ- 
ence of  these  feelings,  it  would  have  been  infinitely  more  accep- 
table to  me  to  have  offered  to  every  juror  who  ha»  taken  part  in 
the  duties  of  the  term,  the  expression  of  my  individual  thanks  for 
his  good  conduct,  than  to  have  been  constrained  by  the  require- 
ments of  the  law,  to  announce  to  him  its  censure.  The  duties  of 
this  tribunal  are  however,  of  that  kind  which  do  not  always  afford 
pleasure  in  their  performance,  nay,  they  are  too  frequently  unat- 
tended by  any  one  gratifying  feeling,  except  that  which  arises 
from  the  consciousness  of  having  endeavoured  to  discharge  them 
with  fidelity.  The  offence  which  is  imputed  to  the  defendants  in 
attachment,  is  of  a  character  which  is  aggravated,  not  so  much  by 
the  moral  guilt  which  attends  its  commission  as  by  a  considera* 
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tion  of  the  injurious  consequences  to  which  k  must  ineviubly 
lead;  consequences  which  may  affect  the  dearest  rights  of  every 
individual  in  this  community,  because  calculated  to  Impair  the 
great,  perhaps  the  only  efficient  safe-guard  of  those  rights.     The 
defendants  are  arraigned  on  occasions  of  this  sort,  not  for  a  con- 
tempt   offered  to  the  individual  whom  the  Legislative  will  may 
hare  called  to  a  seat  on  this  bench,  nor  merely  for  want  of  proper 
respect  for  this  tribunal,  although  as  the  depository  of  an  import- 
ant  portion  of  the  constitutional  power,  it  has  many  claims  to  the 
respect  and  support  of  every  well  disposed  citizen.     The  offence 
imputed  to  them,  considered  with  reference  to  its  consequences 
is  of  a  much  more  aggravated  character.     It  is  a  contempt  of  the 
laws  which  regard  the  administration  of  the  public  jusUce ;  a  dis- 
regard  of  those  regulations  for  the  security  and  preservation  of 
individual  right  and  social  happiness,  which  have  been  consecrated 
by  the  wisdom  of  ages,  as  alone  calculated  for  the  attainment  of 
these  important  ends.     It  vrill  be  readily  understood  that  I  refer 
to  the  trial  by  Jury.     We  justly  boast  of  this  important  privilege. 
Under  its  protecting  aegis,  we  enjoy,  and  have  long  enjoyed,  all 
the  rights  and  privUeges  which  are  secured  to  us  by  our  free  and 
happy  constitution.     Destroy  it,  and  we  are  at  the  mercy  of  some 
individual  to  whom  its  powers  will  be  transfeired.     Impair  it, 
corrupt  its  exercise,  diminish  its  strength— and  though  we  may 
retain  the  forms  of  our  present  free  institutions,  their  efficiency  to 
the  preservation  of  social  happiness  is  a  phantom  which  will  live 
only  in  the  remembrance  of  those  who  have  witnessed  the  opera- 
tions of  the  system  in  ito  purity  and  vigor.     The  unlawful  indul- 
gence which  is  imputed  to  the  defendants  on  these  attachments, 
it  will  be  observed,  involves  in  it  a  communication  with  persons 
other    than  the  officers  of  this  Court,  after,  in  their  capacity  as 
jurors,  they  had  retired  to  decide  between  the  State  and  an  indi- 
vidual-    If  these  communications  may  be  permitted,  who  shall 
prescribe  and  limit  their  character  ?     Who  does  not  perceive  that 
they  may  be   employed  to  the  total  perversion  of   the  public 
Part  i.--G. 
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justice  ?  Again,  if  one  juror  dissatisfied  with  the  conduct  of  his 
associates  may  forcibly  separate  himself  from  them  and  mingle 
with  the  commimity,  is  it  not  obvious  that  there  is  an  end  of  the 
regular  administration  of  the  public  justice  ?  Such  are  my  views 
of  this  unfortunate  case  ;  I  should  deeply  deplore  its  occurrence 
and  the  duties  it  would  impose  upon  me,  if  upon  a  careful  examin- 
ation of  the  answers  and  acknowledgments  of  the  defendants,  I 
had  not  persuaded  myself  to  believe  that  their  transgression  was 
rather  ignorant  than  wilful,  and  consequently  in  a  matter  of  mere 
discretion,  that  the  requirements  of  the  law  might  be  satisfied 
without  resorting  to  all  the  severity  which  it  authorizes.  I  content 
m3r8elf,  therefore,  with  pronouncing  a  pro  forma  sentence,  merely 
because  I  hope  that  the  object  of  this  proceeding  may  in  this 
way  be  attained.  It  is  my  duty,  however,  to  distinguish  between 
the  case  of  James  H.  Walter  and  his  associates,  because  his  was 
a  positive  transgression,  which  could  only  have  been  palliated  by 
the  proof  of  a  fact  that  is  contradicted  by  all  the  evidence  before 
roe. 

It  is  ordered,  that  James  H.  Walter  do  pay  a  fine  of  ten  dollars, 
and  John  C.  Helvenston,  E.  Hughes,  junr.,  Peter  Schenk,  John 
Collins,  Elijur  H.  Lane,  Peter  Morin,  B.  N.  Douglass,  L.  Thomp- 
son, C.  Patterson,  D.  Stewart,  J.  Harrison,  each  a  fine  of  fiv^ 
dollars  and  the  costs  of  this  rule,  and  be  thereafter  discharged. 
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John  6.  Wendill  vs.  Joseph  Gkoroc. 

Assumpsit, 

A  party  to  a  negolUble  initniment  maj  testifj  f  &ctfl  which  do  not  prore  it  to  haro  bee*  oti- 
ginallj  Toid;  as  ptjiMat,  *& 

If  tb*  witiMM  caa  neither  gain  nor  looo  hy  tke  erent  6f  the  auit,  and  the  Terdict  ia  the  eaoei 
cannot  be  giren  ia  eridence  either  for  or  againet  him,  he  ia  competent  lo  taetif/.  All  other 
objectione  go  to  hie  credibility. 

By  BKRRIfilf y  Jvdfe. 

THE  present  action  was  founded  upon  a  bill  of  exchange  drawn 
by  defendant  upon  one  John  K.  Goodman,  in  faror  of  John  F. 
Oldershaw  &  Co.,  and  endorsed  by  them  and  by  Messrs.  Older- 
shaiTT  dcr  Phillips. 

The  defendant  offered  to  prore  that  after  the  matority  of  the 
bill,  the  plaintiff  had  receired  from  the  acceptor  a  pari  payment, 
and  extended  to  him  with  the  knowledge  and  assent  of  the  indor- 
aers,  time  for  the  payment  of  the  residue.  He  proposed  to  prore 
these  facts  by  the  testimony  of  John  H.  Oldershaw,  one  of  the 
indorsers,  which  was  objected  to  by  the  plaintiff,  and  the  proceed* 
ing  assumed  the  present  form  in  order  that  the  question  raised 
might  be  more  deliberately  considered.  The  objection  is  founded 
on  the  two  following  considerations :  1st  That  the  witness  is  an 
indorser  of  the  bill ;  2d,  That  he  is  interested.  The  first  objec- 
tion seeks  support  from  the  rule  laid  down  in  the  case  of  Walton 
and  Shelly,  (1  Term,  Rep.  296.)  Without  considering  *e  author- 
ity of  that  case  in  the  Courts  of  the  State  of  Georgia,  which  would 
necessarily  involre  a  comparison  of  it,  with  the  s«hsequent  case 
of  Jardaine  and  Lashbrooke,  (7  Term,  Rep.  597,)  and  render 
proper  an  examination  of  the  various  decisions  upon  the  point  tp 
which  those  cases  refer,  in  the  American  Courts  of  Justice,  it  suffi- 
ces to  say,  that  the  present  objection  does  not  fall  within  the  rule 
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as  originally  laid  down.  The  principle  there  decided  is,  that,  he 
who  has  signed  a  paper,  shall  not  be  permitted  to  give  evidence 
to  invalidate  if,  not  that  he  may  not  be  permitted  to  prove  facts 
which  have  occurred  after  he  has  signed  the  bill,  as  payment,  or 
those  circumstances  which  will  operate  as  a  constructive  release 
to  the  other  parties.  On  the  contrary  it  has  been  repeatedly  ruled 
that  a  party  to  a  negotiable  instrument  may  testify  to  facts,  which 
do  not  prove  it  originally  void,  as  payment,  &c.  The  first  objec- 
tion to  this  evidence  cannot  therefore  be  sustained.  I  am  equally 
clear,  that  the  second  must  also  be  overruled.  The  witness  can 
neither  gain  nor  lose  by  the  event  of  this  suit;  whatever  may  be 
its  result,  his  liability  will  remain  the  same,  nor  can  the  verdict 
in  this  case  ever  be  given  in  evidence  either  for  or  against  him. 
These  are  the  only  true  criteria  of  the  interest  which  excludes  a 
witness  from  testifying.  All  beyond  this  amounts  only  to  an 
interest  in  the  question,  a  mere  bias,  which  may  effect  the  credit, 
but  cannot  destroy  the  competency  of  a  witness.  But  the  witness 
in  this  case  has  not  even  an  interest  in  the  question.  The  testi- 
mony offered,  was,  that  the  arrangement  made  by  the  holder  with 
the  acceptor,  was  with  the  assent  of  the  indorsers,  of  whom  the 
witness  was  one.  He  is,  therefore,  by  such  assent  deprived  of  the 
benefit  of  the  constructive  release,  which  such  arrangement  may 
operate  in  favor  of  the  non-assenting  drawer,  and  consequently 
has  no  interest,  even,  in  the  question.  I  speak  hypothetically  of 
the  effect  of  this  arrangement  even  in  relation  to  the  drawei,  for 
whether  it  shall  operate  a  release  to  him  cannot  be  decided,  until 
the  whole  evidence  is  adduced,  but  as  the  evidence  to  this  par- 
ticular point  may  be  material,  as  that  which  would  have  gone  to 
prove  a  part  payment,  would  certainly  have  been  so,  and  as  it  has 
been  shewn  not  to  be  incompetent  on  the  ground  of  public  policy, 
or  of  the  individual  interest  of  the  witness,  it  ought  to  have  been 
admitted.     A  venire  facias  de  novo  must  therefore  be  awarded. 

For  the  plaintiff,  Geo.  Glen — defendant,  Morrison  6l  Nicoll. 
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Richardson  and  Bolton  vs.  Joshua  E.  White. 
Certiorari, 

J.  E.  W.,  one  of  the  mercantUe  firm,  of  J.  E.  W.  &  Co.  of  SftTannab— <whOM  oomintrcial  houM 
was  in  lirerpool,)  whilet  in  the  UUer  place,  drew  hie  indiridual  bill  in  faror  of  the  Plaiutida 
on  hie  houae  in  Savannah,  who  accepted  the  aame ;  but  aflerwarda  autTered  it  to  be  protested 
lor  noo-payment :  keldj  that  the  pajeea  of  said  bill  were  entitled  to  take  out  process  of 
attarhmw*,  against  the  individual  estate  of  the  non-resident  drawer,  at  drawer^  in  addiUoit 
to  the  remedy  by  action  against  the  firm  of  J.  E.  W.  dc  Co.  as  acceptors. 

The  payee  ot  indorsee  of  a  bill  of  azchange,  may  in  default  of  pay  mem,  sue  all  the  parlies  to 
it  at  the  same  time,  and  an  action  against  one,  will  not  debar  his  remedy  against  the  others. 

And  such  payee  or  indotsee  may  maintain  bis  action  against  the  drawer,  without  previoasly 
suing  the  acceptor. 

By  BERRIElf ,   Judge. 

THIS  case  comes  up  upon  exceptions  taken  in  the  Inferior  Court 
of  tbe  county  of  Chatham  under  the  provisions  of  the  judicial 
statute. 

The  transcript  of  the  record  discloses  the  following  facts.    The 
plaintifis  sued  out  in  the  Inferior  Court  process  under  the  attach- 
ment law,  against  the  defendant,  and  declared  against  him  as 
drawer  of  three  several  bills  of  exchange.     These  bills  appear  to 
have  been  drawn  under  the  following  circumstances,  viz. :     The 
defendant  is  one  of  the  mercantile  house  of  Joshua  E.  White  &    * 
Co.  of  Savannah  ;  whose  commercial  house  is  in  Liverpool.    The 
defendant  being  in  Liverpool  drew  the  bills  in  question  upon  his 
house  in  Savannah,  in  favor  of  the  plaintiffs,  and  they  credited 
the  account  of  Joshua  E.  White  &.  Co.  with  the  amount  of  such 
bills,  deducting  the  discount  which  had  been  agreed  upon.     The 
bills  were  presented  for  acceptance,  and  accepted  ;  then  presented 
for  payment,  and  protested   for  non-payment.     A.n  action  was 
then  commenced  against  defendant,  as  drawer  of  these  bill***  and 
he  being  absent  from  the  State,  it  was  commenced  by  process  of 
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attachment,  which  was  of  course  levied  upon  the  private  property 
of  the  defendant.  He  appeared,  pleaded  to  the  attachment,  and 
moved  for  its  dismissal,  which  was  ordered  accordingly.  To  the 
decision  of  this  motion,  the  plaintiff  excepted,  and  thus  the  case 
comes  up  for  revision  before  the  Superior  Court.  This  decision 
was  founded  on  the  following  grounds :  1^^  That  the  parties  who 
ought  to  have  been  defendants,  viz  :  Joshua  E.  White  &.  Co.  were 
present  and  represented  by  Steele  White,  one  of  the  said  firm, 
upon  whom  process  could  have  been  served  :  2d,  Because  by  the 
acceptance  of  the  bills  declared  on,  J.  E.  White  <k  Co.  the  accep- 
tors, ought  to  have  been  sued,  not  J.  E.  White  by  process  of 
attachment.  I  am  entirely  at  a  loss  to  discover  in  the  statement 
that  has  been  made,  any  thing  that  will  authorize  the  decision 
which  has  been  pronounced.  The  grounds  taken  by  the  defend- 
ant's counsel  assert  the  proposition,  that  the  drawer  of  a  bill  of 
exchange  is  not  liable  to  suit  until  the  acceptor  has  been  previ- 
ously sued,  a  proposition  which  is  contradicted  by  every  elemen- 
tary writer,  by  every  adjudged  case  upon  the  point,  and  by  the 
very  nature  of  the  transaction  between  the  parties.  According 
to  the  authorities  upon  this  subject,  the  payee  of  a  bi^  of  ex- 
change, may  in  a  default  of  payment,  sue  the  acceptor  and  drawer, 
and  in  addition  to  this,  an  indorser  may  sue  all  prior  indorsers. 
The  same  authorities  teach  us  that  whenever  the  holder  of  a  bill 
has  a  remedy  against  several  parties  to  it,  he  may  commence  and 
proceed  in  several  actions  against  each  of  these  parties,  at  the 
same  time,  and  an  action  against  one  will  not  preclude  any  other 
remedy  against  the  others.  The  plaintiffs  in  this  case  were  there- 
fore, authorized  to  proceed  against  the  drawer  or  acceptors  or 
both.  They  were  entitled  to  sue  the  defendant  as  drawer,  and  to 
proceed  against  his  mercantile  house  as  acceptors,  and  against 
either  or  both,  by  the  ordinary  process  of  law,  or  the  extraordin- 
ary processes  of  attachment,  according  to  the  fact  of  the  presence 
or  absence  of  the  party  or  parties  defendant,  or  defendants  in 
either  case.     There  is  no  doubt  that  a  judgment  against  this  de- 
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fendant  would  have  bound  his  prirate  property,  and  that  a  judg- 
ment against  the  acceptors  would  have  bound  the  property  of  the 
concern.  To  both  these  remedies  the  plaintiffs  are  unquestion- 
ably entitled,  and  the  nature  of  the  transaction,  I  think,  serves  to 
shoAV  that  they  were  in  the  contemplation  of  the  parties  at  the 
time  it  was  entered  into.  At  any  rate  the  law  is  most  clearly 
ipvith  the  plaintiffs. 

The  judgment  of  their  Honors  the  justices  of  the  Inferior 
Court  must  therefore  be  reversed,  the  attachment  of  the  plaintiffs 
must  be  re-instated  on  the  docket  of  that  Court,  and  a  procedendo 
awarded.    All  which  is  ordered  accordingly — Judgment  reversed. 
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THOmAS  U.  p.  CHARI.T01V, 

Appoimtsd  JoooBf  Fbbsuabt,  1821. 


G.  F.  AND  O.  Palmes  vs.  William  Stcphens — F.  Densler 

vs.  Same. 

Executions  on  Judgments  in  the  Mayor^s  Court. 

Joshua  E.  Wkite  6l  Co.  vs.  William  Stephens. 

Execution  on  Judgment  in  the  Superior  Court. 

Funeral  expenses,  regulated  by  the  oircumatances  of  the  deceased,  and  the  usaga  of  the  coun- 
try, constitute  a  lien  or  debt  on  the  esute  of  the  deceased,  superior  to  all  othar  claims. 

By  CHARI.T01V,  Jadge. 

THE  Sheriff  of  Chatham  county  having  collected  the  sum  of 
four  hundred  and  fifty  dollars  under  an  execution  issued  from 
the  Superior  Court  against  the  estate  of  the  defendant,  and  that 
amount  remaining  in  his  hands,  a  notice  was  served  by  the 
attorney  for  the  plaintiffs  in  executions  issued  from  the  Mayor's 
Court,  requiring  him  to  retain  in  his  hands,  the  amount  so  col- 
lected, subject  to  the  said  executions ;  and  he  has  also  been 
notified  by  the  administrator  of  the  defendant,  not  to  pay  over 
the  amount  to  the  said  plaintifis  in  execution — ^because  there 
being  no  assets  in  the  hands  of  the  administrator,  the  funeral, 
and  other  expenses  of  the  intestate  in  his  last  sickness,  raise  a 
lien  on  the  funds  so  collected  by  the  Sheriff,  which,  by  the  law 
of  the  State,  has  a  preference  and  a  priority  of  payment  to  all 
other  liens  and  demands.  The  case  thus  stated  and  agreed  to, 
by  the  attorneys  on  both  sides  is  submitted  to  the  decision  of 
the  Court. 

The  order,  in  which  debts  due  by  any  testator  or  intestate,  as 
directed  by  our  statute,  shall  be  paid  by  executors  or  administra- 
tors is  as  follows : 


Digitized  by 


Google 


MARCH,  182L  57 

(FkluMs,  ft.  al.  n.  aup^nm.] 

1st,  Funeral  attd  other  expenses  of  the  last  sieknen:   lUy. 
Charges  of  probate  and  wiU,  or  of  the  letters  of  administratian : 
3Iy.  Debts  due  to  the  public :  4/y.  Judgments,  mortgages  and  exe- 
cutions, the  eldest  fint :  5/y.  Rents :  Hfy.  Bonds  or  other  obliga* 
tions :  7ly.  Debts  due  on  open  tccomits,  '*  but  (says  the  Act)  no 
preference  shall  be  given  to  creditors  in  equal  degree,  when  there 
is  a  deficiency  of  assets,  except  in  the  cases  of  judgm^iits,  mort- 
gages, that  shall  be  recorded,  from  the  time  of  recording,  and 
executions  lodged  in  the  Sheriff's  office — the  eldest  of  which  shall 
be  first  paid  ;  or  in  those  cases  where  the  creditor  may  hare  a  lien 
on  any  part  of  the  estate."     (Marb«  and  CrawPs  Dig.  p.  223.) 
This  classification  is  sufficiently  unambiguous  to  supersede  many 
illustrations  from  English  jurisprudeace.     In  the  most  important 
respects  however,  the  two  systems  agree,  and  in  this  particularly: 
**  that  funeral,  and  testamentary  charges  are  to  be  first  paid,"  Off: 
of  executors  137.  2.  Bl«  Com*  5U« 

The  Lex  domicilii^  our  own  act,  gives  a  priority  to  these 
expenses,  over  all  other  liens :— even  those  of  that  specific  char- 
acter, which  in  the  language,  and  according  to  the  definition  of 
Lord  Ellenhorough^  *'  import  an  authority  either  to  possess  or 
retain" — S(arAric*s  Repts.  p.  144.  These  specific  liens  are  placed 
upon  an  equality  with  judgmsiits  and  executions,  and  mortgages, 
where  there  appears  a  sufficiency  of  assets ;  and  a  preference  is 
only  g^ven  them  on  a  deficiency  of  assets.  The  contest  can  only 
exist  in  that  case  between  judgments,  mortgages  first  recorded, 
and  the  eldest  executions  lodged  in  the  Sherifi^s  office.  Funeral 
and  expenses  of  last  sickness,  and  charges  of  probate  and  will, 
and  letters  of  administration,  still  under  all  embarrassment  of  the 
testator  or  intestate's  estate,  retain  their  pkce  at  the  head  of  the 
order,  in  which  the  law  of  Georgia  directs  the  debts  to  be  paid. 
It  is  a  lien  paramount  to,  and  rides  over  all  others ;  and  an  equal 
energy  and  priority  is  given  ity  by  the  English  law.  "  An  execu- 
tor may  lay  out  so  much  of  the  testator's  assets  as  are  necessary 

Part  i.— H. 
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for  defraying  his  funeral  expenses,  before  he  has  paid  any  of  his 
debto  and  legracies."  (2  Bac.  Ah.  436,  cites  Rol  Abr.  926,  *'  and 
herein,  (continues  the  same  authority,)  the  executor  is  to  be  care- 
ful that  the  expenses  be  moderate,  and  not  exceeding  the  degree 
and  circumstances  of  the  deceased ;  otherwise  he  may  be  guilty 
of  a  devastativit."     (Ibid,  cites  Off.  oi  Execut.  129.) 

According  to  British  adjudications  (for  in  the  absence  of  our 
own,  they  must  be  permitted  to  hare  their  due  weight  of  author- 
ity,) the  degree  or  rank  of  the  deceased  is  not  to  be  considered 
the  insulated  fact  directory  of  the  amount  of  funeral  expenses  and 
those  of  his  last  sickness.  The  kw  which  feels  only  for  justice, 
and  the  claims  of  creditors — looks  with  perfect  apathy,  upon  the 
domestic  liberality  which  honors  the  respected  and  lamented  dead 
with  obsequies,  dictated  by  affection,  and  due  to  departed  goodness 
and  virtue.  The  expensiveness  of  these  obsequies  must  also,  and 
principally  be  regulated  by  the  circmnstaoces  of  the  deceased. 
It  has  therefore  been  decided  that  not  more  than  forty  shillings 
would  be  allowed  for  the  burial  of  one  dying  insolvent.  (3  Ath. 
249,)  and  in  an  old  authority  it  is  stated  as  die  decision  of  Ch.  J. 
HolU  that  **  10  pounds  is  enough  for  the  funeral  of  one  in  debt." 
(Comb.  342,  referred  to  in  6  Boc.  Abr.  436.)  In  another  case  the 
expenses  of  pall  and  ornaments  have  been  rejected,  and  only 
those  allowed  for  die  '*  coffin,  ringing  of  the  bell,  parson,  clerk 
and  bearers  fees."     (SaXk.  296.  p.  3.) 

In  the  case  before  me  the  administrator  represents,  that  save 
this  fund  in  the  hands  of  the  Sheriff,  there  are  no  assets  at  his 
disposal  to  meet  the  funeral  and  expenses  of  last  sickness. 
Without,  therefore,  adverting  to  the  rank  and  character  which 
the  deceased  sustained  in  society,  these  expenses  must  be  regula- 
ted by  the  circumstances  of  the  deceased,  connected  with  the 
usage  of  the  country,  even  when  insolvency  has  been  established. 
All  accounts  in  relation  to  the  estate  must  pass  through  the  exam- 
ination and  receive  the  sanction  of  the  Court  of  Ordinary ;  and 
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this  account  for  funeral  expenses,  6Le.  is  not  ezempied  from  the 
scrutiny  of  that  tribuna].  With  the  law  before  it,  and  the  amount 
whicli  custom  has  allowed  in  analogous  cases,  that  Court  must 
direct  me  as  to  the  ulterior  order  I  may  give  on  the  Sheriff  of  this 
county.  I  can  only  now  decide,  that  these  expenses  constitute  a 
lien  ^wbich  supersedes  all  others,  and  that  wh^  ascertained,  is 
the  first  debt  due,  and  to  be  paid  out  of  the  assets  of  the  intestate. 

It  is  therefore  ordered  and  adjudged,  that  the  Bfaeriff  retain  in 
his  hands  the  moneys  collected  as  aforesaid,  %o  abide  the  further 
order  of  this  Court  upon  the  account  which  may  be  submitted  to, 
and  passed  by  the  Court  of  Ordinary  of  Chatham  County. 

Habersham  6l  DXton,  for  plaintifit  in  execution — Stkfhbns, 

administrator  in  pro.  per. 
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William  Rabun,  Governor,  for  the  use  of  Taylor,  Tax 

Collector,  vs.  Fowler  and  others. 

Debt. 

Where  an  actioo  ia  brought  on  the  official  bond  of  a  Sheriff*  in  the  name  of  the  GoTemor  of 
Georgia,  in  being,  who  ia  individually  designated,  and  such  Ooremor  dies  pending  the  action, 
it  ia  not  neceeaary  to  amend  the  auit,  by  the  aubstitution  of  the  name  of  his  successor. 

Can  such  bond  be  put  in  auit,  without  the  previous  order  of  the  Judge  of  the  Superior  Court— 
Qu^tre, 

By  CHARIiTOIf,  Judge. 

THE  facts  and  circumstances  of  this  case,  are  substantially  these : 

Fowler^  the  defendant,  being  elected  Sheriff  of  Mcintosh  county, 
executed  a  bond  with  sureties,  (before  the  Justices  of  the  Inferior 
Court  of  that  county,  which  bond  in  its  original  shape  appears  on 
the  minutes  of  that  Court,  or  some  other  book  in  which  its  pro- 
ceedings and  acts  are  recorded,)  to  Peter  Early^  then  Governor 
of  the  State  of  Georgia,  for  the  faithful  performance  of  official 
duty,  and  in  such  terms,  as  will  appear  by  a  reference  to  the  said 

bond.    Whibt  discharging  the  duties  of  Sheriff, Taylor,  the 

plaintiff,  who  sues  under  the  protection  of  the  then  Governor  of 
this  State,  delivered  to  the  Sheriff  sundry  tax  executions  to  a  con- 
siderable amount,  taking  his  receipt  therefor.  The  Sheriff,  Fow* 
ler,  failing  to  collect  the  sums  specified  in  the  executions,  or  hav- 
ing collected,  to  pay  them  over,  this  action  was  instituted  against 
him  and  his  sureties  on  his  official  bond,  executed  and  recorded 
before  mentioned.  On  the  demise  of  Peter  Early  and  the  sub- 
sequent accession  to  the  Government  Department,  of  WiUiavi 
Rahun<,  the  action  was  brought  in  his  name  as  <«  Governor  of 
Georgia." 

A  verdict  at  this  term  was  rendered  for  the  plaintiff,  for  the  fiiU 
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amount  of  the  Sheriff's  receipt  to  the  Tax  Collector,  with  leare 
given  to  the  defendant's  counsel,  to  move  to  set  it  aside  and  enter 
a  nonsuit. 

Davies  and  Berrien  now  support  the  motion  upon  these 
grounds :  1st.  That  the  demise  of  William  Rdbun^  since  the 
institution  of  the  action,  rendered  it  necessary  to  substitute  by 
proper  process  the  name  and  style  of  the  Governor  of  Geoigia,  in 
office  after  such  demise,  and  in  office  at  the  trial  of  the  cause :  ^y. 
That  without  this  substitution,  the  action  must  abate,  the  physi- 
cal character  and  legal  style  of  the  Executive  Department,  as  a 
sole  corporation,  or  analogous  to  it,  not  being  otherwise  pre- 
served, and  the  style  known  to  the  constitution  and  the  law,  most 
be  preserved  in  suits,  where  it  is  necessary  to  be  used. 

It  was  urged  a»  illustrative  of  the  objections  thus  assumed,  that 
in  the  nature  of  things  tiiere  could  be  no  material  difference  in  a 
suit  of  this  character,  and  one  between  individuals,  A.  and  B. ; 
and  that  official  actions  or  suits,  brought  in  the  name  of  a  public 
functionary,  were  subject  and  liable  to  similar  principles,  incidents 
and  mutations.  On  the  death  of  a  plaintiff,  a  new  party  must  be 
made,  for  the  purpose  of  maintaining  consistency  in  the  record. 
It  is  equally  proper  and  important,  in  the  present  case ;  for  if  the 
judgment  is  sufficient  to  be  entered  up,  and  execution  issued,  in 
the  name  of  William  Rabun — his  physical  and  official  demise 
being  a  fact  of  notoriety,  and  which  this  Court  is  bound  to  notice 
ex  officio^  an  absurd  and  incongruous  variation  would  present 
itself  between  the  declaration,  the  verdict,  judgment,  and  execu- 
tion, falsifying  the  whole  record,  particularly  in  the  execution, 
which  could  not  issue,  in  the  name  of  William  Rabun. 

Wayne  and  Pelot  of  counsel  for  the  plaintiff  contended,  that 
«*  William  Rabun^^  might  be  rejected  as  surplusage,  and  then 
the  words  ••  Governor  of  Georgia,''  which  immediately  follow, 
complied  with  all  tiie  requisites  urged  as  necessary,  on  the  other 
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aide.  The  action  might  then  proceed  to  its  consummation,  very 
legally  and  properly,  in  the  style  of  the  moral  personage,  oi  cor- 
poration, lending  its  aid,  as  in  this  instance,  to  a  public  officer. 
It  was  also  added,  that  it  was  always  usual  to  take  official  bonds 
in  the  name  of  the  then  acting  and  existing  Governor,  and  not 
required  afterwards,  upon  his  natural  and  political  demise,  to 
amend  the  writ,  according  to  the  matter  of  fact,  at  the  period  of 
issue  and  trial.  By  one  of  the  counsel  it  was  further  urged,  that 
the  Executive  Department  as  a  sole  corporation  was  immortal — 
something  like  the  perpetuity  given  to  the  British  King,  and 
therefore  there  was  no  rational  necessity  for  the  mutations  allud- 
ed to  in  the  argument  of  the  counsel  for  the  defendants.  At  all 
events,  the  objection  of  defendant's  counsel,  had  no  connexion 
with  the  real  merits  and  substantial  justice  of  the  case. 

Upon  the  points  involved  in  this  case,  I  have  no  local  adjudica- 
tions to  direct  me,  at  least  they  have  not  been  communicated.  I 
must,  therefore,  decide  this  motion,  upon  such  lights  as  a  refer- 
ence to  OUT  statutes,  and  the  arguments  of  counsel  have  afforded 
me. 

The  objections  in  support  of  the  motion,  may  be  jointly  con- 
sidered ;  for,  if  the  name  of  the  Governor  in  being  is  a  necessary 
and  component  part  of  the  legal  style,  to  be  used  in  an  action  of 
this  nature,  the  motion  must  be  sustained — there  appearing  then 
a  radical,  incurable  variation,  between  the  writ  and  the  bond  sued ; 
and  besides,  all  the  consequences  would  follow,  in  relation  to  the 
subsequent  record,  as  mentioned  by  the  defendant's  counsel. 

I  shall  refer  first  to  our  constitution  and  statutes,  which  have  a 
direct  bearing  on  the  points  made,  and  21y,  apply  the  doctrines 
and  principles  of  cases,  as  I  find  them  in  English  authorities. 

1st.  The  11th  Sect,  of  the  Constitution  of  Georgia,  Art.  III. 
directs,  that  '*  Sheriffs  shall  be  appointed  in  such  manner  as  the 
General  Assembly  may  by  law  direct,"  and  designates  the  tenure 
of  office. 
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The  Act  of  the  General  Assembly  appoints  Sherifh  through  an 
dectioa  of  the  people.     The  Judiciary  Act  of  1799,  tit.  Sheriff, 
Sect.  46,  declares,  *^  that  before  any  Sherif  shall  enter  upon  the 
duty  of  his  appointment  and  being  commissioned  by  the  Gover- 
nor, he  shall  be  bound  for  the  faithful  performance  of  hU  duty  by 
himself  and  his  deputies,  before  any  of  the  said  judges,  (meaning 
by  said  judges  as  explained  by  Act.  May  11, 1803,  Clayton's  Dig, 
112,   **  every  Judge  of  the  Superior  or  a  majority  of  the  justices 
of  the  Inferior  Courts*')  to  the  Goremor  of  the  State  for  the  time 
being,   and  to  his  successors  in  office  jointly  and  severally,  with 
two  good  and  sufficient  securities,  inhabitants  and  freeholders  of 
the  county,  to  be  approved  of  by  the  justices  of  the  Inferior  Court 
or  any  three  of  them,  in  the  sum  of  20,000  dollars.'*     There  is 
here  no  ambiguity.     The  bond  must  be  taken  in  the  name  of  the 
Governor  then  in  being,  and  is  transmitted  to  his  successors,  for 
the  benefit  of  all  persons  aggrieved  by  the  misfeasances  of  the 
Sheri£^ 

There  may  be  some  analogy,  between  the  King's  prerogative 
of  immortality,  and  that  existence  given  to  the  Executive  Depart- 
ment, by  the  will  of  the  people,  as  promulgated  in  the  Constitu- 
tion. The  Governor  cannot  die,  so  long  as  we  retain  the  Execu- 
tive, as  a  co-equal,  and  co-ordinate  department  of  the  government, 
within  the  limits  prescribed  by  the  Constitution.  I  am  not  dis- 
posed, however,  to  consider  the  Executive  Department,  as  a  <<  sole 
corporation"  in  the  sense  and  with  all  the  incidents  and  attributes 
given  to  that  class  of  corporations,  by  the  English  law.  Except 
the  King^  who  derives  his  station  and  powers  from  any  other 
source  perhaps  than  that  of  the  governed,  all  other  corporations 
sole  or  aggregate,  (generally  speaking)  are  created  by  him.  In 
the  acceptation  of  British  jurisprudence,  the  King  is  a  sole  cor- 
poration, by  virtue  of  hereditary  descent,  or  title  to  the  throne. 
That  title  is  derived  from  his  race,  and  dynasty,  and  with  the  pre- 
rogatives which  encompass  him,  render  him  something  more  than 
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a  co-equal  branch  of  the  monarchy.     His  impeccability  and  other 
attributes,  place  him  according  to  my  view  of  the  English  govern- 
ment, above  the  level  of  parliament,  clothed  even  as  it  is  said  to 
be,  with  its  boasted  omnipotence.     It  is  different  with  our  Execu- 
tive Department.     It  was  called  into  existence  by  the  voice  gf  the 
sovereign  people,  with  powers  so  limited  and  clearly  defined  as 
not  to  be  misunderstood,  powers,  which  may  be  restricted  or 
enlarged  by  constitutional  amendments — powers,  which  may  be 
annihilated,  and  the  Department  with  them,  without  subverting 
republican  institutions.    These  revolutions,  fluctuations  and  vicis- 
situdes, to  which  the  Executive  Department  may  be  subjected, 
without  totally  disorganizing  the  nature,  genius  and  principle  of 
our  system  of  liberty,  show  that  a  department  thus  created,  is 
essentially  variant  from  that  theoretical  or  practical  corporation, 
denominated  "soZe"  by  British  jurisprudence.     It  would  be  pos- 
sible for  us  to  breathe  freely  in  our  political  atmosphere,  without 
it;  but  diminish  the  established  and  antiquated  prerogatives  of 
Majesty,  or  render  them  subservient  to  the  purposes   of  mere 
pageantry,  and  you  tumble  into  ruins  the  whole  British  monarchi- 
cal fabric.     Really,  or  technically,  I  cannot  therefore  attach  the 
idea  of  a  "sole  corporation,"  to  the  Executive  functions.     The 
only  analogy  between  that  department,  and  the  Kingly  authority 
is,  that  neither  expires  by  the  natural  dissolution  of  the  person 
filling  the  one,  and  exercising  the  other.     The  question  then 
recurs,  whether  the  death  or  demise  of  the  person,  discontinues 
suits,  or  renders  necessary  some  process  for  their  recommence- 
ment, or  continuation,  under  the  British  or  our  system  of  laws. 
The  common  law,  did  require  a  re-commencement  of  actions  in 
the  King's  Courts  upon  the  death  of  the  King.     To'that  extent 
were  blended  his  physical  and  political  existence.     But  the  incon- 
veniences resulting  from  this  construction  of  the  legal  efiTects  of 
the  King's  demise,  produced  the  statutes  of  Ed.  vi.  c.  7,  T  and 
8  vo.,  3.  cap.  27,  sec.  21.  and  1.  Ann  st.  1.  cap.  8.  sect  5th. 


Digitized  by 


Google 


APRIL  TERM,    1821.  65 

[Itoban,  Goreroor,  for  we,  4te.  y9.  Fowler,  et  iL] 

If  tki6  case  should  again  present  itself,  under  any  other  aspect, 
these  statutes  will  occupy  my  particular  attention.  It  is  sufficient 
on  this  occasion  to  observe,  that  by  these  statutes  the  death  of  the 
King  would  not  give  birth  to  the  effects  as  have  been  attempted 
to  be  applied  to  the  demise  of  William  Rabun,  Our  law  directs 
that  the  bond  shall  be  given,  (or  which  is  the  same  thing)  that  the 
Sheriff  ''  shall  be  bound  for  the  faithful  performance  of  his  duty 
to  the  Governor  for  the  time  being,  and  to  his  successors  in 
office.'*  It  was  then  necessary,  that  the  bond  should  be  taken  in 
the  name  of  Peter  Early,  the  ••  Governor  in  being,"  and  his  suc- 
cessors in  office.  The  insertion  of  the  name  of  the  **  Governor 
in  being,'*  can  be  considered,  as  directed  for  no  other  purpose 
than  the  ascertainment  of  an  epoch  from  which  the  Sheriff  dates 
the  official  investiture.  The  adjunct  **  Governor  of  Georgia" 
separates  the  natural,  and  moral  personage,  and  complies  with 
both  the  Legislative  and  Constitutional  requisitions,  for,  the  judi- 
cial act,  only  requires  that  the  Sheriff  should  be  bound  to  the 
«*  Governor  in  being,  and  his  successors  in  office/'  and  the  Con- 
stitution requires,  no  other  style  than  "  Governor."  Upon  this 
ground,  therefore,  the  name  of  William  Rabun  may  be  either 
rejected  as  surplusage,  or  more  correctly  retained  as  a  mere  des- 
ignation of  the  "  Governor  in  being,"  transmitting  to  any  suc- 
cessor, the  character  of  plaintiff  as  Governor  of  the  State  of 
Georgia.  With  these  impressions,  my  opinion  is,  that  this  case 
may  advance  to  judgment,  and  execution,  without  amendment  of 
the  writ,  and  substitution  by  any  species  of  order,  or  process,  of 
the  name  of  the  now  Governor  in  being. 

This  case  involves  other  points,  I  feel  it  my  duty  to  dispose  of, 
because  they  were  deemed  important  by  counsel.  It  was  objected 
that  there  could  be  no  nonsuit  in  this  case,  because  there  was  not 
that  discrepance  between  the  declaration  and  the  evidence,  which 
would  warrant  it.  Prima  facie,  there  certainly  appeared  a  suf- 
ficient variance  between  the  allegata  and  probata  to  justify  my 

Part  i.— I. 
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allowance  of  the  rule  to  shew  cause,  and  I  readily  availed  myself 
of  it,  for  the  purpose  of  giving  that  deliberate  opinion,  which 
could  not  be  expected  in  a  nisi  prius  adjudication — for,  almost 
every  decision  of  the  Court,  must  partake  of  that  character,  amid 
the  hurried  business  of  the  circuit.  I  will  never  compel  a  plain- 
tiff to  suffer  a  nonsuit,  who  has  offered  proofs  in  support  of  his 
action.  If  he  answers  upon  being  called,  I  agree  with  the  Court, 
in  the  case  o£  Irving  vs.  TaggarU  1st  Sergt.  and  Rawl.  Reports 
360 — that  the  Clerk  is  not  authorized  to  record  a  nonappearance, 
nor  can  the  plaintiff  be  considered  in  contempt.  He  may  insist 
on  the  verdict.  This  American  decision  is  supported  by  English 
authorities.  Pochin  vs.  Powleyy  1  Blk.  Rep.  670,  3  Term  Rep. 
275,  1  Term  Rep.  176,  (see  also  the  allusion  to  Judge  Buller^s 
opinion  by  Tilghman,  C.  J.  in  the  above  case  of  Irving  vs.  Tag- 
gart,  and  by  another  American  case  cited  by  Yates  J.  Girrard 
vs.  Gettigy  2  Binn.  234,  in  the  same  case  of  Irving  vs.  Tag  gart,) 

In  the  present  case,  a  verdict  was  rendered  for  the  plaintiff,  and 
the  rule  to  shew  cause,  why  it  should  not  be  set  aside,  and  a  non- 
suit  entered,  acquiesced  in  by  counsel,  as  the  best  arrangement 
for  a  deliberate  decision  upon  its  important  principles.  This  case 
was  also  assimilated  to  an  information  qui  tarn — William  Rabun, 
the  then  Governor  in  being,  suing  for  the  satisfaction  of  Taylor, 
the  Tax  Collector. 

The  rule  is  that  the  **  King  cannot  be  nonsuit  in  any  action  or 
information,  in  which  he  is  sole  plaintiff  J**  "  But  it  seems  (con- 
tinues the  same  authority)  that  any  informer  qui  tarn,  or  plaintiff, 
in  a  popular  action,  may  be  nonsuit,  and  thereby  wholly  deter- 
mine the  suit,  as  well  in  respect  of  the  King,  as  himself — Abr. 
Bac,  p.  202,  203,  and  the  cases  or  authorities  there  cited. 

The  plaintiff  in  this  case  does  not  resemble  a  relator,  prosecu- 
ting as  he  does,  for  indemnity  under  the  wings  and  auspices  of  the 
Grovemor.     Still  the  analogy  of  principle  would  hold  me  out  in 
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directing  (if  a  verdict  is  not  insisted  upon)  a  nonsuit  against  him ; 
because,  the  suit  is  for  his  benefit — (the  individual  plaintif*) — and 
destroys  the  idea  of  that  ubiquity,  or  always  presence  of  the  Exe- 
cutive, presumed  on  the  demand  of  a  public  right,  in  its  capacity, 
as  sole  plaintifif.    And  this  analogy  would  further  warrant  a  non- 
suit a^inst  the  plaintiff  in  this  cause,  did  not  the  judicial  and  stat- 
utatory  regulation,  prescribing  the  manner  in  which  the  Sheriff's 
official  bond  should  be  taken,  render  unnecessary  the  insertion  of 
the  name  of  every  new  Governor,  brought  into  office,  by  death, 
resignation  or  election,  from  the  commencement,  to  the  period  of 
trial,  to  consumation  of  the  suit.    But  for  ^s  rc^rulation,  and  the 
reasons  before  assigned,  that  form  of  proceeding  would  be  requi- 
red.    The  Governor  of  Georgia,  though  not,  as  before  observed, 
strictly  or  technically,  a  sole  corporation^  yet  in  the  absence  of 
such  regulation  by  statute,  in  relaUon  to  suits,  would  be  consid- 
ered quasi  a  sole  corporation,  and  the  death  of  the  individual  fill- 
ing and  representing  that  corporation  has  been  ruled;  **a  good 
plea  in  abatement,  for  a  new  successor  comes  in  his  place,  that 
was  not  party  to  the  former  writ" — The  result  would  be  the  same, 
upon  the  death  of  an  individual  of  an  aggregate  corporation  (invis- 
ible as  it  is)  whose  christian  and  simame  have  been  used  in  the 
writ,  and  therefore,  none  of  the  individuals  composing  the  aggre- 
gate corporation  are  thus  designated  in  suits.     The  proper  and 
safest  course  is  to  sue  in  the  style  given  by  the  charter  to  the 
aggregate  corporation,  (2  Inst.  666,  Skin.  2  pi.  2,  cited  in  1  Bac. 
Air.  603,  title  corporation,) 

In  this  view,  without  a  reference  to  the  Judicial  Act  of  1799, 
the  objection  of  the  defendant's  counsel  assailed  me  with  great 
force,  and  occasioned  the  hesitancy,  which  has  furnished  leisure 
for  this  investigation. 

Another  difficulty  not  suggested  by  counsel  pressed  itself  upon 
my  mind,  and  of  which  I  must  confess  it  is  not  divested.    I  mean 
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the  order  of  the  Judge  of  the  Superior  Court  to  put  this  bond  in 
suit,  for  the  satisfaction  of  the  public,  or  persons  aggrieved  by 
the  misconduct  of  the  Sheriff.     Without  such  order  can  a  suit  of 
this  nature  be  instituted  ?     Did  not  the  Legislature  intend,  that 
the  expediency  of  it,  should  rest  upon  the  exercise  of  a  sound 
discretion  of  the  Judge — he  being  satisfied  as  a  pre-requisite,  that 
the  public  or  a  citizen,  had  been  aggrieved  by  the  misconduct  of 
the  Sheriff?     The  propriety,  if  not  the  necessity  of  this  order 
must  appear  extremely  obvious,  ibr  the  purpose  of  designating 
the  aggrieved  party.     If  I  mistake  not,  it  is  the  duty  of  the 
Sheriff,  to  receive  from  the  tax  collectors,  '*  all  executions  which 
may  be  tendered  to  him,'*  and  to  make  returns  of  his  proceedings 
and  levies  within  specified  periods,  according  as  these  levies  may 
affect  personal  or  real  estate.     If  such  is  his  duty,  does  the  Tax 
Collector  become  responsible  for  the  Sheriff's  delinquency,  when 
he  merely  complies  with  the  law  in  tendering  or  delivering  to  him 
the  tax  executions?     Under  such  circumstances  can  the  State 
look  exclusively  to  the  Tax  Collector  for  the  defalcation,  leaving 
him  to  seek  indemnity,  and  to  obtain  it  as  well  as  he  can  (under 
Executive  patronage,)   against  the   Sheriff  and  his   securities? 
These  questions  might  have  presented  themselves  to  the  mind  of 
the  Judge  on  the  applicationfor  the  order  to  put  the  official  botid 
in  suit :  and  is  it  not  possible,  that  the  Judge  considering  the 
Sheriff  exclusively  responsible  might  also  have  ordered  this  suit 
in  the  name  of  his  Excellency  for  the  satisfaction  of  the  public  T 
This  order  was  not  exhibited  to  me,  and  the  cause  must  of  course 
progress  under  the  expression  of  these  doubts,  and  these  embar- 
rassments.    The  objection,  however,  has  not  been  made  by  coun- 
sel, but  I  feel  it  a  duty,  as  a  requisite  of  law  to  state  it  now,  as  it 
may  probably  have  some  hearing  upon  an  ulterior  discussion. 

It  is  ordered,  that  this  motion  to  set  aside  the  verdict,  with 
leave  to  enter  a  nonsuit,  be,  and  is  hereby  over  ruled,  and  that 
the  defendants,  nunc  pro  tunc,  have  leave  to  appeal  within  fifteen 
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days  from  this  date :  or,  to  move  within  that  time,  to  set  aside 
the  verdict,  giving  three  days  notice  to  the  opposite  counsel,  upon 
such  other  legal  and  sufficient  grounds  as  may  be  sustained  by  the 
Court  And  it  is  further  ordered^  that  execution  be  stayed  for 
that  period. 

Datiss  AMD  Berrien  foi  the  motion — ^Watns  and  Peiot 
Against  it* 
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PsTKR  F.  Winn  vs.  Jesse  Ham,  and  Morgan  Mara. 

The  equitable  powers  of  the  Superior  Courts  of  Georgia  in  supvessing  frauds,  will  be  exercised 
in  aid  of  a  mortgagor,  eeeking  to  be  relieved  from  a  uiurioua  contract,  notwiilistandiDf  that 
the  judiciary  actjjwints  out  a  method  by  which  he  may,  at  common  law,  dbpute  the  sum  due. 

On  the  application  ibr  an  injunction,  a  Chancellor  may  go  into  the  consideration  of  the  merita* 
as  disclosed  in  the  bill,  and  which  are  instrinsic  ancl  dependent  upon  its  express  allegation! 
and  charges. 

Tliough  a  bond  and  mortgage  hare  been  assigned,  if  the  bill  alleges  that  such  assignment  was 
colorable,  and  that  the  assignee  had  notice  of  the  usury  pervading  the  original  contract,  in  the 
abMnee  of  a  specific  reputation  of  such  allegations,  the  Court  will  grant  an  injunction. 

By  CHARljTOIf,  Judge. 

THIS  bill  in  iis  application  for  relief,  prays  for  an  injiaiction> 
upon  the  following  allegations. 

That  sometime,  and  perhaps,  at  the  commencement  of  the 
the  year  1818,  the  complainant's  affairs  were  so  embarnused, 
that  without  a  sacrifice  of  property  he  could  make  no  payments  : 
that  under  the  pressure  of  such  necessitous  circumstances,  the 
complainant  **  thinks,**  on  the  suggestion  of  Mara,  was  induced 
to  enter  into  an  agreement  with  him  for  a  loan  of  money— or  as 
is  charged  in  the  bill,  "  for  the  advance  of  such  sum  of  money  as 
would  enable  your  orator  to  relieve  himself  from  his  embarrassed 
situation."  That  according  to  the  terms  of  such  agreement,  and 
in  *'  consequence  of  U"  the  complainant  on  or  about  the  2nd  of 
March,  1818,  gave,  or  executed  a  bond  to  Mara  in  the  penal  sum 
of  $3750,  conditioned  for  the  payment  of  $1875,  payable  in  the 
ensuing  February,  with  legal  interest  from  its  date:  That  a 
mortgage  of  personal  property  was  contemporaneously  executed, 
the  better  to  secure  the  payment  of  the  money  in  the  bond.  That 
afterwards,  but  the  precise  time  not  recollected,  Mara  obtained 
from  complainant  the  assignment  or  transfer  of  an  instrument  in 
writing,  purporting  to  be  a  contract  between  the  complainant. 
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and  one   Virgil  H.  Vivian^  lor  the  hire  of  certain  fllares  of  the 
complainant  to  VivioUy  by  which  the  latter  was  bound  to  pay  io 
complainant  $1900,  for  the  serYices  of  said  slaves  at  the  expira- 
tion of  one  year:    That  the  sum  adranced  on  the  security  of  the 
bond  and  mortgage,  and  that  secured  by  Vivion*8  contract  and 
assigned  to  Jfora,  by  no  means  amounted  together  with  lawful 
interest  thereon  to  the  sura  of  three  thousand  and  seven  ty-five  dol- 
lars, the  aggregate  amount  of  the  sums  due  by  the  said  bond  and 
contract:  that  on -the  contrary,  the  securities  united,  not  only 
covered  the  demand,  for  which  the  complainant  was  liable^  but 
gave  to  *'  Mara  exorbitant  usurious  interest,"  upon  the  amount 
actually  advanced  to  complainant :  that  on  the  16th  of  November, 
1819,  tbe  bond  and  mortgage  thus  obtained  from  the  complainant 
was  assigned,  or  pretended  to  be  assigned  by  Mara  to  Jesse  Ham  : 
that  at  the  epoch  of  this  assignment,  the  complainant  believes 
Ham  bad  a  knowledge  or  notice  of  the  usury  connected  with  the 
circumstances  of  the  transaction  of  the  loan  or  advance  of  money 
for  which  the  bond  was  given,  and  was  equaUy  cognizant  of  the 
fact,  that  the  Vivion  contract  was  transferred  for  the  express  pur- 
pose of  securing  usurious  interest  on  the  money  actually  ad- 
vanced by  Mara :  that  the  complainant  neither  knows  nor  ad- 
mits, that  Ham  gave  any  consideration  or  equivalent  for  the  prop- 
erty he  acquired  in  the  bond  and  mortgage  by  the  assignment : 
that  in  the  transfer  of  the  agreement  between  the  complainant  and 
Vivion  to  Mara,  Ham  acted  as  the  friend  and  agent  of  complain- 
ant, and  that  complainant  believes  received  from  Mara  a  written 
acknowledgment  to  pay  over  to  complainant  any  surplus  of  said 
contract,  after  discharging  the  usurious  interest :  that  complain- 
ant believes  Ham  is  now  in  possession  of  such  receipt  or  stipula- 
tion ;  and  complainant  thinks  if  such  receipt  were  produced,  it 
would  appear  that  the  complainant  had  engaged  to  pay  25,  or  33 
per  centum  on  the  money  borrowed  from  Mara :  that  on  the  36th 
of  January,  1820,  the  complainant  paid  on  the  bond  $1360:  that 
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on  the  23d  of  March,  of  the  same  year,  Ham  proceeded  to  fore^ 
close  the  mortgage — the  negroes  levied  upon,  are  advertised  for 
sale  hj  the  Sheriff:  and  that  the  complainant  is  ready  and  willing 
to  pay  Mara  or  Ham  the  sum  borrowed  with  legal  interest.  The 
bill  prays  specific  and  general  relief,  and  for  the  writ  of  injunction 
to  stay  proceedings  on  the  execution  issued  by  virtue  of  the  fore- 
closure of  the  mortgage,  until  the  further  order  of  this  Court  A 
nde  wad  granted  by  my  predecessor  to  shew  cause  why  an  injunc- 
tion should  not  be  granted.  Much  learning  and  great  ability  have 
been  displayed  in  support  and  against  the  rule,  and  upon  the  fore- 
going synopsis  of  the  allegations  of  the  bill,  it  is  now  my  duty  to 
discharge  the  rule  or  make  it  absolute.  When  on  a  former  occa- 
sion this  bill  was  submitted  to  my  examination,  I  entertained 
scarcely  a  doubt  of  the  course  I  should  take,  or  that  which  would 
be  prescribed  to  the  mind  of  any  Chancellor.  The  discussion  be- 
fore me  by  the  counsel  of  the  defendants,  and  the  suggestion  of 
extrinsic  matter,  if  I  may  so  express,  produced  an  embarrassment 
which  required  this  short  delay  for  nflectioii,  and  to  afford  to  the 
argument  die  delibei»te  attention  to  which  it  became  entitled. 

Mr.  Wayne  contended,  Chat  every  relief  the  complainant  now 
seeks  to  obtain  ky  *  chancery  investigation,  he  could  have  ob- 
tained at  common  law,  under  that  equitable  remedy  and  form  of 
proceeding,  designated  in  our  Judicial  Act,  in  relation  to  the  fore- 
closure of  this  species  of  mortgage — and  that  if  he  neglected  to 
avail  himself  of  that  proceeding,  he  could  not  now  convert  his 
laches  into  an  excuse  for  an  application  to  this  Forum.  This 
is  a  difficulty  which  exhibits  itoelf  in  limine,  and  stands  with  a 
formidable  aspect,  in  the  very  threshhold  of  the  case.  But  my 
mind  has  conquered  it,  and  in  sustaining  the  jurisdiction,  lam  about 
to  exercise,  I  can  perceive  no  hostility  between  the  statutory 
remedy  and  those  general  powers  which  a  Court  of  Chancery  as- 
sumes, in  suppressing  frauds  beyond  the  control  of  a  common  law 
proceeding.    It  is  true  you  must  pursue  the  remedy  pointed  out 
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by  statute  in  foreclosing  a  mortgage,  and  you  can  pursue  do  other. 
Hut  does  that  form  of  remedy  under  our  statute  ofier  to  the  mort- 
^^^or  every  equitable  relief  to  which  he  may  be  entitled  T     It  cer* 
tainly  does  not,  nor  eould  the  Legislature  have  intended  the  forms 
of  the  statutory  foreclosure,  as  adequate  to  the  fulfillment  of  all 
the  justice  a  mortgagor  might  righteously  claim.     The  statutory 
remedy  can  only  afford  relief  on  a  dispute  as  to  the  sum  due,  by 
the  exhibition  of  such  proofs  and  evidence,  as  are  admissible  be- 
fore a  common  law  tribunal  on  a  trial  by  Jury.     The  affidavit  and 
bond  of  the  mortgagor  are  mere  bases  for  the  order  of  postpone- 
ment of  sale,  without  giving  to  such  affidavit  the  attributes  of  an 
ansi^er  in  chancery.     It  only  discloses  iacis,  the  mortgagor  must 
subsequently  establish,  through  those  Tnedia  recognized  by  a  com- 
mon law  investigation.     But  if  payments  have  been  made,  resting 
upon  the  exclusive  knowledge  of  the  awrtgagee — if  by  withhold- 
ing accounts,  he  has  fraudulently  violated  any  confidence  reposed 
in  his  integrity  by  the  mortgagor— if  there  has  been  any  breach 
of  trust  confided  to  the  honor  and  conscience  of  Ihe  mortgagee— 
if  by  associating  with  the  sums  actually  lent,  to  the  mortgagor,  an 
iniquitous  and  ruinous  interest,  manifestly  the  base  triumph  of 
avarice  over  the  miseries  and  necessities  of  the  borrower — a  tran- 
saction assuming  any  of  these  aspects,  leaves  the  party  remediless 
at  common  law,  and  therefore  our  Judicial  Act,  independent  of 
the  general  powers  incidental  to,  and  inseparably  amalgamated 
with  the  functions  of  4  Chancellor,  expressly  delegates  to  the 
Superior  Court  opened  in  its  Equity  side,  the  "powers  of  a  Court 
of  Equity  in  all  cases  where  a  common  law  remedy  is  not  ade- 
quate.'* 

It  must  be  obvious  from  the  allegations  of  the  bill,  now  under 
discussion,  that  the  common  law  remedy  of  our  Judicial  Act,  can- 
not reach  and  probe  the  distresses  and  exigencies  of  the  complain- 
ant's case. 

Part  i.— K. 
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With  these  impressions,  which  I  hope  the  learned  gentlemen 
will  believe  have  been  very  sincerely  imbibed,  I  am  of  the  opin- 
ion, the  complainant  has  resorted  to  the  proper  jurisdiction. 

In  support  of  the  rule^  two  grounds  have  been  assumed  : 

1st  That  the  contract  is  usurious,  and 

2J.     That  the  bond  and  mortgage  have  been  actually  paid. 

It  is  not  necessary  for  me,  on  the  application  for  the  writ  of  in- 
junction, to  notice  any  other  objection  than  the  alleged  usury  of 
the  transaction. 

Mr.  Law  J  laid  the  principle  down,  as  the  foundation  of  his  argu- 
ment, that  it  is  competent  for  a  Chancellor  to  go  into  the  merits 
of  a  bill  on  the  application  for  an  injunction.  (Rose  vs.  Hamil- 
ton.  1  Bess.  Eq.  Rep.  137.) 

If  by  merits  are  here  understood,  a  full  and  connected  conside- 
ration of  the  facts  and  circumstances  disclosed  in  the  bill,  uncon- 
tradicted by  an  answer,  I  acquiesce  in  the  decision ;  but  it  cannot 
be  contended  that  we  may  travel  dehors  the  bill  and  exhibits,  for 
merits  ;  for  these  merits  must  be  intrinsic  and  dependent  upon 
the  express  Allegations  and  charges  of  the  bill.  Do  the  alle- 
gations of  this  bill  charge  the  uatiry  and  fraud,  which  would  justify 
the  interposition  of  this  Court's  enjoining  authority?  I  never 
entertained  a  doubt  but  that  they  were  sufficient ;  all  circumstan- 
ces united,  point  to  an  intimate  connexion  between  the  bond  and 
mortgage,  and  what  has  been  denominated  the  Vivion  contract, 
and  the  bill  alleges  the  illicit  intercom se  ; — it  charges,  that  the 
union  and  association  of  those  different  securities,  gave  to  Mara 
an  exorbitant  and  usurious  interest.  It  charges,  according  to  the 
belief  of  complainant,  that  the  assignment  to  Ham  of  the  bond 
and  mortgage,  was  colorable — and  under  the  influence  of  fraudu- 
lent combination.  It  charges  too,  that  Ham,  under  the  mask  of 
friendly  agency,  directed  the  transfer  to  Mara  of  the  Vivion  con- 
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tract,  and  obtained,  as  the  complainant  believes,  a  written  acknowl- 
edgment from  Mara  of  the  purposes  for  which  the  transfer  was 
made,  and  which  would  also  disclose  the  usurious  interest  perra- 
ding  the  whole  connected  transaction.  For  avght  that  appears 
upon  the  face  of  the  bill,  no  dealing,  or  borrowing  took  place  be- 
tween the  complainant  and  MarOj  inducing  the  necessity  of  an 
additional  agreement  and  settlement,  by  the  transfer  of  Vivioti^s 
contract.  In  the  absence  then  of  a  specific  refutation  of  the  usu- 
ry, thus  charged  to  haye  been  accumulated,  by  this  transfer,  uAder 
the  auspices  of  pretended  friendship,  I  am  compelled  to  consider 
this  trao^fer  a»  cm  i^ppoadix  to,  or  rather,  to  use  the  language  of 
one  of  the  counsel,  a  continuity  of  the  security  by  bond  and  mort- 
gage- 

This  is  my  anawer  to  the  law  and  the  argiment  of  the  counsel, 
for  the  defendknto,  founded  on  that  distinctiveness  of  contract,  for 
the  payment  of  usurious  interest,  which  cannot  be  immediately 
connected  with  the  impure  source  of  the  original  security.  Such 
distinct  contract  in  the  hands  of  an  innocent  holder,  without  notice 
or  suspicion  t>f  its  wicked  relation,  (the  security  for  the  sum  bor- 
rowed)— might*  upon  the  footing  of  authority,  find  protection  un- 
der the  (Bgis  of  a  Chancellor. 

But,  Ham  is  charged  with  notice  of  the  fraud — with  a  knowl- 
edge of  all  the  circumstances  creating  the  usury,  and  with  that 
knowledge  of  circumstances,  influenced  by  suspicion,  which  would 
put  a  man  on  his  guard,  not  actuated  by  mala  fides.  Mr.  Ham^ 
may  repel  those  charges,  insinuations,  and  beliefs  of  notice  and 
combination :  but  as  they  present  themselves  upon  the  bill  they 
are  too  prominent  for  a  Chancellor  to  disregard.  They  oblige 
me  to  connect  this  transfer  with  the  original  security,  by  bond 
and  mortgage,  and  until  better  informed,  to  consider  the  whole  as  a 
transaction  bearing  the  figure  and  complexion  of  usury,  and  there- 
fore to  be  restrained  in  its  progress,  as  prayed  for  in  the  bill. 
Mr.  Habersham  brought  to  my  notice  the  case  of  Hansen  vs. 
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Gardiner,  (7  Ves.  307,)  referred  to  by  Haddock,  to  shew  **  that 
of  late  years  inj unctions  have  been  much  more  liberally  allowed, 
than  formerly."  In  refereiwe  to  any  case  however  ancient  or 
modern,  Aere  is  matter  eaough  in  this  bill  to  allow  a  writ,  which 
it  is  conceded  is  discretionary,  and  granted  upon  the  circumstan- 
ces of  the  case.  {Potter  vs.  Chapman,  Amb,  99.)  It  is  sufiicient 
for  me  to  know  that  enough  has  been  suggested  which  affects  the 
equitable  rights  of  the  complainant  in  the  proceedings  of  the 
Court.  (1  Maddock.  105.)  But  I  shall  endeavour  to  prevent  its 
being  made  a  handle  to  delay  the  obtaining  justice  at  law. 

It  is  ordered,  that  a  writ  of  injunction  do  issue,  commanding- 
the  Sheriff  of  Liberty  county,  to  stay  further  proceedings  on 
the  execution  issued  on  the  foreclosure  of  the  mortgage  assigned 
to  the  defendant  Jesse  Ham,  until  the  coming  in  of  the  answers 
to  the  bill  of  complainant,  by  Morgan  Mara,  and  Jefise  Ham,  when 
a  motion  ittay  be  made  to  dissolve  the  Injunction  upon  ten  days 
notice  given  to  complainant,  or  his  counsel :  and  that  on  the  hear- 
ing of  said  motion,  the  defendants  to  this  bill  may  also  require  of 
complainant,  to  exhibit  his  affidavit  (to  be  filed  in  the  Court  below 
nunc  pro  tunc)  in  the  form  required  by  the  Judicial  Act,  on  the 
order  for  a  postponement  of  a  sale  of  personal  property  levied 
upon  on  the  foreclosure  of  a  mortgage,  and  to  give  the  bond  and 
security  required  by  said  Judicial  Act,  on  which  this  Court  can 
direct  an  issue  to  ascertain  the  damages  incurred  by  the  conduct 
and  delay  of  the  complainant ;  and  it  is  further  ordered,  jthat  pre- 
vious to  the  issuing  of  the  writ  of  injunction,  within  fifteen  days 
from  this  date,  the  complainant  do  give  good  and  sufficient  security 
for  the  full  amount  of  the  execution,  to  be  certified  by  the  Clerk 
to  the  Sheriff,  on  deposit  with  said  Clerk,  the  amount  acknowl- 
edged to  be  due  by  complainant  on  said  mortgage,  giving  good 
and  sufficient  security  for  the  balance  which  may  appear  on  the 
execution. 
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Ex  PARTSy  Stebbins  A  Masoic. 

A  credicOT  who  had  obtained  judgment  against  one  co-p«Elner  hi  hia  indiTidnal  ctpadtj,  which 
judgment  was  anterior  to  the  co-partneiahip,  haa  the  right  to  lerj  on  the  prtnufhip  efeeta, 
and  to  aeU  hia  debtor^  intereat  therein,  without  refarenea  to  the  daima  of  ||m  craditon  of  the 
firm. 

JSuch  judgment  being  a  Hmk  on  all  the  propery  of  the  debtor,  which  he  had  at  the  time  of  tlie 
aigniog  ilwreof,  or  which  he  might  thereafter  acquire,  auperaedea  the  claime  of  all  aubaeqoent 
crediton. 

By  CHARLTON,  JTudge. 

THIS  ia  an  execuHon  issued  on  a  judgment,  obtained  against 
Stebbins  in  his  individual  capacity,  who  aAerwards  entered  into 
a  commercial  partnership  with  howell  Masons  which  firm  be- 
coming insoWent,  their  books  and  effects  were  assigned  for  the 
benefit  of  their  creditors.  The  question  (as  I  understand  it) 
for  decision,  is,  can  the  partnership  property  be  retorted  to  for 
the  payment  of  this  separate  debt,  of  the  partner  Stebbins? 

I  must  lay  it  down  as  the  established  law  of  this  State,  that 
notwithstanding  the  insolvency  of  the  debtor,  his  future  acquisi- 
tions, through  whatever  channels  they  may  have  been  obtained 
are  subject  to  his  antecedent  liabilities.  A  judgment  lien,  cannot 
discriminate  between  the  property  which  may  be  designated  as 
his,  at  the  epoch  of  that  lien,  or,  that  which  he  may  legally  claim, 
at  any  subsequent  period — got  in  any  relation,  or  by  any  efforts 
of  talents,  or  industry.  This  is  certainly  the  operation  of  law,  in 
every  case  of  insolvency,  declared  by  the  proceeding,  the  statute 
directs  for  its  establishment.  But,  whether  in  a  case  of  solvency, 
or  insolvency,  an  execution  issued  for  the  satisfaction  of  a  separ- 
ate debt  of  one  partner,  may  seize  the  partnership  effects.  (1 
Showj  137.  Heydon  vs.  Heydon.  1  8alk.  392.  1  Comyns,  Rep. 
277.  2Pr.  Wms.  25.  ^  Mod:'m>.  Leach's  edit.  793.  Ld. 
Raym*  871.) 
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The  Sheriff  can,  however,  only  dispose  of  the  interest,  which 
"  such  partner  has  in  the  partnership  property,"  after  an  ascer- 
tainment of  such  interest  by  the  form  prescribed,  or,  the  mode  of 
reference  directed,  by  a  Court  of  common  law  or  equity.  In  the 
absence  of  local  adjudications,  fixing  the  practice  in  this  State, 
I  feel  myself  bound  in  any  conilicts,  whicli  may  be  perceived  be- 
tween the  ancient  and  modern  decisions  of  the  English  Courts  of 
law  and  chancery,  to  adhere  to  those  cases,  which  were  adopted 
as  parts  of  our  system  of  jurisprudence,  on  the  change  of  our 
political  connexion  with  Great  Britain.  These  cases  announce 
the  doctrine,  that  the  partnership  property  is  liable  to,  and  may 
be  taken  under  execution  for  the  separate  debt  of  one  partner. 
But  the  case  of  Fox  vs.  Hanhury,  {Cowper'^s  Rep.  445,)  without 
controverting  this  liability  of  the  partnership  effects,  confines  it 
to  the  interest,  which  may  appear  after  the  ascertainment  and 
settlement  of  partnership  debts  and  accounts. 

An  American  decision,  which  cites  all  the  cases,  declares,  that 
the  separate  creditor  takes  the  interest  of  the  partner,  subject  to 
the  rights  of  the  other  partners.  Matter  of  Smith,  (16  Johii^s 
Rep.  106.)  Our  statute  declares,  that  the  property  shall  be 
bound  from  the  signing  of  the  judgment.  What  property  ?  I 
answer  property  not  incumbered  by  any  previous  lien,  of  a  dig- 
nity affecting  the  preference  given  to  a  judgment.  Can  that  dig- 
nity be  given  to  any  commercial  transaction  not  operating  as  a 
specific  lien?  A  bill  of  exchange,  a  promissory  note,  or  any 
other  mode  of  payment  cannot  interfere  with  the  jurisprudence  of 
this  State,  which  fixes  the  lien  from  the  signing  of  the  judgment. 
It  rides  over  all  other  contracts,  no  matter  what  may  be  their 
character  subsequent  to  that  signing,  and  supersedes  the  claims 
of  creditors  not  holding  its  very  discriminating  authority.  It  in 
short,  ascertains  the  property  the  debtor  had,  at  the  date  of  the 
judgment,  and  that  which  he  may  have  afterwards  acquired — 
without  reference  to  the  embarrassments  he  may  have  placed  it 
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under  by  any  business,  or  distinct  capacity  of  life.  This  is  the 
law  of  the  State  of  Georgia,  and  if  I  mistake  not,  was  the  law  of 
England,  at  the  time  we  adopted  and  incorporated  into  our  juris- 
prodence  the  decisions  of  their  Courts — I  mean,  as  to  the  liabil- 
ity of  the  partnership  effects  without  any  reference  to  their  prior- 
ity, and  the  rights  of  a  separate  creditor.  The  articles  of  co-part- 
nersbip,  will  designate  the  interest  of  the  separate  partner,  and 
upon  a  proper  application  to  me  as  Judge  or  Chancellor,  I  will 
deliTer  that  interest,  at  the  disposal  of  the  execution  ;  but  in  the 
absence  of  that  contract,  I  must  consider  an  uHdivided  moiety 
subject  to  the  execution ;  if  other  interest,  than  an  undivided 
moiety,  is  the  matter  of  fact,  I  will  refer  it,  (if  solicited  so  to  do) 
for  ascertainment  to  the  proper  officer,  and  that  officer  is,  I  think, 
tbe  clerk  of  the  Court. 

It  is,  therefore,  ordered^  that  one  moiety  of  the  partnership 
effects  of  Stebbins  and  Mason  be  subject  to  the  execution  of  this 
judgment  creditor  :  and  that  the  assignees  of  Stebbins  and  Mason^ 
have  leave  to  file  in  the  office  of  the  clerk  of  this  Court  excep- 
tions to  his  report,  of  the  partnership  interest  of  Stebbins,  within 
twenty  days  from  this  date,  to  await  the  further  order  of  the 
Court  at  the  expiration  of  that  time :  and  that  if  no  exceptions 
are  filed,  that  the  amount  levied  upon  be  paid  over  to  the  separ- 
ate judgment  creditor. 

Habersham,  for  Creditors. 
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The  State  vs.  John  Thompson. 

Indictment  Burglary — Verdict — Guilty  of  stealing  from  the 
dwelling  House. 

If  on  an  indictment  for  Burglaiy,  the  Jury  ftnd  the  prisoner  **  guilty  of  stealing  from  the  dwell- 
ing house,"  the  Terdict  will  be  set  aside,  and  a  new  trial  awarded. 

By  CHARIiTOIf,  Jndge. 

A  new  trial  is  moyed  for  in  this  case,  by  Pelotj  assigned  counsel 
for  the  prisoner,  upon  these  grounds  : 

Ist.  That  the  Jury  by  their  verdict,  have  found  the  prisoner 
guilty  of  an  offence,  contrary  to  the  35th  Sect,  of  the  6th  Div.  of 
the  penal  code  of  this  State,  which  declares  and  defines  larceny 
from  the  house  to  be  '*  the  entering  or  breaking  any  house,  other 
than  a  dwelling  house,  or  its  appurtenances,  with  an  intent  to  steal, 
or  after  entering  or  breaking  said  house,  stealing  therefrom  any 
money,  goods,  chattels,  wares,  merchandise,  or  any  thing,  or 
things  of  value  whatever." 

2Zy.  That  the  Jury  have  found  the  prisoner  guilty  of  an  offence, 
not  punishable  by  the  penal  code,  and  upon  which  the  Court, 
cannot  pass  its  judgment. 

The  prisoner  was  indicted  for  Burglary,  and  the  indictment 
contains  no  other  count.  The  conviction  is  ♦♦  Utrceny  from  the 
dwelling  house."  The  question  for  the  consideration  of  the 
Court  is,  can  this  insulated  accusation  receive  the  aspect  given  it 
by  the  Jury  ?  Burglary,  as  defined  by  the  penal  code  of  this 
State,  is  the  breaking  or  entering  into  the  dwelling  or  mansion 
house,  with  intent  to  commit  a  felony — ^It  may  be  committed  in 
the  day  or  night  The  definition  of  the  offence  by  the  English 
law  is  somewhat  variant.    It  is—"  a  breaking  and  entering  the 
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mansion  house  of  another,  in  the  ni^ht^  with  intent  to  commit 
some  felony,  within  the*  same,  whether  such  Intent  he  executed  or 
not" — (2  EaaU  C.  L.  484.)  The  variances  between  the  tvo  sys- 
tems are — breaking,  or  entering,  in  th«  night  or  day^  with  intent 
to  commit  a  felony,  according  to  the  penal  code  of  Georgia* — a 
breaking  an(2  entering,  with  a  similar  intent,  in  the  ntghU  accord- 
ing to  the  law  of  Cngland. 

Subject  to  these  variancci  and  distinctions,  the  acts  which  con- 
stitute entering  or  breaking,  or  either,  and  aH  the  incidents  of  the 
offence,  are  to  be  sought  for  in  English  law,  as  explained  in  Eng- 
lish adjudications. 

We  have  adopted  the  offence  and  all  the  ideas,  (with  the  differ- 
ences as  designated)  from  the  criminal  code  of  England,  and  when 
our  own  system  is  silent  beyond  the  definition  of  the  crime  and 
its  appellation,  it  follows,  that  we  have  consented  to  adopt  the 
snperstmcture  of  our  ancestors,  erected  upon  a  similar  founda- 
tion, provided  there  is  no  interference  with  our  statutory  regula- 
tions. 

The  next  question  which  therefore  presents  itself  for  consider- 
ation, is,  whether  English  law  and  English  precedents  support 
this  verdict  of  the  Jury. 

The  Solicitor  General^  referred  to  the  case  of  the  King  vs. 
Comer.  (1  Leaoh.  C.  L..p.  36) — and  the  King  vs.  Withal  and 
Overend^  (ibid  88.)  In  the  first  case.  Comer  was  indicted,  as  in 
the  case  before  us,  singly  for  burglary.  The  verdict  of  the  Jury 
was :  "  Guilty  of  felony  only,  in  stealing  goods,  6lc. — not  gnilty 
of  the  burglary.'*  The  point  being  reserved,  it  was  unanimously 
agreed  by  nine  Judges,  who  met  at  the  Chambers  of  the  Chief 
Justice,  that  this  verdict,  for  the  reasons  assigned  in  the  cas?,  and 


•  By  Uie  exiting  law  of  G«orgU  there  musi  be  a  breaking  and  entering.— <i?rf.) 
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particularly  for  this  specific  acquittal  of  the  bmglary,  was  an  ac- 
quittal of  stealing  in  the  dwelling  house ;  but  if  the  phraseology 
of  the  verdict  had  been  :  not  guilty  of  entering  and  breaking  the 
house  in  the  night  time,  but  guilty  of  the  rest  of  the  indictment, 
he  then  would  have  been  Convicted  of  stealing  40^.,  (though  no 
count  for  that  offence)  in  the  dwelling  house,  contrary  to  Stat.  12 
Ann.  c.  7 ;  such  finding  would  not  negative  the  felony  as  in  the 
verdict  rendered  by  the  words  not  guilty  of  the  burglary.  In  the 
case  of  the  King  vs.  Withal  and  Overend,  the  verdict  was  entered 
in  these  words  :  **  not  guilty  of  entering  and  breaking  the  dwell- 
ing house  in  the  night,  but  guilty  of  stealing  the  box  and  money 
in  the  dwelling  house.'*  There  was  no  separate  count  on  the 
Stat.  12  Ann.  The  judges  were  of  opinion,  that  the  prisoners 
were  by  this  finding,  ousted  of  their  clergy,  for  that  the  indict- 
ment contained  every  charge  that  was  necessary  in  an  indictment 
upon  that  statute,  viz :  stealing  in  a  dwelling  house — to  the  amount 
of  forty  shillings.  The  12  Anny  declares :  "  that  if  any  person, 
shall  enter  into  the  mansion  or  dwelling  house  of  another,  by  day 
or  by  night,  without  breaking  the  same,  with  an  intent  to  commit 
felony,  or  being  in  such  house,  shall  commit  any  felony,  and  shall 
in  the  night  time  break  the  said  house  to  get  out  of  the  same,  such 
person  is,  and  shall  be  taken  to  be  guilty  of  burglary,  and  shall  be 
ousted  of  his  or  her  benefit  of  clergy,  in  the  same  manner  as  if 
such  person  had  broke  and  entered  the  said  house  in  the  night 
time,  with  intent  to  commit  felony  thgre.  (Tomlins*  Digest,  p. 
89.     12  Ann.    Stat.  1,  c.  7,  s.  3.) 

It  must  be  observed,  that  this  statute  innovates  upon  the  com- 
mon law  burglary,  in  these  particulars.  \st.  That  there  must  be 
a  breaking  out  in  the  night  time.  2d.  An  entry  with  intent  to 
commit  a  felony  in  the  day  or  night  The  essential  constituent 
of  the  common  law  offence,  a  dwelling  or  mansion  house,  is  pre- 
served. This  being  the  consanguinity,  (if  I  may  so  express  it) 
between  the  common  law  and  statute  burglaries,  a  breaking  out 
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being  proved,  a  verdict  might  be  sustained  for  this  offence  on  an 
indictment  for  burglary,  in  its  ongiDa)  character.     But  the  cases 
from  Leachj  have  reference  to  another  section  of  this  statute  of 
Ann  : — ^It  declares  any  larceny  in  a  dwelling  house  or  its  out 
houses  to  the  value  of  forty  shillings^  to  be  debarred  the  benefit 
of  clergy,  though  the  house  is  not  broken  open.     ( Thmlins^  Di- 
gest, 428,  428.)    A  conviction  of  this  offence,  according  to  the 
cases  cited  by  Mr.  SolicitoXf  is  deemed  sufficient,  though  no  dis- 
tinct count  in  the  indictment  on  the  statute,  for  say  the  EngUsh 
judges,  the  indictment  for  burglary  contains  every  charge  that  is 
necessary  in  an  indictment  upon  that  statute.     This  offence  must 
be  committed  in  a  dwelling  house,  or  a  house  under  its  protection. 
This  brings  us  at  length  to  the  objection  taken  in  this  case  by  the 
counsel  for  the  prisoner.    It  is  contended,  that  no  section  of  12 
Ann^  will  apply,  let.  Because  no  breaking  out  was  in  evidence^ 
and  2d.  That  the  verdict  cannot  be  supported  on  the  ground  that 
the  larceny  is  of  the  valne  of  forty  shillings,  because  that  species 
of  larceny  must  be  committed  in  a  dwelling  house,  or  a  house 
'within  its  curtilage :  and  under  our  penal  code,  to  constitute  a 
larceny  from  the  house,  there  must  be  an  entry  or  breaking,  (as 
contemplated  in  the  crime  of  burglary)  either  in  a  dwelling  house, 
or,  its  appurtenances,  with  intent  to  steal,  or  stealing  therefrom. 
This  indictment  cannot,  therefore,  (in  the  face  of  proof  that  the 
larceny  wtis  committed  in  a  dwelling  house,  without  illegal  entry, 
or  breaking,)  and  does  not  contain  **  every  charge  necessary  in 
an  indictment*'  upon  this  section  of  the  penal  code  of  Georgia. 
To  this  construction  of  our  code,  with  all  my  impressions  of  the 
guilt  of  the  prisoner,  my  conscience  and  duty  compel  me  to  assent : 
and  though  required  by  the  code  to  give  a  liberal  exposition  to  its 
language  and  sentiments,  I  cannot  recognize  a  verdict  like  this, 
in  opposition  to  its  plain,  intelligible  and  unambiguous  letter. 
Upon  the  whole,  I  am  of  the  opinion,  that  the  prisoner  is  entitled 
to  a  new  trial,  and  it  is  ordered  accordingly. 

PxLOT— for  the  motion. 
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The  State  vs.  John  Malonky. 

Indictment  for  Burglary,    Verdict — "  Guilty  of  Larceny  hy 
privately  stealing  ih  the  house, 

An  Indietment  for  Burglarj  will  not  authorize  a  verdict  of  "  larceny,  bj  priTately  itealing  in 
the  houee."  The  offences  under  the  penal  code  of  Georgia  are  distinct  in  all  their  properties. 
Burglary  muat  be  committed  in  a  dwelling  houae,  and  "  larceny  from  the  house,"  in  a  house 
** other  than  the  dwelling  house.'* 

It  seenUi  that  the  penal  code  of  Georgia  does  not  abrogate  all  the  criminal  law  of  England  in 
force  anterior  to  its  passage,  but  leares  it  as  it  was,  with  a  restriction  only  as  to  any  punirti- 
ment  which  liiay  be  incompatible  with  the  nature  and  purposes  of  a  penitentiary  system. 

By   CHARIiTOIf,  JTud^e. 

A  new  trial  i»  moved  for  in  this  case  upon  the  following  grounds : 

1^^  The  verdict  of  the  Jury  is  contrary  to  law,  because  the 
evidence  established  the  fact,  that  the  dwelling  house  from  which 
the  articles  were  taken,  was  the  dwelling  house  of  Matthew  Dow- 
ling. 

2d,  Because  none  of  the  witnesses  prove  any  private  or  felon- 
ious stealing.  The  objection  just  sustained  In  the  case  of  the 
State  vs.  Thompson^  will  apply  to  this  case.  The  larceny  having 
been  proven  in  a  dwelling  house  excludes  the  possibility  of  a  con- 
viction under  the  36th  section  of  the  penal  code  in  an  indictment 
for  Burglary.^  The  offences  in  the  penal  code  of  Georgia  being 
distinct  in  all  their  properties,  one  canftot  therefore  be  the  foun- 
dation of  a  conviction  for  the  other.  There  is  not  that  resemb- 
lance in  features  which  designate  them  as  the  same  family  of 
crimes,  and  upon  the  proof  of  the  innocence  of  one,  would  jus- 
tify the  inflictions  of  punishment  upon  another.  An  indietment 
for  larceny  from  the  house  would  draw  after  it  different  conse- 
quences.   It  pre-supposes  the  breaking  or  entering  any  house. 


Digitized  by 


Google 


JUNE,  1821.  86 


[State  Ts.  Bfalooej.] 


Other  than  a  dwelling  house*  with  intent  to  steal,  or  stealing  there- 
from.    By  analogy,  therefore,  in  reference  to  English  precedents, 
ibis  offence  may  be  the  substratum  of  a  verdict  for  privately  steal- 
ing from  a  house,  under  the  36th  section,  other  than  a  dwelling 
house.    But  every  difficulty  might  be  obviated  by  an  indictment 
under  the  Stat.  12  Ann^  for  stealing  to  the  value  of  forty  shillings 
in  a  dwelling  house,  computing  the  value  of  the  goods,  according 
to  American  calculation.     That  statute  as  far  as  it  can  operate  is 
in  force  in  this  State,  because  it  is  not  in  hostility  with  any  similar 
section  of  the  penal  code,  there  being  no  section  providing  for 
the  offence  of  larceny  from  the  dwelling  house.     The  penal  code 
of  Georgia  does  not  abrogate  all  the  criminal  law  oi  England  in 
force  anterior  to  its  passage,  but  leaves  it  as  it  was,  with  a  restric- 
tion, only  as  to  any  punishment  which  may  be  incompatible  with 
the  nature  and  purposes  of  a  penitentiary  system.     But  if  the 
capital  punishment  inflicted  by  the  Stat,  of  Ann,  cannot  be  modi- 
fied by  an  adaptation  of  punishment  to  ihe  penal  code,  then  it  is 
a    casus  omiseus^  and  until  fresh  legislation  is  not  punishable 
«t  all. 

New  trial   granted. 


*  In  the  penal  code  of  Georgia,  that  went  into  operation  Itt  June,  1834,  the  words  «*  other  than 
a  dwelling  house"  are  omitted.— <£7d) 
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P.  J.  Valloton  vs.  John  Gardner. 
Certiorari, 

Where  aa  offer  of  guarentae  is  madOf  accompanied  with  a  reqaett  for  an  aniwer,  in  order  (• 
make  it  binding  upon  the  individual  offering,  it  ia  necessary  that  he  be  informed  by  the  per* 
son  to  whom  it  is  offered,  of  his  assent  to  such  offer. 

Where  no  such  assent  is  signified,  and  the  note  of  the  indiTidual  for  whose  benefit  the  gtiarantee 
was  offered,  is  taken  bj  the  creditor  after  the  debt  or  liability  which  formed  the  subject  mat- 
tar  of  the  offer,  has  been  incurred,  it  is  a  complete  waiver  of  the  guarantee. 

By  CHARIiTOIf,  Judge. 

THIS  case  presents  itself  on  a  transcript  of  proceedings  in  a 
Justice*s  Court,  removed  to  this  jurisdiction  in  obedience  to  a 
writ  of  Certiorari,  issued  upon  the  exceptions  and  grounds, 
contained  in  the  statement  signed  hy  the  officer  of  the  Inferior 
Judicatory. 

*•  P.  I.  Valloton  vs.  John  Gardner. 

Magistrate's  Court,  April  Term,  1821 — Appeal — Verdict  for 
the  plaintiff  for  $30  roith  interest,  and  costs  of  suit. 

To  the  term  of  February,  1821,  an  action  was  brought  by  P.  J. 
Valloton  against  John  Gardner,  in  the  Court  of  Isaac  Russell^ 
Esq.,  Justice  of  the  Peace  for  the  city  of  Savannah,  for  the  sum 
of  thirty  dollars,  being  the  amount  of  rent  reserved  upon  the  lease 
of  a  house  to  one  Samuel  Roe  by  the  said  plaintiff,  the  payment 
of  which  rent  the  said  defendant  was  alleged  to  have  guaranteed. 
In  the  term  of  March,  of  the  year  aforesaid,  upon  the  trial  of  said 
case,  the  said  Justice  gave  judgment  for  the  defendant,  upon 
which  the  plaintiff  entered  an  appeal.  In  the  ensuing  term  of 
April,  the  said  appeal  came  on  to  be  tried  by  a  Jury,  in  the  Court 
aforesaid.  On  the  part  of  the  plaintiff  the  only  evidence  adduced 
was,  first,  a  letter  dated  22d  September,  1818,  written  by  the  de- 
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fendant  to  the  plaintiff;  in  which  the  defendant  states  that  if  the 
plaintiff  will  allow  the  said  Samuel  Roe  to  occupy  hia,  the  plain- 
tiff's hoase»  for  another  year,  he,  the  said  defendant,  would  be 
aceountable  for  the  rent  of  the  same ;  bat  in  the  same  letter  the 
defendant  requires  an  answer  from  the  plaintiff,  either  by  letter  or 
by  personal  communication,  which  answer  was  never  proved  or 
pretended  to  have  been  given.  In  addition  to  the  evidence  of  this 
letter,  the  plaintiff  introduced  a  note  given  by  the  said  Samuel  to 
him,  the  plaintiff,  for  one  year's  rent  of  the  house  aforesaid — to 
wit.  for  the  sum  of  $31,  (one  dollar  credit,  dated  on  the  fifth  day 
of  November,  1819,)  on  which  note  tlie  name  of  the  defendant  did 
not  appear.  Upon  which  evidence  alone,  the  Jury  aforesaid  ren- 
dered a  verdict  for  the  plaintiff  for  thirty  dollars,  with  interest  and 
costs  :  to  which  verdict  the  counsel  of  the  defendant  did  then  and' 
there  except :  1st.  Because  there  never  was  a  contract  between 
P.  J*  Vallotan  and  John  Gardner,  inasmuch  as  the  said  P.  /• 
never  manifested  to  the  said  John,  the  acquiescence  of  him,  the 
said  l'.  /•!  in  the  proposal  of  the  said  John  :  2d.  Because  if  there 
was  a  contract,  that  contract  was  annulled  and  destroyed  by  the 
note  given  to  the  plaintiff  by  Samuel  Roe,  or  by  the  new  contract 
between  the  last  mentioned  parties.  And  inasmuch  as  the  said 
several  matters  do  not  appear  upon  the  record,  the  counsel  of  the 
said  John  Gardner  did  then  and  there  require  the  said  Justice  to 
sign  this  bill  of  exceptions,  whereupon  the  said  Justice  did  sign 
the  same.  ISAAC  RUSSELL,  J.  P." 

Gordon  and  Stiles  in  support  of  the  certiorari,  have  argued  be- 
fore this  Court  upon  the  grounds  assumed  in  the  Justice's  Court. 
These  reasons  are  deemed  insufficient  by  Mr.  D^Lyn,  because 
the  note  given  by  the  tenant  Roe,  was  a  mere  ascertainment  of  the 
debt,  due  by  him  for  rent,  the  payment  of  which  was  secured  by 
Oardner^s  guarantee,  whenever  it  becomes  due,  and  could  not 
therefore  be  considered  as  an  absorption  of  that  g^rantee.  It 
was  in  short,  analogous  to  a  collateral  undertaking,  or  promise 
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which  was  always  based  upon  the  previous  liability  of  the  persotl 
from  whom  such  promise  was  made.     If  this  were  strictly  true, 
the  landlord  would  have  his  election  against  the  tenant  or  the 
party  undertaking  to  pay  his  rent.     The  distinction  between  aa 
original  or  collateral  undertaking  is  the  then  liability  of  the  per- 
son for  whose  benefit  the  promise  is  made  ;  if  liable  at  the  time 
of  the  promise  it  is  a  collateral  undertaking.     Rob.  on  frauds, 
216.     In  this  case  the  undertaking  of  Mr.  Gardner,  contained  in 
his  letter,  speaks  of  the  renewal  of  the  lease  for  another  year. 
It  is  in  these  words :    '*  Mr.  Roe,  who  is  in  my  employ,  and  now 
lives  in  your  house,  has  requested  me  to  say  to  you,  he  will  take 
the  house  for  another  year.     If  you  will  let  him  have  it,  I  will 
be  accountable  to  you  for  the  rent."     It  is,  therefore,  an  original 
undertaking,  because  no  liability  had  attached  to  Roe — or  more 
properly,  a  guarantee,  the  character  and  intended  effect  of  which 
is,  to  visit  the  person  so  tendering  it,  if  accepted,  with  exclusive 
responsibility — if  such  should  be  the  election  of  the  other  person 
in  possession  of  it.     This  may  depend,  however,  upon  the  ex- 
pressions of  the  guarantee  which  render  it  obligatory  only  when 
assented  to,  or  permanent  and  coja tinning.*     The  case  of  Mclver 
vs.  Richardson,  (in  1  Maule  6l  &elwyn''s  Rep.  567,)  is  illustra- 
tive of  that  guarantee,  which  requires  notification  of  acceptance 
and  assent ;  and  Merle  vs.  Wells,  (2  Campbell,  N,  P.  R.  413.) 
Kirby  vs.  Duke  of  Marlborough,  (2  Maule  &  Selwyn,  18,)  of  the 
continuing  guarantee.     Without  adverting  to  all  the  cases,  there 
is  a  much  stronger  reason,  for  requiring  the  assent  and  acquies- 
cence in  this  case  before  us  of  the  person  to  whom  the  guarantee 
was  offered,  than  in  Mclver  and  Richardson,  or  any  other  case 
within  my  recollection,  for  Gardner' explicitly  requires  it,  in  the 
conclusion  of  his  letter  which  is  in  these  words :  **  your  answer. 


*  A  party  giving  a  letter  of  guarantee,  has  a  right  to  know  whether  it  ia  accepted,  and  whether 
the  person  to  whom  h  ia  addreoed,  means  to  give  credit  on  the  footing  of  it  or  not.  Douglas 
▼a.  Reynoldt.  7  Petert*  S.  C.  Rap.  125-  SolUe  et.  al.  vs.  Mengy.  1  BaiUy't  S.  C.  Rep. 
090.    Lm  Ts.  Dick.    10  Peter**  8.  C.  Rep.  i82,  S.  P.^Ed.) 
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or  please  call  on  me  at  m^  Tanjard :" — no  answer  iras  given,  or 
other  notification  of  airaeni  to  tho  liability  of  Gardner.  I  am 
therefore  of  the  opinion,  that  the  note  of  Roe,  given  and  taken 
by  VaUoton^  was  a  waiver  of  the  guarantee,  and  that  such  is  its 
legal  operation.  The  following  order  will  be  entered  and  trans- 
mitted to  the  G«iirt  below.   . 

This  case  was  argued  by  counsel  on  the  transcript  of  the  pro- 
ceedings below,  whereupon  it  is  adjudged,  considered  and  or- 
dered :  That  it  be  remanded  to  said  Inferior  Judicatory,  with 
directions  to  award  a  new  trial,  and  that  the  Jury  in  said  Justice's 
Court  be  instructed,  that  the  said  John  Gardner,  is  not  liable 
upon  his  guarantee,  in  which  matter  by  the  verdict  of  the  Jury 
on  the  appeal  in  the  said  Justice's  Court,  there  is  manifest  error. 


Part  i. — M. 
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Simons  vs.  Sueftall. 

Ejectment, 

A  defendant  has  a  right  to  demand  the  trial  of  the  caifte,  unless  it  can  be  continued  on  legal 
grounds,  and  the  Court  will  not  continue  the  cause  from  motives  of  delicacy,  in  opposition  to 
euch  right. 

It  is  not  a  sufficient  ground  for  continuance  of  a  cause,  that  the  presiding  Judge  had  in  another 
capacity,  ezpressed  an  opinion  on  one  of  the  points  involyed. 

By  CHARIiTOIf,  JTudge. 

THIS  case  being  called,  the  attorney  of  record  moved  for  a  con- 
tinuance, upon  the  ground  that  he  understood  the  Court  had  in 
another  capacity,  formed  an  opinion  upon  the  merits  or  some 
prominent  points  of  the  case,  which  might,  on  its  trial  now, 
leave  such  a  bias  as  to  deprive  the  plaintiff  of  that  impartial, 
unprejudiced  investigation,  essential  to  the  advancement  of  jus- 
tice in  every  cause.  If  not  in  the  words,  this  may  be  consid- 
ered as  substantially  urged  by  Mr.  Habersham,  in  support  of 
the  motion. 

Mr.  Wayne,  associate  counsel,  argued  on  the  same  side. 

The  motion  for  a  continuance  of  this  case,  is  not — cannot  be 
pressed  as  a  matter  ex  dehito  justitia.  It  is  bottomed  upon  the 
delicacy  of  my  situation,  and  the  apprehension  that  justice  cannot 
be  impartially  administered,  in  this  contest  about  an  inconsidera- 
ble property,  from  the  bias  my  mind  must  have  imbibed,  in  favor 
of  the  defendants.  I  was  in  the  office  of  Mayor  of  this  city,  when 
this  action  was  instituted.  The  defendant  derived  his  title  from 
the  corporation,  and  it  became  my  duty — at  least  I  thought  it  so, 
to  aid  the  defendant  with  my  occasional  advice.  On  the  trial  be- 
low, the  Jury  gave  a  verdict  for  defendant,  in  opposition  to  the 
opinion  of  my  predecessor,  and  as  Mayor,  I  expressed  my  satis- 
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faction  at  the  verdict,  because  I  thoaght  the  Judge  erred  in  that 
point  of  his  opinion,  which  required  in  and  of  the  defendant's  title 
a  more  formal  entry  than  the  Marsha]  had  made  :  and  in  all  prob- 
ability, I  gave  this  opinion  because  the  Judge's  exposition,  of  the 
city  ordinance,  designating  the  mode  of  entry,  seriously  affected 
the  in^terests  of  a  corporation,  over  which  I  then  presided.     It 
may  liave  been  an  opinion  emanating  from  esprit  de  corps — for  • 
most  certainly,  since  the  translation  of  this  cause  to  the  appeal 
docket — ^I  have  not  given  the  subject  any  deliberate  reflection, 
and  as  the  opinion  of  my  predecessor  was  delivered  in  an  oral 
charge  to  the  Jury,  I  do  not  recollect  the  special  grounds  upon 
which  he  considered  the  Marshal's  entry  at  variance  with  that 
prescribed  in  the  ordinance.     I  am  confident  that  any  re-sale  of 
the  property,  tmder  any  other  form  of  entry,  was  not  at  my  sug- 
gestion.    I  did  not  aid,  (to  the  best  of  my  recollection,)  in  the 
fabrication  of  any  plea  on  the  appeal.     I  received  no  fee  from  the 
defendant,  and  when  he  could  have  employed  me  as  one  of  his 
counsel,  he  resorted  to  other  gentlemen  better  acquainted  with  all 
the  merits  and  difficulties  of  his  cause,  and  I  presume,  of  supposed 
superioi  capability  to  defend  him.     Save  the  entry,  I  have  ad- 
verted to,  I  am  profoundly  ignorant  of  the  bases  upon  which  the 
defence  will  be  rested  in  this  trial,  and  a  prominent  difficulty 
cannot  be  the  first  entry,  because  the  learned  Judge,  who  gave  an 
opinion  adverse  to  it,  is  now  of  counsel  for  the  defendant. 

Such  has  been  my  agency  in  this  cause,  upon  which  this  impu- 
tation of  bias  is  alleged.  I  disclaim  it,  as  well  as  the  influence 
of  any  feeling  or  conviction  adverse  to  an  impartial  or  unpreju- 
diced examination  of  the  respective  rights  of  these  parties,  or  any 
parties.  The  defendant  possesses  the  right  to  demand  the  trial 
of  his  cause,  unless  it  can  be  continued  upon  legal  grounds.  The 
appeal  of  plaintiff's  counsel  is  addressed  to  the  discretion  of  the 
Court,  which  ought,  it  is  contended,  to  be  exercised  under  these 
impressions  of  the  bias  of  the  Court — and  for  this  reason,  among 
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many  others,  because  another  Judge  may  alternate  with  me  at  the 
next  term  in  January.  Can  this  Court  exercise  a  discretion  in 
opposition  to  an  unequivocal  legal  right,  depending  upon  so  pre- 
carious an  expectation  ?  Ought  a  Judge  to  exercise  a  discretion 
in  a  case  like  this,  when  conscious  that  the  injuries  anticipated 
caflnot  result — and  therefore  a  postponement  of  trial  would  only 
have  the  effect  of  gratifying  feeling  which  ought  not  to  be  accom- 
modated, or  giving  currency  to  the  imputation  of  prejudice,  bias, 
and  partiality  against  this  Courts  which  could  not  be  affixed  to 
any  other  Judge  presiding  in  this  cause,  and  contending  with  the 
same  objections  ?  I  shall,  therefore,  confront  this  case,  and  all 
the  trivial  embarrassments  which  relate  to  myself.  The  Jury  are 
judges  of  the  E^[1Jity,  the  law  and  the  facts  of  the  case,  and  gentle- 
men may  console  themselves  with  the  promise,  that  no  attempt 
will  be  made  on  my  part  to  bias  them.  If  on  the  rendition  of 
their  verdict,  there  should  be  an  ulterior  motion  or  proceeding, 
the  liberal  proposition  of  defendant's  counsel  will  be  cheerfully 
acceded  to — by  a  reference  of  that  motion,  or  that  proceeding,  to 
another  Judge.  This  is  the  only  compromise  I  can  make  be- 
tween my  delicacy  and  my  duty. 

Motion  over-ruled. 

Habersham  &  Wayne,  for  the  motion — Berrien  &  M.  Shef- 
TALL,  Senr.,  contra. 
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Matthew  Albritton  and  another  rs.  Bird  Exscittor  of 

Bulloch* 

In  Equity — Bill  for  an  account — Discovery  and  injunction. 

If  viifnciem  ground  an  diewn  for  an  injunction,  h  may  be  granted  to  raecnin  the  proeeedinfi 
of  a  Coart  of  common  law,  at  any  atage  of  each  prooeedlnga. 

An  injunction  will  not  be  granted,  if  the  peiaon  eeeldng  it,  cooldby  proper  Tigilaaee,  have  pro. 
tected  hinuelf  from  injorx,  by  the  ordinary  meana  at  law. 

Where  the  partj  hae  been  prevented  from  arailing  himself  of  bia  legal  defence,  by  the  irregv* 
larfty  of  eommlMionera  nominated  by  himself  to  take  teetimony,  or  the  miecondua  of  hie 
attorney,  he  will  not  be  entitled  to  an  ii^anctioB. 

An  heir  or  legatee  la  not  entitled  to  take  poawarioa  of  any  part  of  1b»  Mtattf  of  Wf  aDCtat  or 
.  teatator,  nmU  it  be  deliyered  ta  him  by  the  aa  of  the  legal  ropreeentatiye,  or  thalaw. 

By  CBARIiTOM,  MmM^i^. 

THIS  bill  alleges  that  James  Bulloch^  of  the  county  of  Bryan, 
died  on  or  about  the  20th  of  December,  1790,  seized  and  pos- 
sessed of  real  and  personal  estates,  leaving  a  widow  Dinahs  and 
two  daughters,  his  only  heirs,  who  intennarried  with  the  plain- 
tiffs :  that,  as  complainants  believe,  he  left  a  will  devising  his 
property  to  his  wife,  during  her  life,  or  during  her  widowhood, 
to  go  over,  upon  the  happening  of  either  contingency,  to  the 
wives  of  the  complainants,  Ann  and  Abigail :  that  upon  his 
death,  the  widow  took  possession  of  his  estates,  and  particularly 
of  a  negro  woman  called  BinaJ^  and  a  considerable  stock  of 
cattle :  that  this  wiU,  as  complainants  have  every  reason  to  be- 
lieve, remained  in  the  possession  of  the  widow,  daring  her  life 
time,  and  on  her  decease,  came  into  the  hands  of  her  executor, 
the  defendant;  that  Dinahy  the  widow  of  James  Bulloch^  de- 
parted this  life  some  time  in  May,  1816,  having  made  a  will,  in 
which  she  devised  and  bequeathed  her  estates,  to  one  Andrew 
Birdy  and  the  wives  of  complainants,  equally  to  be  divided  be- 
tween ihem :  that  she  gave  a  legacy  of  9600,  to  Alexander 
Birdy  whom,  with  Andrew  and  James  Bird^  she  constituted 
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her  executors  :  that  Alexander  Bird,  qualified  as  executor,  and 
proceeded  to  discharge  his  duties  in  that  capacity :  that  the  com- 
plainants, out  of  respect  to  the  widow,  and  desirous  of  leav- 
ing her  in  possession  of  every  comfort  during  her  life  time,  and 
believing,  that  upon  her  decease,  they  would  readily  obtain  the 
property  they  were  entitled  to,  as  appertaining  to  the  estate  of 
James  Bulloch^  delayed  to  assert,  or  claim  their  rights :   that 
upon  her  decease,  conceiving  the  will  could  only  operate  upon 
property,  which  belonged  to  her,  they  took  possession  of  all 
property  they  could  designate  and  find,  which,  (under  impres- 
sions before  stated,)  belonged  to  the  estate  of  James  Bulloch : 
that  the  property  so  taken  possession  of  by  them,  consisted  of 
the  said  negro  woman  Binah,  and  her  issue  of  two  children, 
and  about  sixty  head  of  cattle  :  that  to  this  act,  though  present, 
the  executor,  Alexander  Bird,  did  not  object,  and  acquiesced 
in  it,  for  several  months :  but  in  March,  1818,  brought  an  ac- 
tion of  trover,  in  the  Superior  Court  of  Bullock  county,  against 
complainants,  to  recover  the  value  of  these  negroes  and  cattle, 
as  component  parts  of  the  estate  of  his  testatrix,  Dinah  Bulloch  ; 
that  contrary  to  the  justice  of  the  case,  and  in  consequence,  (as 
complainants  are  advised)  of  the  irregularity  of  the  commission- 
ers, appointed  to  examine  a  material  witness,  residing  in  Bryan 
county,  which  precluded  the  admission  of  his  written  testimony, 
and  in  consequence  of  many  matters,  of  great  importance  to 
complainants,  lying  in  the  exclusive  knowledge  of  defendant,  to 
this  bill,  a  verdict  was  rendered  against  complainants,  for  a  re- 
turn of  the  negroes  and  cattle,  or,  payment  of  their  value,  as- 
sessed by  the  Jury,  within  thirty  days. 

These  are  the  material  allegations,  upon  which  the  prayer  for 
injunction  can  be  acceded  to — ^it  being  applied  for,  to  stay  and 
restrain  (until  full  answer  comes  in  and  a  plenary  investigation 
takes  place,)  all  further  proceedings  upon  this  verdict  The  bill 
also  prays  for  an  account,  co-extensive  with  all  matters  alleged 
in  relation  to  the  estates  of  James  and  Dinah  Bulloch^  foi  a  dis- 
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coyery  particularly  as  to  the  will  of  James  Bulloch  and  for  gene- 
ral relief. 

My  attention  is  necessarily  now  confined  to  the  application  for 
the  injunction.  If  this  is  granted,  the  complainants  profess  their 
willingness,  and  their  ability,  to  gire  any  security  for  the  ulterior 
safety  and  indemnity  of  the  executor,  which  the  Court  may  re- 

The  cases,  which  Law  and  Jackson  cited  and  adduced,  to  shew 
the  power  of  a  Chancellor,  in  granting  the  writ  of  injunction,  are 
not  doubted.  The  principles  they  advance,  I  readily  admit ;  be* 
cause  the  learned  research  of  Mr.  Jackson^  in  the  numerous  pre* 
cedents  referred  to  by  him,  establish  the  doctrine,  that  no  stage 
of  a  common  law  proceeding,  no  mattei  what  appellation  it  may  . 
assume,  can  present  an  insurmountable  barrier  to  the  energies  of 
an  injunction.  Let  the  foundation  of  the  application  be  any  spe- 
cies of  iniquity,  which  a  Court  of  common  law  cannot  remedy, 
and  if  the  party,  upon  whom  it  operates,  can  step  forth  with  clear 
hands,  and  exhibit  himself  the  supplicatiii^g  victim  of  fraud,  op* 
pression,  perfidy  and  injustice,  equity  will  interpose,  and  take  him 
under  the  protection  of  her  abstract  principles  of  right  A  ver- 
dict, a  judgment,  or  an  execution,  therefore,  forms  no  obstacle  to 
this  interposition.  This  being  the  law  of  chancery,  I  shall,  I  hope, 
be  excused  from  noticing  the  cases  adduced  by  Mr.  Jackson^  illus- 
trative of  it. 

Is  there  in  this  case,  as  disclosed  by  the  allegations  bearing 
upon  this  application,  any  combination  of  fraudulent  circumstan- 
ces which  could  not  have  been  met,  and  repelled,  by  a  common 
law  investigation  ?  What  are  the  bases  of  the  application  ?  They 
are  these :  that  the  negro  Binah  and  her  subsequent  issue,  an4 
the  cattle,  are,  as  the  complainants  believe,  the  property  of  the 
estate  of  James  Bulloch^  and  that  fact  would  they  think  have  ap*  . 
peared  but  for  the  irregularity  of  the  commissioners,  which  repu- 
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di&ted  from  the  common  law  trial,  the  testimony  of  a  material 
witness  ;  and  the  concealment  of  important  matters,  resting  in  the 
exclusive  personal  knowledge  of  the  executor. 

If  the  establishment  of  the  rights  of  the  complainants  depended 
essentially  upon  facts  within  the  knowledge  of  the  defendant,  the 
plain,  obvious,  and  perfectly  accessible  remedy  was,  a  bill  for  dis- 
covery to  be  used  as  auxilliary  to  their  legal  defence.  Not  hav- 
ing resorted  to  this  remedy,  but  suffering  a  time  to  elapse,  within 
which  they  might  have  resorted  to  it,  is  a  laches,  a  crassa  negli- 
gentia  which  can  never  be  aided  by  a  Court  of  chancery.  The 
application  for  an  injunction  must  derive  its  main  strength  from 
the  exhaustion  of  every  vigilant  effort,  to  obtain  redress  at  com- 
mon law.  I  «haU  then  unhesitatingly  reject  this,  as  a  ground  upon 
which,  I  could  be  authorized,  to  restrain  the  proceedings. 

The  other  basis  of  the  application  offers  a  difficulty,  of  equal 
magnitude,  to  the  interference  of  a  chancery  jurisdiction.  It  lays 
no  fraud,  no  circumvention,  no  culpability  at  the  door  of  the  exe- 
cutor, but  charges  mere  irregularity  or  ignorance  in  the  conduct 
of  the  commissioners  appointed  to  take  testimony,  for  and  at  the 
instance  of  the  complainants.  But  for  this  irregularity  then,  it 
appears  that  a  Court  of  law  could  have  compelled  the  discovery 
of  facts,  sought  for  in  the  testimony  of  the  alleged  material  wit- 
ness— a  witness,  material  only,  as  the  complainants  are  advised, 
but  whether  so  or  not,  this  Court  cannot  ascertain  from  any  spe- 
cial allegation  of  the  bill.  The  doctrine  is,  that  if  such  discovery 
could  have  been  obtained  in  the  progress  of  a  common  law  in- 
n^estigation,  chancery  will  not  bare  its  arm,  and  aid  the  neglect  in 
seeking  it  In  other  words,  it  is  said  by  an  American  Chancellor, 
"  if  the  Court  of  common  law  can  compel  the  discovery,  a  Court 
of  equity  will  not  interfere ;  and  facts  which  depend  upon  the 
testimony  of  witnesses,  can  be  procured  or  proved  at  law",  because 
Courts  of  law  can  compel  the  attendance  of  witnesses."  Gelston 
vs.  Hoyt.    (1  John.  Chan.  Rep.  547.)    In  that  case,  as  well  as 
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this,  every  fkct  in  the  knowledge  of  the  witness,  material  to  the 
defence,  could  hare  been  proved  hj  the  ordinary  means  at  law, 
without  resorting  to  the  aid  of  equity.     The  complainants  in  this 
case,  have  suffered  from  the  irregularity  of  persons  nominated  by 
themselves,  and  can  urge  no  imputation  against  the  conduct  of  the 
plaintiff  at  common  law.     Upon  a  similar  ground,  and  with  equal 
propriflir,  they  might  resort  to  a  Court  of  equity,  for  its  interfer- 
ence to  remedy  injuries  inflicted,  by  the  misconduct  of  an  attor- 
ney in  not  complying  with  rules  of  Court,  and  thus  draw  within 
the  chancery  vortex,  the  attributes,  functions  and  well  defined 
powers  of  every  other  jurisdiction.     The  complainants  therefore, 
must  stand  the  loss,  of  this  con-compliance  with  the  requisites  of 
a  Court  of  common  law,  attached  to  the  admissibili^  o(  testimony, 
taken  by  commission.     But  I  am  required  to  go  much  further. 
I  am  called  upon  to  acknowledge  the  legality  of  conduct,  in  these 
complainants,  in  taking  possession  of  property,  supposed  and  be- 
lieved to  be  theirs,  under  the  will  of  James  Bulloch,  or,  as  having 
belonged  to  his  estate  in  the  absence  of  any  will,  or  instrument  to 
direct  us  in  the  supposition  and  belief,  and  against  the  legal  right 
of  the  executor,  to  retain  the  property,  as  ostensibly  belonging  to 
the  estate  of  Dinah  Bulloch,  with  all  his  responsibility  to  account 
and  amenability  to  an  order  for  distribution.     To  admit  this, 
would  be  in  so  many  words  to  admit  the  right  of  every  heir  to  an 
estate,  to  decide  for  himself,  as  to  what  share  he  was  entitled  to, 
under  every  form  of  proprietary  interest,  to  seize  it,  when  oppor- 
tunity offered,  and  drive  the  trustee  or  executor  to  remedies  legal 
or  equitable,  for  the  purpose  of  re-possessing  himself  of  property 
which  the  law  had  placed  in  his  custody — and  of  which  only  the 
law  could  divest  him.     For  these  reasons  the  rule  and  order  sus- 
pending further  proceedings  at  law,  are  set  aside,  and  the  motion 
for  an  injunction  dissolved.     But  the  bill  is  sanctioned  and  re- 
tained for  all  its  other  purposes :  and  it  is  the  only  remedy  the 
complainants  ever  had,  or  can  have,  for  the  ascertainment  of 
rights  and  interests  disclosed  in  its  allegations.     The  executor,  is 
Pabt  I.— N. 
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now  perhaps  the  only  person  who  can  marshal  the  assets  of  the 
estates,  and  an  appeal  to  hb  conscience  must  lay  the  foundations 
of  the  relief  sought  for,  by  the  complainants. 

Ordered^  that  the  rule  in  this  case  to  stay  proceedings  and  to 
shew  cause  why  an  injunction  should  not  be  granted,  be  and  is 
hereby  set  aside  and  dissolved.  And  it  is  further  ordered,  that  a 
copy  of  this  order  be  forthwith  forwarded  to,  or  served  on  the 
Sheriff  of  Bulloch  county,  and  a  copy  of  the  whole  decision  be 
sent  to  the  Clerk  of  the  Superior  Court  of  said  county,  with  in- 
structions to  place  the  same  on  the  book  of  minutes  of  said  Supe- 
rior Court 

Law  6u  Jackson — ^for  the  rule. 
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TuppER — Applicant  vs.  Atwood — Rsspondbnt. 

Appeal  from  the  Court  of  Ordinary. 

An  appeal  from  the  rerdia  of  a  petit  Jury  of  the  Inferior  or  Superior  Coorte  to  a  epeekl  Jmrf 
of  the  Saperior  Coim,  ie  eonddend  as  a  4$  ncvo  tereMlcailen,  and  new  and  addWonal  imHI- 
mony  may  be  admitted  upon  the  trial  of  euch  appeaL 

Bot  an  appeal  from  the  Court  of  Ordinary  to  the  Saperior  Court,  to  an  appeal  from  the  Jndf  • 
ment  of  the  former  tribunal,  founded  on  the  evidence  adduced  to  it,  and  no  other  eridonce 
diould  be  received  by  the  appellate  jariediaion. 

A  Court  of  Ordinary  in  all  appQcations  for  probate  or  adminiatration  ahouid  eonform  to  the 
practice  of  similar  juriedictiona  in  England  ;  at  all  erenta  to  auch  an  extent  aa  to  giro  the  ap- 
pellate  juriadiction,  a  knowledge  of  the  Acta  or  doctrines,  which  formed  the  baaea  of  the 
judgment  of  the  inferior  tribmaL 

An  agent  infoct  who  had  applied  for  letters  of  adminiatradon,  in  die  name  of  hia  priadpala,  a 
conunerda]  hooae  reaident  and  preaent,  has  no  right  toanter  or  prooecute  an  appeal  fhwi  the 
Judgment  of  the  Court  below,  in  hia  own  name. 

Bj  CKARIiTOlf ,  Jvdge. 

THIS  is  an  appeal  frooi  the  Court  of  Ordinary  of  Chatham 
couQty,  and  there  is  no  transcript,  or  proceeding  of  that  Court, 
to  shew  the  grounds  of  error,  other  than  a  simple  order  grant- 
ing administration  to  the  respondent  Atwoodj  as  principal  cred- 
itor. How  he  appeared  as  principal  creditor,  what  was  the  evi- 
dence  in  support  of  that  aUegation,  or  by  what  law  or  evidence 
the  Court  of  ordinary  was  influenced  in  neglecting  TS$pper^s 
application,  I  am  left  ei^irely  to  collect,  from  the  suggestions 
of  counsel,  and  the  Clerk  of  the  Court  of  ordinary,  who  appears 
before  me  as  a  witness,  to  explain  the  grounds  ahd  the  reasons, 
or,  to  prove  the  facts  which  produced  the  order  of  the  Court 
below.  I  have  been  also  required,  to  admit  evidence  in  sup- 
port of  the  appellant's  case,  entirely  new;  and  it  has  been  said, 
that  on  appeals  of  this  description,  the  Superior  Court  has  not 
heretofore,  considered  itself  bound  to  adhere  to  the  evidence, 
svbnUted  to  the  Court  below. 
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It  now  becomes  my  duty,  to  decide  upon  principles  and  prac- 
tice, of  great  and  extensive  importance,  and  which  if  before  dis- 
cussed or  settled,  by  opinions  of  my  predecessors,  these  opinions 
are  not  of  record,  and  the  only  repository  I  can  find  of  them,  is 
the  memory  of  a  gentleman  of  the  bar.  This  kind  of  recollection, 
is  not  the  "  stare  decisis,^^  I  can  ever  conclusively  respect,  and 
upon  the  doctrines  of  this  case,  that  memory  cannot  be  entitled  to 
any  authoiity,  destroying,  as  it  does,  every  land  mark,  by  which 
I,  as  a  Judge  of  this  tribunal,  ought  to  be  guided,  in  correcting 
the  errois  of  the  Court  of  ordinary. 

This  Court  exercises  an  appellate  and  controlling  jurisdiction 
in  three  distinct  forms,  each  having  its  appropriate  mode  of  trans- 
lating the  case ;  the  first,  is  an  appeal  from  the  verdict  of  a  Petit 
Jury,  to  a  Special  Jury,  selected  from  the  Grand  Inquest.  This  is 
an  appeal  from  a  verdict  of  a  Petit  Jur}',  to  a  Special  Jury  of  this 
Court,  or  from  a  verdict  of  an  Inferior  Court,  and  does  not  prevent 
the  introduction  of  new,  or  additional  testimony,  because  it  is  con- 
sidered in  all  material  matters,  as  a  (fe  novo  investigation,  and  sub- 
ject to  the  incidents  of  an  original  proceeding.  The  bare  verdict, 
is  the  subject  of  determination  appealed  from — and  not  dependent 
upon  any  further  transcript,  or  disclosure  by  record,  of  the  cor- 
rectness, or  errors  of  that  verdict  The  second  form,  of  remov- 
ing a  case  to  this  Court  from  an  inferior  jurisdiction,  is  confined 
to  the  Court  constitutionally  and  legally  denominated  the  •*  Infe- 
rior Courf^ — and  is  efi*ected  by  a  bill  of  exceptions,  as  prescribed 
in  the  Judicial  Act,  under  this  mode  of  appeal,  by  certiorari. 
We  are  directed  by  the  bill  of  exceptions  and  accompanying 
transcript,  as  to  all  the  principal  facts,  and  grounds  of  law,  upon 
which  the  decision  purports  to  have  been  founded,  and  dehors 
those  grounds,  and  facts,  this  Court  is  not  expected  to  advance. 
The  third  form  of  translation,  is  a  direct  appeal  from  the  Court  of 
ordinary  to  this  jurisdiction.  Analogy  then,  and  the  very  nature 
of  an  appeal,  (unless  otherwise  allowed,  as  in  the  case  of  an  ap- 
peal from  the  verdict  of  a  Petit  Jury  in  the  Superior  and  Inferior 
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Courts,)  presuppose  some  transcript,  some  written  and  enlarged 
statement  of  the  points,  and  the  facts  adjudicated  in  the  Court  be- 
low.    A  sic  jubeo^  sic  volo — **  order  and  decree  that  administra- 
tion, 6lc,  be  granted  to  A.  B.,"  leaves  certainly  no  information, 
upon  which  the  error  of  the  Court  below,  can  be  even  conjec- 
tured ;  and  consequently,  compels  the  appellate  jurisdiction,  to 
resort  for  all  information  it  may  wish  to  obtain  to  viva  voce  testi- 
mony of  what  were  the  law  and  the  facts  which  governed  the 
judgment  of  the  Court  below.     This  testimony,  must  be  either 
the  establishment  of  the  precise  evidence  given  in  the  Court  be- 
low, or  it  is  any  testimony,  as  to  facts,  since  discovered,  or,  which 
the  party  neglected  to  adduce,  or,  did  not  deem  it  important  to 
adduce  in  the  Court  below.     If  facts  of  the  latter  description  are 
admissible  upon  the  hearing  of  this  appeal,  then  it  follows,  that 
the  Court  is  called  upon  to  affirm  or  reverse  a  decision  upon  facts, 
which  the  inferior  jurisdiction  had  no  knowledge  of,  and  there- 
fore rendered  no  judgment  from  which  an  appeal  could  be  en- 
tered, to  be  supported  on  speculation,  in  any  uherior  examina- 
tion, before  this  superintending' jurisdiction.     The  proceedings  of 
a  Court  of  ordinary  do  not  acknowledge  the  interposition  of  a 
Jury,  and  therefore  there  is  no  analogy  between  an  appeal  from 
that  tribunal,  and  the  appeal  from  the  verdict  of  a  Jury.    It  is  not, 
as  in  the  latter  case,  a  proceeding  de  novo,  but  a  proceeding  based 
upon  the  disclosure  of  minutes  of  evidence,  verified  by  the  Court, 
or  its  Clerk,  illustrative  of  its  order,  judgment  or  decree.     In  all 
applications,  particularly  for  probate,  or  administration,  there 
should  be  some  formal  allegations  affiled  of  record,  and  in  a 
contested  suit  something  more  than  the  nakedness  which  a  caveat 
usually  assumes,  should  be  propoimded  to  throw  necessary  light 
upon  the  darkness  of  the  otherwise  unexplained  expressions  of  a 
general,  sweeping  decision.     There  is  nothing  in  our  political, 
judicial  or  municipal  relations,  which  inhibits,  or  indeed  which 
does  not  require  a  very  close  adherence,  in  our  Courts  of  ordi- 
nary, to  the  practice  of  similar  jurisdictions  in  England.     At  all 
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events,  this  Court  will  require  an  adherence  to  the  extent,  which 
may  put  it  in  possession  of  the  doctrines,  and  the  facts,  which  gave 
exifltence  to  the  general  order,  or  sentence  of  the  Court  below. 
I  cannot,  in  future,  admit  evidence  aliunde,  or  suffer  the  appeal 
to  be  dependent  for  its  ultimate  success,  upon  mere  evidence, 
or  suggestions  of  counsel,  as  to  a  practice,  putting  afloat  upon 
such  a  sea  of  uncertainty,  the  evidence  and  proceedings  of  a 
Court,  possessing  a  controul  over  the  vast  interests,  confided  to 
its  powers  and  jurisdiction.  Without  establishing  this  case  as  a 
precedent,  or  adverting  to  the  evidence  as  it  was  submitted  to  the 
Court  of  ordinary,  or  received  by  me  under  any  new  aspect,  I 
am  satisfied,  that  upon  the  evidence  heard  only  by  the  Court  of 
ordinary,  there  was  no  error  in  its  decision,  awarding  administra- 
tion to  the  respondent  Atwood,  as  principal  creditor.  He  was,  as 
I  am  informed,  (by  viva  voce  testimony  in  this  Court,  as  to  the 
evidence  before  the  Court  of  ordinary,)  principal  creditor,  by 
sundry  notes  at  the  date  of  his  caveat,  and  his  opponent,  a  minor 
creditor,  on  an  open  unliquidated  account  I  lake  leave  to  ob- 
serve also,  that  Tupper  now  appears,  (and  also  on  the  application 
for  letters  ad  colligendum  which  he  obtained,)  in  the  capacity  of 
agent  or  attorney  in  fact  for  Sage  S^  Co.,  a  commercial  house 
resident  in  this  city.  He  was,  therefore,  functus  ojfficio,  in  every 
thing  relating  to  this  appeal,  and  in  the  presence  of  his  principals, 
could  have  had  no  legal  authority,  to  enter,  or  to  prosecute  it.  I 
cannot  recognize  him  as  appellant,  and  if  temporary  letters 'have 
been  granted  to  him,  without  reference  to  his  principals,  in  that 
particular,  there  has  been  error  and  irregularity. 

Upon  all  these  grounds,  it  is  ordered,  that  this  appeal  be,  and 
is  hereby  remanded  to  the  Honorable  the  Court  of  ordinary  of 
Chatham  county,  with  this  certificate,  that  there  is  no  error  in  the 
order  of  that  Court,  awarding  administration  on  the  estate  and 
effects  of  the  intestate,  to  the  respondent  Atwood,  and  that  admin- 
istration as  decreed  be  accordingly  granted  him. 
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f 

Kane  vs.  Hills.  *^ 

.1 

Sci,  Fa,  '^ 

If  an  appeal  be  entered  from  the  verdict  of  the  Peiii  Jury,  although  it  is  prudent  to  enter  op 
fiaal  JQdgtnent,  within  the  four  days  after  the  adjournment  of  the  Court,  an  omiaaioa  to  do  so 
'will  not  defeat  the  verdict,  upon  such  appeal  being  set  aside  or  withdrawn. 

The  judgment  may  be  filed,  nunc  pro  tunc,  after  the  appeal  is  set  aside.  ,   ^ 

4        ^    '  By  CHAHLTOW,  Judge. 

>^A  inotion,  being  made  in  this  cage  for  judgment  against  Hills,  the 
'^  .  bail,  it  was  opposed  upon  the  ground,  that  final  judgment  was 
not  entered  up  within  the  four  days  after  the  adjournment  of 
the  Court.  This  was  answered  by  reference  to  the  records  of  •> 
this  Court,  which  established  the  fact,  that  an  appeal  was  en-  • 
tered  from  the  verdict  of  the  Petit  Jury,  within  the  four  days 
after  the  adjournment,  which  was  set  aside,  for  irregularity,  at 
the  ensuing  term^  or  some  subsequent  term  of  the  Superior 
Court.  It  was  therefore  urged,  that  the  entry  of  the  appeal, 
superseded  the  necessity  of  entering  up  final  judgment,  within 
the  four  days  :  and  whatever  irregularity  there  might  appear, 
in  the  appeal,  which  even  upon  its  face  proclaimed  it  a  nullity, 
yet  it  continued  to  have  a  legal  existence,  and  operated  as  a 
supersedeas  of  all  further  proceedings  upon  the  verdict,  until 
set  aside  and  vacated  by  a  decision  of  the  Court.  ,     . 

It  is  prudent  to  enter  up  a  final  judgment  within  the  four  days. 
The  Judicial  Act  allows  it,  and  it  is  safe  and  prudent  for  two  rea- 
sons, because,  it  ascertains  the  epoch,  in  the  absence  of  an  appeal, 
from  which  the  lien  will  commence  its  operation,  and  because, 
upon  the  subversion  of  the  appeal  for  defects  and  irregularity,  the 
lien  may  have  a  relation  back  to  that  epoch,  or  it  may  have  that 
relation,  upon  an  agreement  to  withdraw  the  appeal,  and  establish 
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the  first  verdict.  But  most  certainly  the  timely  entry  of  an  ap- 
peal, against  which  there  can  be  no  legal  objection  as  an  annihi- 
lation of  the  judgment,  which  is  not  all  essential  to  the  entry  of 
an  appeal — it  being  exclusively  founded  upon  the  dissatisfaction 
of  the  party,  to  the  verdict  rendered. 

Upon  the  law  and  the  facts  of  this  case,  I  am,  therefore,  of  the 
opinion,  that  the  objection  cannot  be  sustained,  and  that  the  attor- 
ney of  the  plaintififcan  enter  and  file  his  final  judgment,  nunc  pro 
tunc,  or  of  this  term  as  he  may  elect. 

Judgment  ordered. 
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Isaac  Hbndricks  ts.  Robert  Lewis  and  Wilxjam  Brown- 
joHN,  Constable. 

Petition  for  Certiorari. 

Tlie  nece— ary  equipmenu  of  a  militia  soldier,  the  implemente  of  tnde,  neceiery  wearing  ap- 
panl,  and  bedding  for  aelCand  fiuiily,  cannot  be  made  Hable  for  <lebi  by  aay  procem,  paiti- 
CBlarly  a  diMreae  wanant. 

By  CJHLAJULTOlf,   andge. 

THIS  is  a  petition,  ▼erified  by  the  oath  oi,  Isaac  Hendricks^  sta- 
ting, among  other  matters :  "That  he  has  been  tenant  of  a  lot 
tad  improvements,  owned,  as  he  betieves,  by  one  Robert  Lewis^ 
since  13th  December,  1S20,  rented  by  petitioner  at  the  rate  of 
$275  per  annum :  that  previous  tp  the  expiration  of  the  second 
quarter,  and  before  the  rent  of  that  quarter  became  due,  Lewis 
went  before  a  Justice  of  the  Inferior  Court,  and  made  oath,  that 
the  petitioner  was  indebted  to  him,  in  the  sum  of  $68  75,  due 
for  house  rent :  that  thereupon,  a  distress  warrant  was  issued 
against  the  goods  and  chattels  of  petitioner:  that  some  rent 
was  due,  but  petitioner  denies  that  the  second  quarter's  rent 
was  due  :  and  that  he  was  entitled  to  various  credits,  for  goods 
furnished  at  the  commencement  of  the  new  lease,  and  moneys 
advanced  to  said  Robert  LewiSf  which  goods  and  moneys,  ought 
to  have  been  applied,  and  had  been  agreed  between  them, 
should  be  applied  to  the  first  quarter's  rent :  that  in  violation 
of  this  agreement,  the  said  Robert  Lewis,  considered  proper, 
to  apply  the  goods  and  moneys  to  the  second  quarter's  rent, 
and  thereby  made  the  law  for  collecting  rents,  an  instrument 
of  oppression,  availing  himself  of  it,  before  his  rent  was  fully 
due  :  that  under  the  authority  of  the  Justice's  warrant  of  dis- 
tress, the  Constable,  William  Brownjohn,  distrained  upon,  and 
took  into  his  custody,  the  bed-clothing,  and  bedding  of  the  pe- 
Part  ju — O. 
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titioner,  hia  private  bodily  clothing,  the  necessary  clothes  of 
petitioner's  wife,  and  children,  one  of  whom  is  an  infant,  six 
months  old :  that  nothing  is  left  petitioner's  wife,  but  a  single 
change  of  dress,  to  petitioner's  self,  a  pair  of  white  summer 
breeches,  and  two  or  three  shirts  and  cravats,  save  what  they 
now  wear :  that  even  the  caps,  and  other  requisite  articles  of 
dress,  have  been  taken  from  petitioner's  infant:  that  peti- 
tioner's family,  are  divested  of  every  article  of  kitchen  furni- 
ture, save  a  common  tea  kettle,  and  are  reduced  to  absolute 
penury :  that  the  tables  and  chairs  of  petitioner's  sitting  room 
are  taken,  and,  that  of  the  house  furniture,  as  he  believes,  re- 
main but  a  few  old  broken  cups,  a  coffee  pot,  and  one  or  two 
table  knives"  : — ^If  all  this  is  true,  a  more  complete  sacking  a 
poor  leasee's  habitation,  cannot  be  found  in  the  very  full  annals 
of  baiUff  hard-heartedness.  At  all  events,  it  evidences  a  zeal,  to 
execute  process  of  ^s  description,  which  can  find  no  justifica- 
tion in  law,  and  I  am  pretty  sure,  hone  in  humanity. 

On  the  relurn  of  this  rule,  the  landlord,  Lewis^  shewed  no  cause 
against  the  application  of  the  petitioner,  and  the  Constable,  Wil' 
liam  Brownjohn  J  obeyed  the  rule  no  further,  than  putting  the 
Court  in  possession  of  the  warrant,  and  a  schedule  of  articles 
(without  official  signature)  distrained,  under  its  authority.  This 
list  or  schedule,  does  not  seem  in  any  manner  to  contradict  the 
statements  and  allegations  of  the  petitioner,  but  rather  to  confirm 
them,  in  their  full  extent.  The  motley,  miscellaneous  enumera- 
tions of  this  inventory,  shew,  that  the  smallest  chattels — some, 
that  could  have  been  of  little  value,  or  for  which  it  would  have 
been  difficult  to  find  purchasers  at  a  public  sale,  were  ^^  pointed 
out  by  plaintiff,"  and  I  hope,  for  the  honor  of  official  duty,  reluct- 
antly seized  by  the  Constable.  In  this  inventory  or  schedule,  are 
inserted,  "  \st.  one  bed  and  bedstead,  with  bedding,  left  with  the 
plaintiff— 2(2.  one  trunk  of  clothing — 3(2.  one  small  trunk  of  clo- 
thing unknown — 4*A.  one  do.  do."   Through  the  three  last  items, 
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the  pen  is  drawn,  with  a  view  of  obliterating  tbeoi.     The  infer* 
enee  ifl,  that  there  is  falsity  in  the  statements  of  the  petitioner 
as  they  relate  to  these  articles  of  clothing,  or,  that  the  fact  o£  their 
having  been  distrained,  is  concealed  from  me,  by  the  loose,  inlbr- 
mal,  and  slovenly  schedule,  handed  rae  by  the  Constable,  as  ex* 
planatory  of  his  conduct  under  the  warrant.     Until  better  in* 
stmcted,  I  am  at  present  inclined  to  believe  all  the  allegations  of 
the  petition,  and*  that  these  articles  were  distrained  as  therein  set 
forth.     Assuming  then,  the  facts  of  the  petition,  verified  as  they 
have  been,  and  not  controverted  otherwise  than  as  before  sugges- 
ted, I  must,  and  do  decide,  that  this  distress  warrant  has  been 
Olegally  and  oppressively  executed.     The  mode  only  o£  collect* 
ing  rent,  has  been  changed  by  the  laws  of  (Georgia.     The  prind* 
pies  and  doctrines  of  the  common,  and  statute  law  of  England,  so 
far  as  they  do  not  miUtate  with  these  laws,  are  still  in  force,  pro* 
vided  the  reason  of  our  municipal  relations,  will  permit  their 
application,  and  as  our  laws  are  silent  on  the  things  to  be  dis- 
trained, we  must  necessarily  resort  to  the  EngKsh  system,  for 
their  ascertainment.     According  to  that  system,  among  many 
things   exempted,   such  as  utensils  of  a  man's  ^rade,  av^ria 
caruc€Rf  dDC.*'  a  covenable  distress,  is  not  of  armour  or  vessel,  or 
apparel,  or  jewels,  so  long  as  there  are  other  sufficient  or  cove- 
nable.**    {Co.  Litt.  47.    2  Inst.  133.)    So  by  our  laws,  in  anal- 
ogy to  that  surrender,  an  insolvent  is  required  to  make  of  his 
goode  and  effects,  his  arms,  implements  of  trade,  necessary  wear- 
ing apparel,  and  bedding  for  family  are  allowed  to  be  retained — 
and  no  process,  particularly  a  distress  warrant,  can  render  them 
liable  for  debt.     The  laws  of  Georgia,  so  far  respect  the  comlbrts 
of  her  citizens,  as  not  to  suffer  them,  under  the  pretext  of  her  jus* 
tice,  to  be  stripped  by  relentless  creditors  or  landlords,  of  the  de- 
cencies of  life.     Every  officer  knows  this,  and  acting  in  violation 
of  it,  shall,  as  long  as  I  preside  here,  receive  appropriate  animad- 
version, or  punishment     My  duty  is  to  do  equal  justice  to  ihe 
rich  and  to  the  poor,  and  especially  to  protect  the  latter— ag^«»* 
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any  oppressions,  their  miseries  may  have  invited.  This  is  one 
of  those  cases,  as  I  collect,  from  the  representations  before  me, 
representations,  which  the  landlord  has  not  condescended  to  con- 
fute, or,  the  Constable,  in  any  material  matter,  to  palliate.  The 
Constable,  on  the  contrary,  instead  of  keeping  possession  of  all 
the  articles  distrained,  as  was  his  bounden  duty,  witil  legally  dis- 
posed of,  has  "  left  with  plaintiff  one  bed  and  bedstead,  with  bed- 
ding,'* so  it  is  mentioned  in  his  inventory. 

Upon  the  whole,  it  is  ordered  and  adjudged,  that  on  or  before 
Friday  next,  the  6th  of  the  present  month,  the  necessary  apparel 
of  the  said  Isaac  Hendricks,  his  wife  and  children,  together  with 
their  bed  and  bedding,  be,  by  said  William  Brownjohn,  restored 
to  said  petitioner,  Isaac  Hendricks :  and  that  the  rule  be,  and  is 
hereby  made  absolute  for  a  certioraru  directed  to  the  said  Robert 
Lewis  and  William  Brownjohn^  returnable  to  the  next  Superior 
'  Court,  to  be  held  in  and  for  the  county  of  Chatham,  upon  the  said 
Isaac  Hendricks^  giving  good  and  sufficient  security,  to  be  ap- 
proved by  the  Clerk  of  this  Court,  for  the  amount  of  rent  sworn 
to  be  due,  and  costs,  to  abide  the  further  order,  judgment  or  de- 
cree of  this  Court,  on  the  return  of  the  certiorari  aforesaid. 


By  Act  of  the  General  Anembly  of  the  State  of  Georgia,  paaad  23d.  December^  1822,  the  fol- 
lowing articlee  are  exempted  from  lery  and  sale,  on  accomit  of  any  debts  contracted  after  that 
daj,  Tla. :  two  beds  and  bedding,  common  bedsteads,  a  spinning  wheel  and  two  pair  of  cards,  a 
loom,  cow  and  calf,  common  tools  of  his  trade,  and  ordinary  coolcing  utensils,  and  ten  dollars 
worth  of  prorisions— to  which  is  added  by  Act  of  22d.  December,  1834,  the  family  Bible— and 
the  benefit  of  the  first  mentioned  Act,  is  extended  to  widows  during  widowhood  and  their  fiunf. 
lies,  by  Aa  of  S9d.  December,  1836.-<iM:> 


Digitized  by 


Google 


JULY.  1821.  109 


Petition  of  Gale,  et.  ux. 

In  Equity. 

K  Co\irt  of  chancery,  on  fafficient  grounds  being  shewn,  will  remoTe  a  tmateo  under  a  ntarriage 
•eul«ment,  and  appoint  a  new  one. 

If  tke  odginal  trtntees  are  dead,  the  &ct  that  the  repreeentatiTe  of  one  ia  temporarllj  abeant, 
and  the  repreeentative  of  the  other  unwilling  to  act,  ii  not  per  «e,  eufllcient  to  Justify  the 
subetitution  of  new  trusteee.  The  Court  has  power  to  compel  such  repreeentatires  to  as- 
•lune  the  trusts. 

But  the  Court  may  with  the  asMnt  of  all  parties,  substitute  new  trustees. 

But  to  justify  the  remoral  of  such  repreeentatires  as  trustees,  their  reAiaal  or  incapability  most 
be  shewn,  either  by  answer  to  the  petition  for  substitution,  by  aflMarits  of  pedcioners,  or  ii*< 
gleet  of  representatiTes  to  shew  cause,  on  proper  citation. 

By  CSLLREiTOIf ,  JTm^ice. 

THIS  is  a  petition  on  the  equity  side  of  this  Court,  stating  the 
death  of  the  trustees,  in  the  marriage  settlement — the  absence 
of  one  of  the  representatives  and  the  unwillingness  of  the  other, 
to  assume  and  discharge  the  trusts.  The  prayer  is,  to  substi- 
tute other  trustees,  named  by  the  petitioners. 

A  Court  of  Chancery  will  remove  a  trustee,  refusing  to  act — it 
will  appoint  a  new  trustee  under  a  marriage  settlement,  the  trus- 
tee, in  the  settlement,  being  willing  to  be  removed — it  will  remove 
a  tiustee  for  breaches  and  abuses  of  his  functions,  and  it  will  ac- 
cede to  the  application  of  a  trustee,  to  be  removed  and  discharged, 
upon  sufficient  grounds  being  stated  in  his  bill :  but  this  applica- 
tion does  not  precisely  fall  within  any  of  these  cases.     It  is  not 
alleged,   that   Charles  Stephens  is  permanently  removed  from 
this  State,  and  therefore  incapable  of  even  giving  that  personal 
attention  to  the  interest  of  the  trust  estates,  that  tkay  may  require, 
and  it  is  only  aUeged  that  R.  F.  Williams^  the  other  representa- 
tive, is  unwilHng  to  accept  the  trust     This  is  not  a  ground  per 
sCf  to  justify  the  removal  of  this  representative,  because  bis  prin- 
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cipal  having  assumed  and  assented  to  the  discharge  of  the  duties 
of  a  trustee,  this  Court  can  compel  the  representative  to  re-assume 
his  functions.  But  it  is  still  competent  for  this  Court,  to  substi- 
tute new  trustees,  all  parties  formally  assenting  thereto.  The 
ulterior  safety  and  rights  of  the  issue  of  this  marriage,  require  the 
interposition  of  a  Court  of  chancery  to  substitute  other  persons, 
for  the  protection  of  their  interests,  other  than  those,  named  in 
the  settlement.  The  validity  of  all  acts  of  the  parties,  ta  the  deed 
themselves,  depends  upon  the  proper  annunciation  and  notice  to 
the  world,  of  the  change  in  the  media,  through  which  these  acts 
in  the  investments  and  mutations  of  the  trust  property  may  pass 
and  be  conveyed.  For  these  purposes  there  must  be  a  direct  or 
implied  refusal,  or  incapability  of  these  representatives,  to  dis- 
charge the  duties  expected  from,  or  imposed  upon  them.  This 
refusal  may  be  either  notified  to  this  Court,  by  an  answer  to  this 
petition — by  affidavits  of  petitioners,  stating  incapability  from 
residence  abroad,  or  by  refusing  to  shew  cause,  why  they  should 
not  be  removed  as  prayed  for  in  this  petition.  The  latter  mode 
will  be  the  most  efficient  and  regular. 

It  is  therefbrc  ordered,  that  notice  stating  the  substance  of  the 
petition,  be  given  in  a  public  Gazette  of  this  city,  citing  the  said 
Cha/rles  Stephens  and  R,  F.  Williams,  (to  be  inserted  once  a 
week  for  the  space  of  sixty  days,)  and  requiring  them,  and  each 
of  them,  to  shew  cause,  if  any  they  have,  why  new  trustees  as 
named  by  petitioners,  should  not  be  substituted  for  the  trusteest  of 
whom  they  are  representatives :  and  upon  their  failure  to  shew 
cause  at  the  expiration  of  said  term,  and  a  certificate  of  such  fail- 
ure, being  attached  by  the  Clerk  of  this  Court  to  the  peHtion  of 
said  Wm,  Gale  and  wife,  that  then,  it  is  ordered  and  decreed,  that 
James  Eppinger  aad  Adam  Cope,  be,  and  they  are  hereby  ap- 
pointed— trustees  in  lieu  and  in  the  stead  of  the  trustees  and  their 
representatives  as  named  in  the  marriage  settlement :  and  it  is 
further  ordered,  that  Adam  Cope  be  and  is  hereby  appointed  a 
receiver  of  said  trust  estates,  until  the  said  trustees  sbtll  have  em* 
tered  upon  their  duties  in  obedience  to  this  order. 
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Ex  PARTE  Matthew  Simpson. 

A  copy  of  A  receipt  if  not  admioaible,  without  proper  noUce  to  produce  the  original,  or  proof 

<i£  it*  "Xtmm  or  daaCnutkin. 


di"  its  loss  or 

Upon  an  iasue  formed  between  an  inaohreot  debtor  and  hie  fereditore,  <f(  "fraud  or  nee  fiaad," 
the  Jury  ehonld  find  the  aifinnaUre  or  negaUve  of  the  ieeue.  A  genenl  rerdict  of  "  g«ilty»' 
ia  improper  and  iU^aL 

The  •'  Inferior  Ctourt"  as  eetablishcd  by  the  Constitution  of  Georgia,  and  diatinguiBhed  from 
other  inferior  judicatories  ordained  and  established  by  the  General  Awembty,  has  the  power 
lo  gpant  new  trials. 


The  GmMtituHonal  writ  of  Certiorari  ia  applicable  to  the  errors  of  fakferior  Jurisdietions,  oooti»> 
(Usdnguiahed  from  the  "  Inferior  Court :"  the  Judidat  writ  of  Certiorari  is  aJone  applicable 
to  the  *•  Inferior  Court"  as  before  distinguished. 

The  neceaaity  of  exceptions  and  20  days  notice  applies  only  to  the  Judicial  writ. 

Ji  seeyns,  that  where  improper  evidence  has  been  received  by  the  justices  of  the  Inferior  Court, 
on  the  trial  of  an  insolvent  debtor  for  fraud,  or  where  the  Jury  have  not  found  a  verdict  con- 
Ibrmable  to  the  issue,  upon  the  refusal  of-vaid  justices  to  grant  a  new  triid,  mmandamuMUt 
them  will  be  awarded. 


nw  €SA]u.Tmr, 

THIS  is  a  petition  for  a  certiorari^  and  it  states : 

•*  That  the  petitioner  was,  on  the  19th  of  May,  of  the  present 
year,  confined  in  the  common  jail  of  this  county,  by  virtue  of  pro- 
cess issued  out  of  a  Justice's  Court,  at  the  suit  of  one  Samuel 
Cripps — that  he  applied  for  the  benefit  of  the  Insolvent  Act — that 
an  order  was  granted  by  a  Justice  of  the  Inferior  Court,  returna- 
ble on  the  2Ist  of  June,  conformably  to  that  Act :  that  on  the  28th 
of  May,  certain  creditors  therein  named,  by  their  attorneys,  filed 
in  the  office  of  the  Clerk  of  the  Inferior  Court,  a  suggestion  of 
fraud,  against  the  apfdication  of  petitioner,  embracing  five  grounds, 
upon  which  an  issut  was  made  up  between  p«dtioaer  and  the  ob- 
jecting creditors  :  that  three  of  these  grounds  were  abandoned  by 
counsel  for  creditors,  and  (he  two  following  only  insisted  upon, 
Tiz :  1st.  that  the  said  Matthew,  on  the  12th  of  May,  fraudulently 
purchased  goods  from  the  said  Tufts  and  Reed^  (two  of  the  ob- 
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jecting  creditors,)  on  a -credit,  well  knowing  that  he  was  about  to 
be  insolvent,  or  that  he  was  about  to  declare  himself  insolvent : 
and  that,  2d.  the  said  Matthew,  with  a  view  to  defraud  his  cred- 
itors, made  a  sale  of  all  his  goods  and  effects,  immediately  before 
he  went  to  jail,  which  goods  were  generally  those  he  had  pur- 
chased from  said  James  Kenyon^  (another  objecting  creditor,)  and 
TSifts  and  Rmd,""*  That  on  the  ^th  of  June,  the  issue  on  this 
suggestion  of  fraud,  came  on  to  he  tiied,  in  the  Inferior  Court  of 
Chatham  county,  before  the  Honorable  George  L.  Cope,  and 
Thomas  N.  Morel,  two  of  the  Justices  of  that  Court,  by  a  Jury 
sworn  and  impanneled  for  that  purpose,  on  which  trial  the  said 
Justices  ruled,  and  permitted- the  following  errors  and  irregulari- 
ties, for,  that  they  suffered  the  counsel  for  the  creditors,  to  read 
and  give  in  evidence  a  copy  of  a  receipt  from  the  petitioner,  to 
one  Thomas  Cowley,  for  goods  sold  him,  without  having  proved, 
or  shewn  that  the  original  was  lo»t  or  destroyed  :  that  the  copy 
of  said  receipt  was  read  from  the  county  record,  although  the 
counsel  for  petitioner  strongly  objected  thereto :  that  one  Charles 
Roe  was  introduced  and  sworn  as  a  witness,  on  the  trial  of  said 
issue,  and  did  give  evidence,  which  evidence  was,  that  the  peti- 
tioner did  purchase,  from  Tufts  and  Reed,  on  the  12th  of  May, 
1821,  goods  to  the  amount  of  $184  51,  on  a  credit  of  twenty 
days,  upon  which  testimony  the  counsel  for  the  petitioner's  credi- 
tors relied  before  the  Jury,  for  the  establishment  and  support  of 
the  said  suggestion  of  fraud,  and  the  Jury  returned  a  verdict  of 
guilty,  with  a  recommendation  of  petitioner  to  mercy." 

Upon  these  statements  the  petitioner  proceeds  to  allege,  that 
the  proceedings  and  verdict  of  the  Court  below  are  contrary  to 
law:  \8t.  "Because  the  Court  permitted  illegal  evidence  to  go 
to  the  Jury :  2d.  Because  the  verdict  of  the  Jury  is  repugnant  to 
the  issue  and  contrary  to  law,  and  3(2.  Because  the  Jury  should 
have  found  fraud  or  no  fraud."  The  petitioner  relying  upon 
these  statements,  allegations  and  reasons,  prays  for  the  writ  of 
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certioraru  Subsequent  to  this  appllcati^Ky  boireyer,  for  the  writ 
of  certiorari^  to  remove  this  cause  before  the  Superior  Court,  an 
attempt  was  made,  and  on  my  suggestion,  to  obtain  from  the  In- 
ferior Court  a  new  trtal,  upon  the  errors  assigned  in  the  petition, 
but  more  particularly  upon  the  gromidf,  ^That  the  rerdict  of 
the  Jury,  did  not  find  the  issue,  according  to  law,  but  was  repug- 
nant thereto :  that  the  said  verdict  of  the  Jury  is  •*  guilty,"  and 
has  received  the  same  force  and  elect,  as  though  it  alleged  a  fraud 
against  the  said  Matthev)  Simpson :  that  the  confinement  of  pe- 
titioner, under  the  verdict,  is  contrary  to  an  Act  to  carry  into  ef- 
fect the  7th  Sect,  of  the  4th  Article  of  the  Constitution."  The 
justices  before  whom  the  issue  was  tried,  received  this  petition 
or  motion  for  a  new  trial,  and  passed  upon  it  the  following  order : 
^'  Upon  reading  the  foregoing  petition,  we  are  of  opinion,  that  a 
new  trial  ought  not  to  be  granted,  and  the  same  is  hereby  re- 
fused." (Signed) 

THOMAS  N,  MOREL,  J.  I.  C.  C.  C. 

GEO.  L.  COPE,  J.  I.  C.  C.  C. 

It  is  obvious  that  the  errors  and  irregularities  stated  in  the  pe- 
tition to  this  Court,  for  a  certiorari,  and  in  the  subsequent  motion 
and  application  to  the  justices  for  a  new  trial,  afford  sufficient 
bases  for  granting  it.  The  inadmissibility  of  the  copy  of  the  re- 
ceipt, without  notice  to  produce  the  original,  or  proof  of  its  loss 
or  destruction,  or  other  equivalent  secondary  evidence,  connected 
with  the  finding  of  the  Jury,  which  is  irreconcilable  with  the 
issue,  (and  operating  as  it  does  so  penally,  it  ought  to  have  followed 
the  terms  of  the  statute,) — these,  I  say,  independent  of  other 
grounds,  were  of  themselves  sufficient  in  favorem  libertatis  (or  a 
re-investigation.  This  Court  cannot  believe,  that  the  Honorable 
justices  refused  a  new  trial  for  the  insufficiency  of  the  rea- 
sons assigned,  but  must  have  done  so  under  an  impression,  I  find 
pretty  generally  imbibed,  that  the  Inferior  Court  has  no  power  to 
grant  a  new  trial.     I  am  referred  to  no  opinion  of  this  Court,  on 

Part  i,— P. 
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record,  denying  this  among  the  other  concurring  powers  of  the 
Inferior  Court,  and  I  know  not  how  such  opinion  could  derive 
authority  from  our  Constitution  and  laws,  or  by  analogy  even  to 
British  jurisprudence.  The  3d  Art.  as  amended  of  the  Constitu- 
tion, Sect.  1st.  divides  the  judicial  powers  of  the  State  among  Su- 
perior Courts,  and  such  inferior  jurisdictions  as  the  Legislature 
shall  from  time  to  time  ordain  and  establish— except  cases  '*  res- 
pecting titles  to  land,'*  the  *'  Inferior  Courts  shall  have  cognizance 
of  all  other  civil  cases."  Throughout  this  Article,  ^^  Inferior 
Courts*^  are  contradistinguished  from  inferior  jurisdictions,  or 
judicatories — the  former  derive  their  birth  and  powers,  as  to  "  all 
the  civil  cases,"  from  the  Constitution,  the  latter  are  to  trace  their 
parentage  to  an  ulterior  subordinate  establishment  by  the  Legis- 
lature. If  the  Inferior  Court  then,  has  a  constitutional  cogni- 
zance of,  and  concurrent  jurisdiction  with  the  Superior  Court,  of 
<*  all  other  civil  cases,"  it  results,  that  it  possesses  all  the  incidents 
and  powers  of  the  Superior  Court,  in  the  investigation  and  deter- 
mination of  causes,  of  which,  it  can  take  cognizance.  In  this  res- 
pect, it  is  analogous  to  the  Court  of  Common  Pleas  of  England, 
in  its  relations  to  the  King's  bench.  There  is  no  greater  limita- 
tion, upon  its  authority,  in  the  trial  of  causes,  which  may  be  con- 
stitutionally brought  before  it,  than  we  find  imposed  on  the  Court 
of  Common  Pleas.  It  consequently  possesses  as  ample  jurisdic- 
tion and  discretion,  in  refusing,  or  granting,  a  new  trial.  It  is 
this  power  supposed  to  be  vested  anew  by  the  declaration  of  Eng- 
lish authorities,  and  particularly  the  elder,  that  a  new  trial  cannot 
be  granted  by  an  Inferior  Court  (Salk.  660.  Str.  113.  Sayer. 
5^03.  SaXk.  201.)  A  reference  to  the  division  of  the  English 
Courts,  and  the  subordination  of  one  Court  to  another,  according 
to  Holers  An,  and  adopted  by  Bacon^  will  clearly  shew,  that  the 
Inferior  CourU  to  which  the  inhibition  to  grant  a  new  trial  is 
directed,  cannot  apply  to  our  constitutional  "Inferior  Court" 
The  division  of  the  English  Courts  is,  into  such  as  are  of  record, 
and  not  of  record  ;  and  those  of  record,  into  such  as  are  supreme. 
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superior  or  inferior.  The  Supreme  Court  of  the  Kingdom  is  the 
high  Court  of  Parliament — Superior  Courts  of  record  are,  IsU 
Those  that  are  more  principal,  and  less  principal.  1st.  The  more 
principal  ones.  1.  The  Lord's  House  in  Parliament  2.  The 
Chancery.  3.  King's  Bench.  4.  Common  Pleas.  5.  Exche- 
quer, &c.  The  less  principal  are  Goal  deliyery.  Oyer  and  Ter- 
miner, Assize,  Nisi  Prius,  dtc.  The  Inferior  Courts  of  record,  *'  as 
ordinarily  so  called,  are  Corporation  Courts,  Courts  Leet,  and 
Sheriff's  Tourn,  d&c."  Courts  not  of  record,  are  the  Courts 
Baron,  County  Courts,  and  Hundred  Courts,  dLC  Now,  our  In- 
ferior Courts,  inrested  as  they  are,  as  Courts  of  record,  with  the 
high  and  important  powers  and  attributes  delegated  by  the  Con- 
stitution and  laws,  are,  as  distinguished  from  other  inferior  judi- 
catories, and  according  to  the  English  dirision  and  classification. 
Courts  *^moie  principal,"  because  they  have  an  amplitude  of 
jurisdiction  analogous  to  the  English  Court  of  Common  Pleas, 
which  is  a  Court  "  more  principal,"  as  designated  in  the  English 
division.  It  follows,  and  to  my  mind  as  an  irresistible  conclu- 
sion, that  our  Inferior  Courts  possess  the  power  of  granting  new 
trials.  It  is  a  doctrine,  which  to  me,  seemr  to  teem  with  absur- 
dity, that  a  Court  possessing,  as  the  Inferior  Court  does,  concur- 
rent power  with  the  highest  tribunal  of  the  State,  in  the  trial  of 
ciril  cases,  to  any  amount,  and  any  importance  as  it  may  relate  to 
principle,  is  notwithstanding  fettered  in  its  authority  and  discre- 
tion to  award  substantial  justice,  upon  the  manifest  errors  of  law 
and  fact,  of  the  first  verdict  The  inhibition  of  the  English  au- 
thorities has  no  applicability.  It  will  be  found  to  extend  to  very 
Inferior  Courts  of  record,  or  not  of  record.  As  UlustratiTe  of  this 
proposition,  I  shall  advert  to  two  or  three  cases  generally  relied 
upon,  in  support  of  the  doctrine.  The  first  is  the  case  of  Dem» 
Regina  vs.  HtZZ,  et.  dL  {Salk.  201.)  ''  Judgment  was  given  in 
the  Town  Court  of  Bristol,  and  costs  taxed  and  a  sci*  fa.  taken 
out  against  the  bail,  and  a  year  afterwards  the  Court  granted  a 
new  trial,  and  set  aside  the  first  judgment,  and  an  attachment  was 
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granted  against  the  Judge  for  this  cause."     {Perk.  550.  S.  C.    2 
Salk.  650.  S.  C.     3  Salk.  363.     Holt.  421.)     "  Yorke  moved  for 
a  Mandavius  to  the  Judge  of  the  Court  of  Sandwich,  to  give  judg- 
ment upon  a  verdict,  though  he  had  granted  a  new  trial  for  ex- 
cessive damages,  without  payment  of  costs.     And  he  insisted  that 
a  Judge  of  an  Inferior  Court  cannot  grant  a  new  trial :  and  to  that 
opinion  the  Court  inclined."     Brooke  vs.  Ewer  and  ux.     (1  Str. 
113.)     It  will  then  be  perceived  that  the  Inferior  Courts,  to  which 
the  English  authorities  deny  the  power  of  granting  a  new  trial, 
are  similar  in  their  functions  and  organization  to  our  subordinate 
Inferior  Courts  of  record,  and  not  of  record — such  as  Corporation 
Courts,  Justice's  Courts,  Courts  Martial,  and  other  inferior  judica- 
tories ordained  and  established  by  the  General  Assembly.     Hav- 
ing endeavored  to  remove,  and  I  hope  satisfactorily,  the  doubt,  if 
it  existed,  on  the  minds  of  the  justices,  another  application  to 
that  Court  may,  perhaps,  be  attended  with  better  success.     Within 
any  reasonable  time  after  the  verdict  of  the  Jury,  (particularly  as 
an  extra  session  of  the  Court  is  held,  and  the  Jury  impanneled  for 
the  special  purpose  of  trying  the  issue  of  fraud,)  the  motion  for  a 
new  trial  may  be  made,  and  upon  its  being  granted,  it  is  perfectly 
competent  for  that  Court  to  assign  a  convenient  time,  and  direct 
another  Jury,  to  be  drawn  for  the  second  trial.     This  effort  is  due 
to  an  unhappy  fellow  creature,  who  is  doomed  to  perpetual  impri- 
sonment, if  another  investigation  should  confirm  the  verdict  un- 
der which  he  is  now  confined.     This  being  the  destiny  which 
awaits  him,  the  humanity  of  the  Court  will  surely  avail  itself  of 
any  legal  grounds  which  may  possibly  in  its  developements  en- 
title the  prisoner  to  the  benefit  of  the  insolvent  act.     I  am  satisfied 
a  new  trial  ought  to  be  granted,  and  if  it  is  refused  under  all  the  cir- 
cumstances suggested,  it  will  become  my  duty  to  find  some  remedy 
for  a  case,  which  without  the  interposition  of  this  Court  is  deprived 
of  one.     That  remedy,  will,  under  my  present  impressions,  be  the 
writ  of  Mandamus,  directing  a  new  trial  upon  the  grounds  stated 
in  the  petition  and  motion  of  the  prisoner.     I  hope,  however,  that 
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E  re-consideration  of  the  justices  will  prevent  any  further  applica- 
tion to  this  Court.     The  rule  nisi  for  the  certiorari  must  be 
discharged,  and  upon  some  of  the  objections  urged  by  the  counsel 
for  the  creditors.     I  still  maintain  the  distinction  between  the 
constitutional  and  judicial  writ  of  certiorari.      The  former  is 
only  applicable  to  the  errors  of  inferior  jurisdictions,  other  than 
**  Inferior  Courts ;"  the  latter  is  the  legislative  remedy  for  the 
correction  of  errors  of  Inferior  Courts,  as  before  contradistin- 
guished from  Inferior  Judicatories.     A  petition  stating  in  extenso 
the  errors  of  the  Inferior  Judicatory,  and  verified  by  the  applicant, 
will  upon  such  terms,  as  the  circumstances  of  the  case  may  re- 
quire, such  as  payment  of  costs  and  giving  security,  obtain  a  rule 
nisi,  upon  not  iceto  the  opposite  party,  or,  if  the  exigency  of  the 
case  should  demand  a  more  energetic  and  speedy  proceeding,  an 
immediate  granting  of  the  certiorari.     The  principles  and  the  exi- 
gencies which  influence  a  Court  of  chancery  in  granting  injunc- 
tions, will  be  good  guides  for  this  Court  on  applications  for  the 
constitutional  writ  oi  certiorari,  the  objects  oi  both  remedies,  be- 
ing very  similar.     The  judicial  writ  of  certiorari  is  exclusively 
for  the  correction  of  errors  of  the  Inferior  Court, — that  Court 
next  in  dignity  to  the  Superior  Court.     In  the  exercise  of  this 
power  by  the  Superior  Court,  the  party  applying  for  the  certiora- 
ri must  shew  that  he  has  complied  with  the  preliminary  measures 
of  taking  exceptions,  having  them  over-ruled,  and  giving  twenty 
days  notice.     It  is  also  required  by  Act  of  General  Assembly 
passed  16th  December,  1811,  payment  of  costs  which  may  have  ac- 
crued on  the  trial  below,  and  sufficient  security  for  the  eventual 
condemnation  money,  or  any  future  costs  which  may  accrue. 
These  latter  requisites  are  in  common  with  every  species  of  cer- 
tiorari, constitutional  or  judicial,  but  the  necessity  of  exceptions 
and  twenty  days  notice  are  only  requisite  on  applications  for  cer- 
iioraris  to  the  Inferior  Courts,  and  no  other  Courts  can  be  implied 
in  the  Judicial  act  of  February  I6th,  1799,  Sect.  54,  because  the 
Judge  of  the  Superior  Court  is  commanded  upon  deeming  the  ex- 
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ceptions  sufficient,  forthwith  to  issue  a  certiorari  directed  to  the 
Clerk  of  such  Inferior  Court  This  certiorari  cannot  therefore 
issue  to  an  inferior  jurisdiction  not  having  a  Clerk.  Hence  the 
correctness  of  the  exposition,  establishing  the  distinction  as  con- 
tended for,  between  the  constitutional  and  judicial  writ  of  certi- 
orari. I  hope  this  subject  is  now  at  rest  and  that  I  have  rendered 
myself  sufficiently  intelligible  to  silence  further  explanations  in  the 
distinction.  In  this  case  no  exceptions  having  been  taken,  or  no- 
tice given,  and  other  requisites  complied  with  in  terms  of  the  acts 
of  1799,  and  1811, 1  am  compelled  to  discharge  this  rule,  and  it  is 

accordingly  discharged. 

♦ 

Rule  for  certiorari  discharged, 
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Ex  PARTE  R08BTTA  Ralston. 
Habeas  Carpus. 

Where  it  epP^n  ^^  ^  gnndnKMher  of  an  inftat  of  ODder  yeen,  fa  vneMe  property  to 
mainlain  and  edactie  her,  the  Court  on  the  eppUcetion  of  the  guerdien  of  eoch  infent,  will 
direct  her  to  be  delirered  to  him,  fhe  beinf  too  young  to  meke  a  proper  election. 

WHere  an  infant  is  of  mffleient  diecreUon  to  make  a  free  and  imbia«ed  election,  the  Court  will 
permit  her  to  go  where  riie  plei 


By  €BMLRI.T01f ,  Judge. 

THIS  is  an  application  by  the  guardian  of  the  infant  for  the  pos- 
sesfiion  of  her  person,  for  the  purpose  of  better  care  and  educa- 
tion, than  she  can  now  receive  from  her  grandmother,  Mrs. 
Duke,  to  whom  the  writ  is  directed. 

The  infant  is  only  seven  years  old,  and  cannot  make  a  free  and 
unbiassed  election  between  her  guardian  and  grandmother.  Upon 
difierent  circumstances,  this  Court  upon  the  authority  adduced, 
would  permit  the  infant  to  go  where  she  pleased.  The  grandmo- 
ther is  to  hare  access  to  the  infant  on  her  request,  and  at  conve- 
nient  periods. 

It  is  Ordered^  that  the  infant  Rosetta  Ralston^  be  delivered  to 
the  custody  of  her  guardian,  John  Shelhnan. 
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Tbs  State  vs.  Henry  J.  Howell, 

r 

Habeas  Corpus* 

A  person  charged  with  a  felony  in  another  State,  and  fleeing  to  this,  may  upon  a  principle  of 
comity  between  sovereign  Statea  be  detained  for  a  reasonable  period,  for  the  purpose  of  af 
fording  an  opportunity  to  the  proper  authority,  to  demand  the  prisoner. 

*  Where  a  felony  of  a  high  grade  is  charged  upon  a  prisoner,  it  rests  in  the  sound  discretion  of 
•         the  Court,  whether  he  shall  be  admitted  to  bail,  and  where  on  such  a  charge,  the  aflidavits 
against  him  are  very  positive,  and  there  are  no  extrinsic  circumstances  in  his  favor,  bail  will 
be  refused. 

^•^  By  CHARIiTOlV,   Judge. 

THE  prisoner  being  brought  up  by  the  writ  of  habeas  corpus, 
V*Lyon  moved  for  his  discharge,  upon  the  ground  : 

\st.  That  the  offence  charged  was  committed,  if  committed  at 
all,  in  the  State  of  South  Carolina — and  that  therefore,  the  pris- 
oner could  not  be  detained,  but  upon  the  requisition  of  the  Gover- 
nor of  that  State  for  the  prisoner,  as  a  fugitive  from  justice — and 
if  this  objection  was  overruled,  then  that  the  prisoner  was  enti- 
tled to  be  bailed — to  answer  to  any  offence  charged  to  have  been 
committed  in  the  State  of  Georgia.  -V  '  .     a» 

On  the  first  ground,  I  am  of  the  opinion,  that  a  person  charged 
with  a  felony  in  another  state,  and  fleeing  to  this,  may  upon  a 
principle  of  comity,  which  obtains  in  such  cases  between  sover- 
eign States,  be  detained  for  a  reasonable  period,  for  the  purpose 
of  affording  time  for  an  application  to  the  Governor  of  the  State, 
where  the  felony  is  charged  to  have  been  committed,  to  make  the 
demand  as  stated  in  the  Constitution.  Not  only  the  morality  and 
reasonableness  of  the  thing,  as  involved  in  the  general  principle 
of  comity,  but  the  cases  referred  to  by  the  Stiites'  counsel,  sup- 
port the  opinion. 

2d.  As  to  the  application  for  bail :  the  prisoner  is  charged  with 
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having  in  his  possession  a  coanterfeit  Bank  Bill,  with  an  intention 
to  pass  the  same  in  this  State.  By  the  53d  Sect,  of  the  6th  Diri- 
sion  of  the  penal  code  of  this  State,  that  offence  is  punished  by 
imprisonment  at  hard  labor,  for  any  period  of  time  not  exceeding 
fifteen  years.  In  this  high  grade  of  felony,  whether  the  prisoner 
shall  be  bailed  or  not,  rests  in  the  sound  discretion  of  the  Court. 
The  positiyenees  of  the  affidavit  in  this  case,  and  there  being  no 
extrinsic  circumstances  in  favor  of  the  prisoner,  will  not  permit 
me  to  accede  to  this  branch  of  the  motion,  particularly  as  the 
proximity  of  the  session  of  the  Superior  Court,  excludes  the  idea 
of  any  hardship  or  rigour,  in  continuing  the  imprisonment. 

It  is  ordered^  that  the  prisoner  be  remanded  and  detained  in 
custody,  to  answer  to  such  bill  of  indictment  as  may  be  preferred 
against  him,  at  the  next  Superior  Court. 

Habbrsham,  Davies  &  Bbrribn,  &.  Bond,  Sol.  Gen.  for  the 
State — WiLPE,  Gordon  6l  D'Lton,  for  prisoner. 

Part  i. — Q. 
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The  State  vs.  Matthew  Simpson. 
Habeas  Corpus. 

Where  an  UMolrent  debtor  ie  discharged  in  the  manner  prescribed  by  the  laws  of  Georgia,  the 
fees  of  confinement  must  be  paid  out  of  the  debtor's  property,  which  he  has  assigned  for  the 
benefit  of  the  creditors. 

If  there  Is  no  such  fund,  the  fees  must  be  paid  by  the  committing  creditor. 

The  confinement  of  an  insolvent  debtor,  convicted  of  fraudulent  practices,  under  the  insolvent 
laws  of  Georgia,  is  merely  a  continuation  of  the  confinement  under  dvU  proces*  ;  it  is  not  a 
punishment  inflicted  for  a  crime. 

If  the  creditors  at  whose  instance  such  debtor  so  convicted,  is  confined,  refuse  to  pay  his  jail 
fees,  he  will  be  entitled  to  his  discharge. 

By  CHARIiTOlf ,  Judge. 

IT  appears  from  the  return  to  this  habeas  corpus,  that  the  pris- 
oner, Matthew  Simpson,  was  confined  in  the  common  prison 
of  Chatham  county,  by  process  issuing  from  the  Court  of  Com- 
mon Pleas  and  of  Oyer  and  Terminer  of  the  City  of  Savannah ; 
that  application  was  made  by  him  for  the  benefit  of  the  Insol- 
vent Acts ;  that  fraud  being  suggested,  and  an  issue  made  up, 
and  tried  thereon,  the  Jury  returned  a  verdict  of  "  Guilty,"  in 
consequence  of  which,  the  defendant  was  remanded^ 

He  is  now  brought  up  before  roe  by  writ  of  habeas  corpus,  and 
D*hyon,  his  counsel,  moves  for  his  discharge,  upon  the  grounds, 
that  the  jail  fees  have  not  been  paid,  and  that  the  creditors,  or  the 
principal  creditors,  under  whose  process  he  is  still  confined,  con- 
sent to  his  discharge,  upon  the  conditions,  that  they  shall  not  be 
made  liable  for  expenses,  costs  and  charges  incurred :  and  that 
they,  the  creditors,  {Cumming  and  Gwathmey,)  are  permitted  to 
reserve  to  themselves  the  right  of  taking  judgment  against  the 
prisoner,  on  «  suit  pending,  and  to  be  determined  in  January 
next  Gordon  and  Pooler,  attorneys  for  creditors,  also  expressed 
a  willingness  for  the  discharge  of  prisoner,  provided  it  can  be 
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effected,  upon  legal  principles.    I  hare  to  obserre,  that  thif  ex- 
pression of  willingneM  for  the  discharge  of  the  prisoner,  with  its 
restrictions,  amounts  to  nothing ;  for  in  confining  the  Coort  to 
legal  principles^  it  leayes  no  room  for  the  exercise  of  the  hu- 
manity of  this  Court,  or  the  creditors.     If  the  case  is  to  be  deci- 
ded upon  legal  principles,  it  is  to  be  decided  as  all  other  cases  are, 
or  fiibonld  he  decided ;  and  if  the  creditors  feel  commiseration  for, 
and  a  disposition  to  set  the  prisoner  free,  the  illustration  of  their 
mercy  through  me,  must  haye  no  conditions  imposed.     I  can  only 
then  adrert  to  the  motion  of  prisoner's  attorney,  founded  on  the 
non-payment  of  jail  fees,  as  expressed  in  the  return  of  the  Jailer 
to  this  writ.     On  the  discharge  of  an  insolvent  debtor,  the  true 
exposition  of  the  Act  of  the  General  Assembly  of  1801,  is,  that 
the  fees  of  confinement  are  to  be  paid  out  of  the  debtor's  prop- 
erty, placed  by  assignment,  in  the  hands  of  the  trustee  or  trustees, 
for  the  benefit  of  all  the  creditors.     The  last  section  of  the  Act, 
must  contemplate  and  intend,  a  payment  of  fees  by  the  person,  at 
whose  instance  such  insolrent  person  is  confined,  where   the 
debtor  exhibits  no  schedule,  or  surrenders  no  property,  out  of 
which  the  fees  can  be  paid.     In  this  case,  the  debtor  failed  in  his 
application  for  the  benefit  of  the  Insolvent  Acts,  and  he  was  re- 
manded under  a  verdict  of  a  Jury,  that  he  had  been  guilty  of 
fraud.     The  efiect  of  this  species  of  imprisonment,  in  relation  to 
the  payment  of  jail  fees,  is  then  the  only  subject  for  consideration, 
on  this  motion  for  the  discharge  of  the  prisoner.     The  prisoner 
is  now  placed  in  a  situation,  which  deprives  him  of  any  further 
application  for  the  benefit  of  insolvency ;  and  the  result  is,  that  his 
confinement  must  be  continued  until  his  debts  are  discharged,  or 
a  spunge  put  upon  them,  by  the  unqualified  consent  of  his  cred- 
itors.    This  confinement,  is  not  however,  to  be  considered  as  a 
punishment  inflicted  on  a  criminal  conviction.     It  is  a  continua- 
tion of  the  confinement  under  civil  process,  and  cannot  assume 
the  aspect  of  a  crime,  technically  viewed,  in  any  one  of  its  advan- 
ces.    The  onv8  of  jail  fees,  does  not  therefore  fall  upon  the  pub- 
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lie.  Tbe  creditors,  at  whose  suits  the  prisoner  is  confined,  are 
now  responsible  for  his  fees :  and  his  imprisonment,  will  become 
illegal,  so  soon  as  those  creditors  refuse  to  discharge  them. 
These  fees,  I  think,  are  still  paid  over  to  the  corporation  of  Sa- 
vannah, or  accounted  for  to  that  body,  by  the  Jailer.  If  so,  a 
demand  made  of  fees  by  the  Recorder,  on  the  creditors,  and  a  sig- 
nification of  refusal  to  pay  them,  through  him,  will  entitle  the 
prisoner  to  his  discharge,  and  it  will  be  granted  by  this  Court, 
under  its  present  impressions  of  the  law. 

D'Lton,  for  prisoner — Gordon  &l  Pooler,  for  creditors. 
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John  Bolton,  et.  al.  vs.  Robert  Flovrnot. 
Bill  for  relief  and  Injunction. 

The  referencM  of  a  biU  ia  chancery  an  a  part  thaieoC  Where  a  blU  In  ehanteiy,  eeekii^  aa 
injanctioD,  refers  to  another  bill  pending  in  eame  Court,  in  pari  materia,  and  intimately 
connected  with  it,  the  Court  may  hiToke  the  allegations  of  the  latter  bill  and  the  answer  there- 
to, in  deciding  apon  the  prayer  of  the  former. 

tike  powers  of  the  "  Superior  C<mrU>*  of  Georgia,  as  Courts  of  equity,  art  co-ezteosiTe  with 
those  of  a  Court  of  chancery  in  England. 

Is  a  Jury  required  by  law  in  a  chaaoety  cue  in  Georgia.— Qif«r«. 

The  Judge  of  the  Superior  Court  acting  asChaaceOor,  his  the  power  to  appoit  a  wasur  hi 
chancery,  jMv  Aoc  vice. 

And  where  the  title  is  in  dispute,  and  iacts  are  neeeanry  to  be  ascertained  to  determine  such 
dispute,  it  will  be  referred  to  such  master  to  examine  and  report  thereon. 

THIS  is  a  bill  for  an  injunction,  and  it  prays  also  for  general 
relief. 

I  shall  only  give  the  allegations,  as  far  as  they  are  necessary 
for  the  purpose  of  this  opinion.  It  is  stated,  that  the  complain- 
ants to  this  hill,  are  John  Bolton^  Curtis  Bolton^  Richard  Rich' 
ardsonf  and  Durham  T.  HalU  trading  under  the  firm  of  R,  RicK' 
ardson  4*  ^^<  •  ^^^  ^^^  co-partnership,  a  commercial  house  of 
this  city,  borrowed  of  the  defendant,  on  the  27th  of  March,  1818, 
the  sura  of  916,879  79,  of  Mississippi  stock,  and  gave  an  ac- 
knowledgment of  this  loan,  promising  to  return  it  on  demand, 
after  thirty  days  notice,  or  to  pay  interest  for  it,  at  the  expiration 
of  the  demand :  that  one  of  this  firm,  the  complainant,  John  Bol- 
ton^ was  the  propiietor  of  lots  Nos.  1,  2  and  3,  in  3d  T3rthing, 
Anson  Ward,  in  this  city,  with  the  buildings  and  improvements 
thereon :  that  Richard  Richardson^  (another  of  the  complainants,) 
as  agent  of  the  complainant,  John  BoUon^  (and  it  is  added  with 
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his  approbation,)  in  November,  1819,  entered  into  a  contract  with 
the  defendant,  Robert  Flournoy,  for  the  sale  of  the  lots  and  build- 
ings, and  the  said  defendant  agreed  to  purchase,  for  the  price  of 
seventeen  thousand  dollars — the  loan  of  Mississippi  stock  to  be 
taken  as  part  payment,  and  the  residue  to  be  made  up  from  pro- 
ceeds of  the  sale  of  cotton,  shipped  to  Liverpool,  on  account 
of  defendant,  by  complainants,  and  other  funds  in  the  hands  of 
complainants,  belonging  to  defendant :  that  the  complainant,  R, 
Richardson^  after  entering  into  this  contract,  communicated  what 
he  had  done  to  his  partner,  (and  one  of  these  complainants,)  John 
Bolton^  who  then  resided  at  New  York  :  that  John  Bolton  execu- 
ted titles,  in  which  his  wife  joined,  and  returned  them  to  the  com- 
plainant, R,  Richardson,  for  the  purpose  of  having  them  deliv- 
ered to  the  defendant :  that  under  the  impression  that  the  con- 
tract would  be  complied  with  by  defendant,  the  complainants,  as 
a  firm,  considered  the  Mississippi  stock,  as  the  individual  prop- 
erty of  the  complainant,  John  Bolton :  that  on  the  re-transmission 
of  the  titles  from  New  York,  executed  by  the  complainant,  John 
Bolton  and  wife,  the  defendant,  Robert  Flournoy,  refused  to  ac- 
cept them  :  that  the  defendant  has  sued  the  complainants,  and  re- 
covered judgment  against  them,  for  the  amount  of  Mississippi 
stock  and  proceeds  of  Cotton,  which  sums  united,  are  not  suffi- 
cient to  pay  for  the  property  purchased :  that  John  Bolton  hath 
also  filed  a  bill  against  defendant,  praying  a  specific  performance 
of  the  contract  and  agreement  entered  into  with  the  complainant, 
Richard  Richardson :  and  that  the  complainants  have  applied  to, 
and  requested  defendant  to  suspend  proceedings  on  his  judgment, 
until  the  final  decision  of  the  bill  of  John  Bolton,  now  pending, 
for  a  specific  performance,  upon  which  decision  depends,  (as  is 
alleged,)  the  benefits  of  defendant's  judgment. 

Upon  these  statements,  the  bill  prays  for  an  injunction  to  re- 
strain further  proceedings  upon  the  verdict  and  judgment  of 
defendant ;   and  rests  its  application  upon  the  interrogations  : 
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whether  the  complainant,  John  Bolton^  hath  not  filed  his  bill  for  a 
specific  perforraance  of  the  complainant  Rtckardso»*e  contract? 
and  whether  that  bill  is  not  now  pending  ? 

Without  further  reference  to  this  contest,  what  are  the  inquiries 
that  now  necessarily  present  themselres  ?     I  presume  they  are 
these  : — ^is  a  bill  thus  alleged  to  hare  been  filed  by  one  of  the 
complainants  for  specific  performance,  pending  in  this  Court? 
and  is  it  true,  that  it  is  so  intimately  coiMiectcd  with  this  prayer 
for  an  injunction,  that  without  its  invocation,  there  would  be  no 
hasis  for  this  application,  for  an  injunction  ?     This  bill  declares, 
that  such  bill  for  specific  performance  t^  pending ;  and  that  a 
decision  upon  it,  and  upon  it  alone^  will  depend  the  justice  and 
equity  of  the  defendant,  to  avail  himself  of  the  verdict  and  judg- 
ment at  law.     The  fact  is,  that  such  bill  for  specific  performance 
is  pending,  and  the  other  inquiry  as  to  the  intimate,  inseparable 
connexion  hetween  it,  and  this  bill  for  injunction,  is  now  to  be 
considered  and  answered.     I  answer  this  inquiry  then,  by  plainly 
saying,  that  I  know  not  by  what  possible  means,  I  can  find  access 
to  the  doctrines  which  are  to  direct  me  to  the  equity  claimed 
by  complainants,  without  asking  information  from  one  of  them. 
The  firm  of  Richardson  4*  Co.,  is  composed  of  the  complainants 
of  this  bill.     Who  are  they  ?     John  Bolton,  Curtis  Bolton,  Rich- 
ard Richardson,  and  Durham  T,  Hall.     A  judgment  is  obtained 
against  this  house,  upon  a  loan  and  debt  for  which  all  are  liable. 
But,  this  liability  assumes  a  new,  and  different  aspect  in  chan- 
cery— it  is  thrown  upon  the  shoulders  of  one  of  the  co-partner- 
ship, because,  the  defendant  in  this  proceeding,  has  contracted 
and  agreed  to  take  the  separate  property  of  John  Bolton,  one  of 
the  firm,  in  payment  of  the  debt  due  by  the  firm.     This  agree- 
ment was  anterior  to  the  judgment.     The  defendant's  conduct 
was,  therefore,  in  violation  of  good  faith,  in  prosecuting  his  claim 
to  verdict,  and  we,  the  firm,  are  entitled  to  injunction,  until  he 
complies  with  the  terms  of  his  agreement  with  our  Mr.  John  Bol- 
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ton,  through  our  Mr.  U.  Richardson,  This  is  substantially  the 
argument  of  the  bill,  filed  by  Richardsoii  4^  Co, — and  it  conse- 
quently admits,  that  without  reference  to  the  bill  of  injunction  of 
Bolton,  for.  specific  performance,  there  can  be  no  foundation  for 
this  bill  of  complainants.  Authorities  are  cited  to  shew,  that  you 
cannot  travel  dehors  the  allegations  of  the  bill,  and  denials  of  the 
answer  ia  granting  injunction  ;  and  therefore,  this  bill,  notwith- 
standing its  reference  to  the  bill  of  John  Bolton,  for  specific  per- 
formance, is  to  stand,  or  fall,  by  its  own  isolated  assertions.  No 
case  goes  to  this  extent,  nor  could  it,  because,  the  references  of  a 
bill  are  parts  of  the  bill,  and  are  among  its  vital  principles.  In 
this  case,  unless  the  bill  of  R,  Richardson  t^  Co.,  for  injunction, 
and  general  relief,  and  the  bill  o[  John  Bolton,  the  co-partner,  are 
considered  in  pari  materia,  or  explanatory  of,  and  auxiliary,  each 
to  the  other,  the  bill  of  il.  Richardson  6f  Co,,  is  an  ignis  fat u  us 
leading  and  bewildering  us,  we  know  not  where,  until  the  beacon 
of  John  Bolton''s  bill  appears,  and  directs  us  to  the  port  of  desti- 
nation. There  can  be  no  injunction,  unless  John  Bolton,  prima 
facie  is  entitled  to  specific  performance.  This  was  the  reason  for 
granting  the  rule  nisi,  and  this,  upon  the  whole,  must  be  the  rea- 
son for  rendering  it  absolute.  This  bill  has  no  other  expectation 
of  the  relief  solicited,  than  an  association  of  the  allegations  of  the 
two  bills  ;  and  so  considering  it,  1  must  necessarily  look  to  the 
very  object  upon  which  it  primarily  relies— and  solely  relies,  for 
the  refusal  of  the  motion  submitted,  for  a  dissolution  of  the  in- 
junction— and  that  object  is,  the  bill  for  specific  performance. 
This  bill  of  the  partner,  John  Bolton,  for  specific  performance, 
alleges,  (among  other  matters,  not  material  now  to  advert  to,) — 
that  Richard  Richardson,  in  behalf  of  this  complainant,  entered 
into  a  contract  with  the  defendant,  Robert  Flournoy,  for  the  sale 
of  the  lots  and  improvements,  as  mentioned  in  the  bill  of  R,  Rich- 
ardson ^  CO' :  that  this  complainant  approved  the  contract — sig- 
nified his  approbation  by  letter — and  in  the  same  communication, 
expressed  his  readiness  to  execute  titles,  whenever  they  should 
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be  prepared,  and  forwarded  to  him.  The  complainant  admits  the 
previous  loan  of  Mississippi  stock,  upon  the  liability  of  the  whole 
firm,  as  stated  in  the  bill  of  R.  Richardson  dp  Co.j  but  that  it  sub- 
sequently became  his  individual  property — by  the  agreement  to 
transfer  his  town  lots  and  improvements,  in  discharge  and  pay- 
ment of  the  loan  of  Mississippi  stock  to  the  firm — for  the  value 
of  w^bich  stock,  he  became  a  creditor  to  the  firm,  and  that,  after 
entering-  into  the  contract  (as  set  forth  in  the  bill  of  R.  Richard* 
son  4*  ^O  ^^  defendant,  R.  Flournoy^  "  in  pursuance  thereof, 
took  possession  of  said  lots,  and  the  appurtenances."  Confined 
as  I  am,  as  it  will  soon  appear,  to  a  limited  discussion  of  this  case, 
I  deem  it  unnecessary,  to  notice  any  further  charges  or  allega- 
tions of  tbis  bill. 

The  connexion  between  the  two  bills  will  now  be  more  clearly 
perceived,  and   consequently,  the   impossibility,  of  considering 
alone  the  bill  of  Richard  Richardson  Sp  Co.  for  the  purposes  that 
bill  has  in  view.     The  bill  of  R,  Richardson  df  Co.  prays  for  an 
injunction,  upon  the  ground,  that  the  defendant  has  been  paid  the 
debt  for  which  he  has  obtained  a  verdict,  and  now  seeks  to  make 
tbe  firm  liable ;  and  it  refers  to  the  bill  of  the  co-partner,  John 
3olton^  to  shew,  how  that  debt  has  been  extinguished,  and  adds, 
that  any  hope,  which  the  defendant  can  have,  of  obtaining  the 
benefits  of  his  recovery  at  law,  essentially,  and  entirely  depends 
upon  tbe  final  decree  of  this  Court  on  John  Bolton's  bill  for  spe- 
cific performance.     We  are  therefore,  as  before  stated,  compelled 
to  invoke  the  allegations  of  this  bill  for  specific  performance,  in 
deciding  upon  the  charges  of  the  bill  of  R.  Richardson  ^  Co. — 
and  if  the  allegations  of  the  bill  of  R.  Richardson  4*  Co..,  force 
upon  us  this  necessity,  there  is  no  abandonment  surely,  of  the 
fundamental  principle  of  chancery  practice,  that  in  granting  in- 
junction, we  must  keep  within  the  allegations  of  the  bill  praying 
for  injunction.     Having  settled  this  point — our  attention  is  now 
called  to  the  answers  of  defendant.     To  tbe  bill  of  K.  Richardson 

Part  i. — R. 
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4*  Co.  he  answers,  that  R.  Richardson  4*  Co.  some  time  in  July, 
1619,  borrowed  the  sum  mentioned  in  their  bill,  in  Mississippi 
stock,  upon  the  terms  also  mentioned  in  that  bill :  that  R.  Rich- 
ardson 4*  Co.  were  further  indebted  to  defendant,  on  an  unsettled 
account  for  cotton  sold  ;  that  to  recover  the  whole,  defendant  in- 
stituted a  suit  and  has  obtained  a  verdict :  that  in  November,  1819, 
defendant  had  a  conversation  with  Richard  Richardson,  concern- 
ing the  purchase  of  lots  Nos.  1,  2  and  3,  in  Anson  Ward,  in  the 
city  of  Savannah,  with  the  improvements  thereon,  and  six  feet  of 
ground,  to  be  taken  from  the  lot  occupied  by  Mr.  Alex.  Irvine : 
tliat  this  defendant  consented  to  discount  $17,000  due  him  by  R. 
Richardson  ^  Co.  for  this  property,  (represented  to  be  the  prop- 
erty of  John  Bolton,)  and  the  defendant,  expecting  to  get  good, 
legal,  indisputable  titles  for  the  same,  in  fee  simple :  that  at  the 
instance  of  R.  Richardson,  the  defendant  occupied  a  part  of  the 
premises:  that  discovering  from  an  examination  of  the  will  of 
John  Bolton,  (which  he  makes  an  exhibit  to  this  answer,)  that 
John  Bolton  had  only  a  life  estate  in  the  property,  he,  the  defend- 
ant, declined  entering  into  any  written  agreement,  with  R.  Rich- 
ardson,  for  the  property  thus  intended  to  be  purchased,  and  would 
have  refused  any  title  from  John  Bolton,  if  it  had  been  tendered — 
but  that  no  such  title  has  been  tendered  to  defendant  or,  (as  in- 
formed) to  his  attorney.  That  he  admits  a  bill  has  been  filed  by 
John  Bolton,  for  a  specific  performance  of  the  alleged  contract, 
entered  into  between  the  defendant  and  R,  RicJiardson  ;  that  he 
has  filed  his  answer  to  that  bill,  and  was  anxious  during  the  May 
Term  of  thia  Court,  to  have  had  a  decree  on  the  merits  of  the 
bill  and  answer ;  but,  that  complainant  did  not  proceed,  and  re- 
fers to  this  bill  and  answer  to  shew,  the  futility  of  any  expecta- 
tion of  specific  performance.  The  answer  to  the  bill  for  specific 
performance,  is  with  few  additions,  mutatis  mutandis  a  transcript 
of  the  other.  It  urges,  that  the  occupation  of  the  premises,  and 
the  very  ground  work  of  any  arrangement  with  JR.  Richardson, 
was  under  this  impression — indeed  the  conviction — that  indis- 
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putable  titles  could  be  given ; — and  that  the  defendant  had  no  idea* 
of  any  difficulty  whaterer,  with  regard  to  the  titles,  "  otherwiae, 
the  defendant  would  have  had  nothing  to  do.  with  the  property.** 
He  admits  the  judgment  at  law.  Upon  these  pleadings  the  com- 
plainaBts  R.  Richardson  4"  CJo.,  haye  been  required  to  shew 
caase,  why  the  injunction  should  not  be  dissolired. 

It  was  contended  by  the  solicitors  for  defendant,  that  it  was 
competent  for  them  in  shewing  cause  why  this  injunction  should 
be  dissolved,  to  range  through  the  whole  ground  of  equity,  occu- 
pied by  these  bills  and  answers.     Under  this  impression,  the  case 
was  argued  by  Mr.  Bulloch,  and  as  the  basis  of  his  argument,  he 
assumed  three  positions.     1.  There  is  no  contract  exhibited,  or 
evidence  of  contract  furnished  by  bill  and  answer.     2.  If  there 
were  evidence  of  contract,  it  would  be  unavailing,  because  the 
complainant  John  Bolton,  has  not  a  clear  indisputable  fee  simple 
title   to  the  property,  which  is  attempted  to  be  transferred  in  his 
behalf,  by  such  contract     3.  Equity  will  not  enforce  the  comple- 
tion of  an  agreement,  if  there  be  substantial  doubt  as  to  the  good- 
ness of  the  title  of  vendor.    The  assumption  of  these  grounds 
and  propositions  threw  the  whole  case  upon  the  Court,  and  im- 
posed upon  it  the  necessity  of  deciding  upon  the  effect  of  the 
agreement,  in  relation  to  the  Statute  of  Frauds  and  Perjuries,  the 
perplexed  and  variant  adjudications  as  to  part  performance— and 
when  all  these  points  shall  have  been  disposed  of-^e  still  more 
involved  and  Intricate  question,  as  to  defectiveness  of  titles.    The    ^ 
further  advances  of  the  argument  of  the  defendant's  counsel  in 
extenao,  was  arrested  by  Mr.  Harris  (one  of  solicitors  of  com-  -.^  uul^ 
plainants,)  by  a  suggesUon,  which  he  attempted  to  illustrate  and  J^l   jxJL 
establish  by  authorities,  that  the  main,  and  principal  inquiry  as  to  '^ 

validity  of  title,  can  only  present  iteelf  to  the  consideration  of  a 
Chancellor,  upon  the  report  of  a  master,  after  reference  to  him, 
in  the  usual  practice  of  a  Court  of  equity :  and  that  if  such  refer- 
ence and  report  were  not  sanctioned  by  the  usages  and  practice 


Digitized  by 


Google 


132  CHATHAM  SUPERIOR  COURT. 


[Bolton,  6t.  al.  vs.  Flournoy.) 
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of  the  equity  side  of  this  Court,  still  the  discussion  in  extensor 
would  lead  to  a  judicial  usurpation,  upon  the  rights  of  a  special 
Jury, — because,  th^  discussion  upon  all  the  equity  of  the  bill  and 
answers,  would  involve  the  whole  merits  of  the  case,  and  would 
therefore  demand  a  final  decree,  but  which  decree  according  to 
the  judicial  system  of  Georgia,  requires  the  aid  and  co-operation 
of  a  special  Jury.     He  contended,  (and  it  was  afterwards  enforced 
by  Davies  6p  Berrien,)  that  if  the  validity  or  defectiveness  of  title 
were  to  influence  the  Court,  even  in  the  opinion  it  might  express, 
or  the  order  it  might  give  on  this  motion,  still,  whether  that  title 
was  valid,  or  defective,  could  not  be  conclusively  ascertained  by 
the  bills,  the  answers,  or  the  exhibits,  because,  the  condition  and 
capacities  of  the  parties,  might  be  very  variant  and  different  now, 
(as  that  condition  and  these  capacities,  operated  upon  the  tenures 
and  interests  created  by  Robert  Bolton's  will)  from  what  they 
once  appeared,  or,  might  appear  at  the  plenary  hearing ;  and  that 
whatever  might  have  been  th^  defectiveness  of  title,  at  the  epocha 
of  the  agreement,  or  at  any  other  time  during  the  occupancy  of 
the  property,  or  a  part  of  it,  by  R.  Flournoy — it  was  sufficient, 
for  all  the  purposes  of  equity,  contained  in  the  bill  for  specific 
performance,  to  tender  a  good  title  at  the  period  of  the  decree. 
Mr.  Harris,  asks,  (in  support  of  his  suggestion,  that  the  practice 
in  chancery  required  a  reference  to  a  master,)  "  is  there  evidence 
in  the  bill,  or  answer,  that  the  title  is  good,  bad  or  doubtful  ?'* 
The  defendant  attaches  to  his  answer,  a  will  of  Robert  Bolton, 
which  he  charges,  gives  only  a  life  estate  to  John  Bolton,  in  right 
of  the  interest  vested  in  his  wife,  the  devisee — for,  this  is  an  exe- 
cutory devise,  it  is  a  fee  limited  on  a  fee,  and  upon  the  extinction 
of  heirs  of  Sally  Bolton,  the  fee  simple  inteiest  vests  in  the  heirs 
of  another  daughter. 

How  is  this  Court  to  ascertain  from  the  bill  and  answer,  the 
facts  necessary  for  the  ascertainment  of  the  interest  John  Bolton 
has  in  the  property,  even  under  the  construction  given  to  the 
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VA\,  by  defendant's  answer  ?  Can  this  Court  know  judidally, 
that  John  Bolton^  his  wife  or  children  aie  living — and  that  the 
other  daughter  of  Robert  Bolton  is  living,  hariog  children,  in 
whom  this  expectancy  may  nhhnately  vest  ?  These  facts,  are  not 
disclosed  in  the  pleadings.  If  the  Court  therefore  has  no  judicial 
notice  of  the  facts — and  particularly  of  the  persons  in  esse  for 
whose  benefit  the  limitations  in  the  will  of  Robert  Bolton  are  in- 
tended, a  fortiori^  the  Court  can  have  no  personal  knowledge  of 
these  facts.  It  is  a  matter  therefore  of  investigation  and  evidence, 
beyond  the  allegations  of  the  bills,  and  the  charges  and  exhibits 
of  the  answer,  and  if  thus  dependent  upon  ulterior  investigation, 
for  the  purpose  of  settling,  and  ascertaining  extrinsic  facts  and  cir- 
cumstances— the  expediency,  the  propriety,  and  necessity,  of  a 
reference  to  a  master,  or  other  officer,  must  be  strikingly  obvi- 
ous ;" — and  numerous  authorities,  are  cited  to  shew,  that  a  Chan- 
cellor of  England  would  consider  and  order  a  reference,  as  a  mat- 
ter of  course^ 

I  think,  this  is  a  fair  representation  of  Mr.  Harris^  argument, 
on  his  motion  or  suggestion  for  a  reference  to  a  master  in  chan- 
cery. 

Law  and  Jackson,  associated  with  Mr.  Bulloch^  as  solicitors  for  Q^a  s  ^ 
defendant,  repel  this  motion  for  a  reference,  by  contending,  ^*^  vV/ /i-j^ 
the  appointment  of  a  master  in  chancery,  cannot  be  exercised  by      [/ 
this  Court,  and  there  can  be  no  such  officer  of  this  Court,  with 
the  functions  claimed  for  him,  under  any  construction  of  the  posi- 
tive, or  adopted  jurisprudence  of  Georgia.     Admitting  the  history 
of  these  officers  in  chancery,  as  detailed  by  Harrison,  (the  au- 
thority referred  to,)  it  is  now  for  the  first  time  to  be  considered, 
whether  such  an  officer,  can,  under  the  equity  jurisdiction  of  a 
Superior  Court  of  Georgia,  be  appointed  pro  tempore,  for  the  dis- 
charge of  duties,  that  are  usually  imposed  upon  him,  by  the  chan- 
cery jurisdiction  of  England.     Time  is  not  allowed  me,  nor  docs 
the  nature  of  this  case,  at  this  period  of  the  discussion  require. 
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that  I  should  detail  the  powers  of  a  Court  of  equity  in  Georgia, 
as  exercised  by  the  Superior  Court,  with  all  the  incidents  of  these 
acknowledged  powers.  In  reference  to  the  Judicial  Act  of  this 
State,  I  can  only  say,  that  the  powers  of  ihe  Superior  Court, 
cover  every  foot  of  ground,  that  a  Court  of  chancery  can  occupy 
in  the  exercise  of  its  ordinary,  or  extraordinary  authority,  as  con- 
tradistinguished from  a  Court  of  common  law.   JXlieJ[udicial  Act 


of  the  State,  declares,  that  "  the  Superior  Courts  in  the  several 


counties  shall  exercise  the  powers  of  a  Court  of  equity  in  all  ca- 
ses, where  a  common  law  remedy  is  not  adequate,  to  compel  par- 
ties in  any  causcj  to  discover  on  oath  all  requisite  points  neces- 
sary to  the  investigation  of  truth  and  justice,  to  discover  transac- 
tions between  co-partners,  and  co-executors,  to  compel  distribu- 
tion of  intestate's  estates  and  payment  of  legacies,  and  to  discoT«r 
fraudulent  transactions  for  benefit  of  creditors,  and  the  proceed- 
ings in  all  such  cases,  shall  be  by  bill,  and  such  other  proceedings 
as  are  usual  in  such  cases,  until  the  setting  down  the  cause  for 
trial."  Now,  this  Act  clothes  the  Judge  of  the  Superior  Court 
most  completely  with  the  broad  and  full  mantle  of  a  Lord  Chan- 
cellor, so  far,  as  that  habiliment  may  be  compatible,  with  our  po- 
litical and  judicial  relations.  It  gives  the  ample  powers  of  a 
Court  of  chancery,  in  all  cases  where  a  common  law  remedy  is 
not  adequate,  and  as  there  are  many  and  other  cases  of  that  des- 
cription, I  consider  the  particular  enumeration  of  powers,  as  in- 
serted, ex  dbundanti  cautella^  and  not  at  all  restrictive  of  the 
general' and  sweeping  authority,  before  designated.  And  this  I 
believe,  and  hope,  has  been  the  exposition  uniformly  given. 
There  is  no  legislative  mandate  for  the  co-operation  of  a  Jury  in 
a  chancery  case— unless  it  is  implied  in  the  term  **  trial,'*  which 
necessarily  conveys  the  intention  of  the  Legislature,  as  to  the  in- 
terposition of  a  Jury.  But,  shall  such  an  implication,  in  opposi- 
tion to  the  full  powers,  given  to  the  Supeiior  Court  as  a  Court  of 
equity,  and  Ihe  direcjtion,  that  the  proceedings  shall  be,  as  are 
«*  U8ual„iiX^aMffJi  rai<ii"  «tiip  the.  Judge  of  thp  ftiip<>rinr  ^^x\r\  of 
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these  power$:ghig]),hnr1  hfifin  hgfnrf  PTpreasly  delegated  to  hig  dc^ 
partment  ?    It  is,  then,  fairly  a  roatter  of  doubt,  whether  a  Jury  is  \^ 
required  in  a  chancery  cause^   But  it  may  be  said  communis  error  * 
facitjus^  and^the^common  error  has  been  to  jj[iye  this  coequal  pow- 
er  to  a  special  Jury,  whose  aid  is  deemed  essential  to  the  validity  of 
a  final  decree.  _  A  Jury  is  an  anomaly  in  a  Court  of  chancery,  and 
in  the  language  of  our  Judicial  Act,  is  not  usual  in  "such  cases." 
"What  is  usual  in  "  such  cases?"   Why  to  refer  the  facts  to  a  Court 
^^  cg'T^^'^QP^ft^  fo^  t^^ft^ — and  is  there  any  positive  inhibition  in  the* 
judicial  system  of  Georgia,  to  interfere  with  that  course  of  proceed- 
ing— thereby  preventing  the  unnatural  amalgamation^  which  nj^w: 
exists  of  chancery  and  common  law  jurisdictions^?  I  think  not.  But 
it  is  not  my  intention  to  disturb  the  belief,  which  has  been  impress- 
ejupon  the  public  mind,  that  a  special  Jury  is  required  by  law  in 
an  equity  case.   lUs^reg^uired  by  a  rule  of  Court — and  regnirftr^  by 
this  rule  of  my  predecessor,  in  obedience  probably^  not  to  any 
interpretation  of  the  law  of  the  State,  but  to  the  received  and 
adopted  practice  of  the  Court,     Tn  *^^  »ir^4>iiifi^nc>^|if  of  discussion, 
my  object  has  been  to  shew — that  ex  debito  justitict,  the  com- 
plainants are  not  entitled  to  any  rights,  they  have  insisted  upon 
in  relation  to  a  trial  by  Jury,  and  that  this  Court  might  without 
infraction  of  law  decree  upon  the  full  merits  of  the  case :   but 
another,  and  principal  object  has  been  to  shew,  that  if  this  Court 
sustaining  a  chancery  jurisdiction,  might  dispense  with  a  trial  by 
Jury,  where  mere  naked  equitable  doctrines  were  involved,  it     r^ 
followed,  it  was  an  irresistible  deduction,  that  it  possessed  all  the 
incidents  of  a  Court  of  chancery.     If  therefore,  it  should  become 
necessary  in  aid  of  the  principal  powers  of  this  Court,  to  create  a 
masterf  with  the  functions  usually  attached  to  his  office  in  the 
country  whence  we  have  borrowed  our  equity  system,  I  do  not 
hesitate  in  saying,  that  this  power  is  incidental  to  the  Court,  and 
that  such  officer,  ad  interim  may  be  appointed.     His  functions 
will  uf  course  expire  with  the  purposes,  or  the  case  requiring  the 
exercise  of  his  functions,  because  there  is  no  feature  in  the  orga* 
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nization  of  this  Court,  requiring  a  permanency  in  his  station  :  and 
if  it  did,  the  Clerk  may  always  be  considered  as  master  in  chan- 
cery. 

This  brings  us  to  the  question,  whether  this  case  requires  a  re- 
ference? Mr.  Harris^  has  assigned  reasons,  why  there  should  be 
'  a  reference,  which  reasons  have  been  adverted  to.  Mr.  Law,  does 
not  deny  the  power  of  a  Chancellor  to  lefer,  or  that  it  is  the 
general  course,  but,  contends,  that  a  reference  has  never  been 
made,  but  where  the  title  was  the  only  matter  in  dispute.  This 
is  the  doctrine,  if  this  Court  can  appoint  a  master  in  chancery, 
which  he  had  before  controverted.  He  cites  late  chancery  adju- 
dications in  support  of  his  position.  The  title  in  this  case,  he 
says,  is  not  the  exclusive  matter  in  dispute.  There  are  facts  in 
the  bill  variant  from  the  admitted  facts  in  answer,  and  this  is  illus- 
trated by  the  fact,  charged  in  the  answer,  of  six  feet  of  ground,  in 
addition  to  lots,  Nos.  1,  2  and  3.  Mr.  Habersham  in  reply,  af- 
forded the  explanation  ;  but  I  consider  the  suggestion  and  expla- 
nation as  refinements,  not  interfering  with  the  fact,  that  stands  in 
the  front  of  this  discussion,  that  the  title  is  in  dispute,  and  7nay 
constitute  the  only  pivot  upon  which  the  final  decree  may  turn — 
and  that  final  decree  according  to  the  practice  of  this  Court, 
is  the  reault  of  the  conjoint  deliberation  of  the  Court,  and  a  spe- 
cial Jury. 

A  bill  is  filed  for  an  account, — could  it  be  expected — w^ould  it 
be  according  to  the  power  given  by  the  judicial  system  to  adopt 
the  usual  proceeding  in  chancery,  to  submit  voluminous  and  com- 
plicated items  for  the  consideration  and  decree  of  Judge  and 
Jury  ?  I  presume  a  reference  to  auditors,  would  on  motion  be 
the  inevitable  order  of  the  Court:  and  can  there  in  the  nature 
of  things,  be  any  distinction  between  such  reference  to  auditors, 
and  reference  to  a  master,  or  a  Clerk  of  this  Court,  or  any  other 
person  who  may  be  appointed,  to  report  on  the  complicated,  en- 
tangled facts,  of  a  disputed  title  ?    The  reason  operating  in  favor 
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of  one  reference,  eperatee  m  forcibly  in  ftiror  of  the  other.  This 
case  may  assume  an  aspect  at  this  period,  rery  different  from  the 
aspect  assumed  on  the  filing  of  these  bilk.  The  exhibits  do  not 
afford  all  the  evidence,  the  Court  and  special  Jury  would  require, 
the  former,  in  delirering  its  charges,  the  latter  in  returning  its 
decree.  The  complainant  (upon  which  I  hare  formed,  and  ez« 
pressed  no  opinion,  but  refer  to  the  argument  of  his  adTocates,) 
fftajr  at  the  decree  perfect,  what  was  before  perhaps  a  defectire 
title :  and  this  perfection  of  title  may  depend  upon  the  persons  in 
essCf  objects  of  Robert  Bolton's  beneyolence.  With  these  Tiews, 
I  shall  direct  a  reference,  but  upon  terms  I  hope,  which  will 
erince  an  anxiety  to  accede  to  the  wishes  of  defendant  for  a 
speedy  inrestigation,  at  a  full  hearing,  and  to  consult  the  equity 
of  the  case. 

It  is  ordered^  that  these  bills  and  answers,  together  with  their 
respective  exhibits,  be  referred  to  the  Clerk  of  this  Court,  who  is 
hereby  directed  to  proceed  forthwith  and  without  delay,  to  notify 
to  the  complainants  and  defendant,  that  he  will  receive  and  hear 
at  his  office,  at  a  time  to  be  appointed  by  him,  all  evidence  in  aid 
of,  or  against  the  bills  and  answers,  so  far  as  that  evidence  may 
relate  to  the  persons  named  as  devisees  in  the  will  of  Robert  BoU 
ton^  and  the  issue  of  such  devisees  living,  appearing  to  be  entitled 
to  the  property  in  dispute  ;  to  report  also,  with  expedition,  on 
suchevidence,  and  on  all  other  matters  which  may  be  submitted  to 
him,  by  complainants  and  defendant,  on  the  validity,  or  defective- 
ness of  the  title  of  complainant  John  Boltonf  to  the  propei  ty  upon 
the  alleged  transfer  of  which,  he  seeks  a  specific  execution. 

And  it  is  further  ordered,  that  the  complainant  have  leave  to 
file  his  general  replication,  and  that  this  cause  be  set  down  for  a 
hearing,  during  (if  practicable)  the  present  term,  to  abide  the  fur- 
ther  order  of  this  Court,  as  to  its  continuance,  upon  the  said  re- 
port of  the  Clerk— and  that  this  injunction  be  continued  until  the 
said  report  shall  have  been  notified  to  this  Court  as  filed,  or  until 

Part  i. — 8. 
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this  Court  shall  have  given  its  ftirlher  order,  on  the  motion  for  ar 
dissolution  of  said  injunction. 

For  coroplainants-^HARRis  &  Habersham.    For  defendant — 
Bulloch,  Law  &  Jackson. 


By  the  Act  of  the  Generil  Aasembly  of  Georgia,  paaeccT  23d  December,  189(X-the  Judges  of 
the  Superior  Couns  of  the  couniiee  of  Chatham,  Richmond  aikd  Bibb,  reepectively,  are  author- 
ised to  appoint  a  maater  in  equity.  A#  that  Act  leayea  the  compensation  of  the  master,  to  be 
determined  "by  the  Court  and  Jury  trying  the  particular  cauae,"  it  would  seem  that  the 
doubt  entertained  by  the  Court,  in  the  above  decision,  whether  a  Jury  was  indispensably  ne- 
oeaaary,  in  a  chancery  caae,  under  our  judicial  fystem^  can  no  longer  eziatr-^Vide  Acta  of  1830, 
p.  Sr.-riEd.) 


'In    '■:•  '■;  ■. 


i'   ,:n':  •i.">''-  ■  ;!•■■;  :.>i 


••  •  ■'■    ^     -.'   .:•:;   "  •  Ml  '!(.  •:- 
■      :••    '■■-:.■   •!•)  Mil. 
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—  >• ; 'x3  '4/.X     'tiiE  State  vs.  P.  L.  Wicks.    '••-  ♦  *  •**•  »-"^     i"~~iil 

\m_  »i 

Habeas  Corpus. 

Where  U  app^m  upon  a  charge  of  homicide,  that  there  are  favorable  cifcumstaoces  in  the 
case,  and  there  is  a  presumpiion,  that  the  prisoner  has  been  guiltj  of  manslaughter  only — 
the  Court  will  exercise  its  discretion  by  admitting  bail. 

• 

THE  prisoner  being  brought  up,  his  counsel  moved  that  he  be 
admitted  to  bail  upon  the  grounds,  that  it  appeared  from  an  ex- 
amination of  the  affidavits  returned,  as  taken  before  the  com- 
■•,  mitting  Magistrate,  and  the  Coroner,  that  the  offence  with 
which  the  prisoner  stood  charged  was  manslaughter,  and  that 
if  such  should  not  be  the  impression  of  the  Court,  yet  there 
was  a  presumption  of  innocence,  and  many  favorable  circum- 
stances, which  called  upon  the  Court  to  exercise  its  discretion, 
to  the  extent  of  the  prisoner's  application — and  that  he  was 
prepared  to  give  any  bail  and  security  the  Court  might  require. 

TV 

Bf  €IIARI.T0]¥,   Judge. 

There  are  favorable  circumstances  in  this  case,  and  there  is  a 
presumption,  that  the  prisoner  has  only  been  guilty  of  man- 
slaughter, and  therefore,  supported  as  I  am,  by  numerous  author- 
ities, which,  under  a  similar  combination  of  circumstances,  have 
admitted  to  bail. 

It  is  ordered,  that  the  prisoner  be  discharged  upon  his  entering 
into  recognizance  before  the  Clerk  of  this  Court,  himself  in  two 
thousand  dollars,  and  two  good  securities  to  be  approved  of  by 
the  Court  in  two  thousand  dollars  each,  to  answer  to  such  bill  of 
indictment  as  may  be  preferred  against  him  during  the  present 
term. 


Digitized 


b^jGooQle 


140  CHATHAM  SUPERIOR  COURT. 


^ 


Joseph  Cummino — ^Plff.  in  Execution,  Sc  Eleazar  Early — 

Claimant.  ,    ^ 

If  the  mortgagee  of  personal  property  fall  to  record  bia  mortgage,  a  bona  fide  purchaser, 
claimiug  under  mortgagor  without  notice,  will  be  entitled  to  retain  the  property. 

A  purchaser  for  valuable  coneideration  without  noticey  actual  or  constructive,  will  be  pro- 
tected, though  he  purchase  from  one  who  had  notice. 


ion  of  personal  property  \b  prima  facie  evidence  of  title. 

By    CHARI.TO]¥,   Judge* 

THE  decree,  or  rather  verdict  of  the  special  Jury  in  this  case, 
presents  the  following  facts  for  the  decision  of  the  Court. 

"  We  find  that  the  negro  William  was  levied  on  by  virtue  of 
an  execution  founded  on  the  foreclosure  of  a  mortgage,  from 
Benjamin  W.  Leach  to  Joseph  Gumming — that  w^hen  the  levy 
was  made,  William  was  in  Early^s  possession — that  Gumming ^ 
on  the  7th  July,  1819,  sold  the  said  negro  to  Leach,  and  took  the 
mortgage  above  mentioned,  dated  7th  July,  1819 — that  Leach,  on 
the  12th  August,  1819,  sold  the  negro  to  E.  Wallen,  by  bill  of 
sale — that  at  the  time  Wallen  purchased  from  Leach,  he  knew  of 
the  mortgage  of  Gumming,  and  that  the  same  was  unsatisfied — 
that  the  bill  of  Gumming  to  Leach  and  Leach  to  Wallen,  were 
both  recorded  16lh  August,  1819 — that  Gumming^ s  mortgage  was 
recorded  on  the  19th  January,  1820 — that  on  the  28th  December, 
1819,  Early  purchased  the  said  negro  from  Wallen  for  a  valua- 
ble consideration,  and  without  any  notice  of  the  existence  of 
Gumming^ s  mortgage.  There  was  no  conveyance  in  writing 
from  Wallen  to  Early,  but  the  sale  was  made  by  parol,  and  the 
delivery  of  the  said  negro  to  Early,  If  upon  this  finding  of  facts, 
the  Court  should  be  of  opinion  that  Early  is  entitled  to  the  negro 
claimed — then  we  find  the  property  levied  on  not  subject  to  the 
execution — if  the  Court  should  be  of  opinion  that  Gumming  is 
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enUtled,  we  find  the  property  leTied  on  sabjeet  to  the  execution, 
and  assess  therefor,  the  sura  of  $400  damages  and  costs  of  suit. 
25th  January,  183^  ALEX'R  TELFAIR,  Foreman:' 

The  plaintiiflT  in  execution,  upon  whom  the  burthen  of  proof  lies, 
according  to  our  judicial  system,  gives  in  evidence  a  mortgage 
from  heach  to  him  of  this  negro,  thus  levied  upon  to  satisfy  the 
execution,  issued  on  the  foreclosure  of  his  mortgage,  and  the 
question  is,  whether  this  lien,  of  which  Wallen  had  notice,  is  to 
affect  the  proprietary  interest  of  the  claimant  Early^  who  had  no 
notice  of  the  incumbrance,  and  who  purchased  for  a  bona  Jide^ 
and  valuable  consideration.  It  ^  conceded,  that  Cumming*9  bill 
of  sale  to  Leach^  and  Leach  to  Wallen^  were  both  recorded  16th 
August,  1819,  and  that  Leach's  mortgage  to  Cumming  was  regis- 
tered 19th  January,  1890.  The  statutes  referred  to  by  the  attor- 
ney for  plaintiff  in  execution,  are  all  calculated  for,  and  intended 
to  prevent  fraud,  by  requiring  a  registry  of  the  lien  or  incum- 
brance. Record  the  conveyance  or  mortgage,  the  world  has  then 
notice,  and  the  purchaser  pays  his  money  for  the  property,  under 
all  the  penalties  and  consequences  of,  caveat  emptor.  As  it  re- 
lates to  a  chattel,  or  personal  property,  like  that  in  controversy — 
the  indicia  of  title  are,  possession  and  bill  of  sale.  Possession 
itself,  is  prima  facie  evidence  of  tide,  and  unless  controverted  by 
notice  on  record,  or,  other  notice,  of  a  better  or  more  legal  inter- 
est, will  protect  a  vendee  for  valuable  consideration.  I  say  other 
notice,  becanse  any  information  which  may  put  the  vendee  on  his 
guard,  or  suggest  the  propriety  of  inquiry,  will  save  and  preserve 
the  lien  of  the  mortgage.  The  records  were,  at  the  date  of  JEor- 
ly's  purchase,  silent  as  to  this  lien,  and  no  other  notice  was  fur- 
nished, to  awaken  suspicion  as  to  Wallen' 8  title. 

Upon  the  clearest  principles  of  law  then,  the  dormant  and  con- 
cealed mortgage  of  Cumming^  (technically  concealed,  because 
not  registered,  or  personally  communicated,)  cannot  defeat  the 
validity  of  the  sale  and  delivery  of  the  negro,  from  Wallen  to 
the  claimant  Early — and  therefore,  it  is  ibe  opinion  of  this  Court, 
that  the  property  is  not  subject  to  the  execution. 
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The  State  vs.   Calvin  and  others. 

Indictinent  passing   Counterfeit  Bank  Notes. 

The  right  of  a  prisoner  under  ihe  laws  of  Georgia,  to  have  a  copy  of  ihe  imliciment,  and  a  list 
of  the  witnesses  who  gave  teatimony  before  the  Grand  Jury,  is  waived  by  not  making  the  de- 
mand before  arraignment. 

The  Court  on  motion  of  the  Sol.  Gen.  and  upon  reasonable  notice  to  the  prisoner,  (charged  with 
felony  or  with  a  crime,  which  might  subject  him  to  penitentiary  imprisonment  for  three 
years,)  will  permit  the  namea  of  witnesses  to  be  indorsed  on  the  indictment,  wiio  did  not  give 
testimony  before  ihe  Graiiil  Jury,  and  such  wiinesaea  may  be  examined  before  the  Petit  Jury. 

But  without  auch  notice,  such  witnesses  cannot  be  sworn  or  examined. 

-^  •  By  CHARI.TOM,  Judge. 

BILLS  of  indictment  have  been  found  against  the  prisoners,  for 
offences  which  may  subject  them  to  an  imprisonment  in  the 
penitentiary,  for  a  longer  period  than  the  term  mentioned  in 
16th  Sect.  11th  Div.  of  the  penal  code.  That  section  is  in 
these  words  :  *'  Every  person  charged  with  a  felony,  or  any 
offence  which  may  subject  him,  on  conviction,  to  an  imprison- 
ment in  the  penitentiary  for  the  term  of  three  years,  shall  be 
furnished  previous  to  his  arraignment,  with  a  copy  of  the  in- 
dictment, and  a  list  of  the  witnesses  who  gave  testimony  before 
the  Grand  Jury."  r .     r         ^      » 

After  the  arraignment  of  these  prisoners,  their  counsel  applied 
for  copies  of  the  indictment,  as  a  matter  of  right,  under  this  sec- 
tion of  our  penal  code.  I  then  was  of  opinion,  that  the  applica- 
tion came  too  late,  for,  though  the  language  of  the  section  was 
imperative  and  mandatory  upon  the  prosecuting  officer  of  the 
State,  yet  it  was  a  right,  ew  dchito  justitia^,  only  previous  to  ar- 
raignment. In  other  words,  that  the  prisoners  might  refuse  to  be 
put  upon  their  arraignment  until  furnished,  as  this  section  directs, 
with  "a  copy  of  the  indictment,  and  a  list  of  the  witnesses  who 
gave  testimony  before  the  Grand  Jury ;"  but  that  the  neglect  or 
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omission  to  demand  this  copy  of  the  indictment  and  list  of  the 
witnesses  on  the  arraignment,  was  a  waiver  of  the  right,  and  left 
it  discretionary  with  Mr.  Solicitor  General,  after  arraignment, 
whether  he  would  or  would  not  furnish  a  copy  of  the  indictment 
and  list  of  witnesses.     This  section  of  the  penal  code  was  bor- 
rowed from  the  criminal  law  of  England,  in  relation  to  treason ; 
and  the  opinion  I  expressed  when  the  application  was  made  in 
behalf  of  the  accused,  has  since  been  strengthened  and  confirmed 
by  reference  to  lEngHbh  authorities.     By  the  Stat.  7,  W.  3,  c.  3, 
it  is  enacted — that  the  prisoner  shall  have  a  copy  of  the  indict- 
ment— (which  includes  the  caption,  tut  not  ihe  names  of  the  wit- 
nesses,) five  days  at  least  before  t^e  trial,  thai  is,  iipon  the  true 
construction  of  the  Act,  before  his  arraignment;  for  then  is  the 
time  to  take  any  exceptions  thereto,  by  way  of  plea  or  demurrer. 
(Tbst.  229, 230.  Dough  590.)    By  consenting  to  the  arraignment, 
the  prisoner  admits  that  he  has  had  a  copy  of  the  indictment,  or 
waives  the  benefits  he  might  otherwise  claim  under  the  section 
referred  to,  of  the  penal  code  of  Georgia.     The  statute  of  WiU 
Ham,  also  directs,  in  cases  of  treason  (it  enumerates)  that  the  pris- 
oner shall  have  a  copy  of  the  panel  or  jurors,  two  days  before  his 
trial.     This  statute  is  as  imperative  as  the  law  of  this  State,  and 
still  it  has  been  decided,  "if  there  is  any  objection  to  this  copy,  it 
must  be  objected  to  before  the  plea.     For  the  copy  is  given  the 
prisoner  to  enable  him  to  plead ;  therefore,  by  pleading,  he  ad- 
mits that  he  has  had  a  copy  sufficient  for  the  purposes  intended 
by  the  Act.'*     (4  State  trials,  668.)    A  similar  concession  is  in- 
volved, under  our  system  of  criminal  law,  by  neglecting,  or  omit- 
ting to  demand  copies  of  the  indictment  and  list  of  witnesses,  on 
the  arraignment;  for  at  that  period,  the  pri^^er  pleads  orally, 
which  it  is  the  doty  of  the  Clerk  to  plaee  npob  the  minutes*    Ond 
of  the  counsel  for  the  prisoners,  Woj/ne,-  has  since  expressed  his> 
acquiescence  in  the  decision  of  the  €U>urt,  and  has  referred  me  to* 
a  case  in  Salkeld,  in  support  of  it.     The.  doctrine  now  on  this 
point,  is  settled,  and  will  remain  unshaken,  until  subverted  by 
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legislative  interference.  Another  motion  had  been  made  by  Mr. 
Solicitor  before  me,  at  Chambers,  to  permit  him  by  order  of 
Court,  to  indorse  upon  these  bills  of  indictment,  the  names  of  five 
additional  witnesses,  one  of  whom  could  not  have  given  testi- 
mony before  the  Grand  Jury,  because  he  was  then  in  Charleston. 

The  motion  is  opposed  and  resisted  by  the  counsel  for  the  pris* 
oners,  upon  a  variety  of  grounds ;  by  Wayne  and  Cuyler^  because 
of  its  hostility  to  a  decision  of  this  Court,  in  «  case  tried  at  the 
last  term,  in  which  it  is  said,  the  Court  determined,  that  no  wit- 
ness could  be  examined  at  the  trial  of  the  accused,  whose  name  is 
not  on  the  indictment,  among  the  list  of  witnesses  who  gave  testi- 
mony before  the  Grand  Jury :  by  Mr.  D*Lyoii,  because  the  de- 
cilion  in  the  case  referred  to,  was  subsequently  acted  upon,  and 
confirmed  in  Gates* 8  case,  to  whom  a  new  trial  was  awarded,  at 
the  same  term,  upon  the  objection,  that  a  witness  was  sworn  and 
examined  on  his  trial,  whose  name  had  not  been  indorsed  on  the 
bill  of  indictment,  among  the  list  of  witnesses  who  gave  testimony 
before  the  Grand  Jury :  and  because  adding  these  names  now, 
would  operate  as  an  amendment,  or  alteration  of  the  record,  which 
could  not  be  done  in  a  criminal  case ;  by  Mr.  Wilder  because  in- 
dictments were  not  within  the  statutes  ot  Jeofail:  and  these  addi- 
tional names  upon  the  record,  would,  as  contended  for  by  D*Lyonj 
operate  as  an  amendment ;  and  because  the  motion,  if  acceded  to 
by  the  Court,  deprives  the  prisoners  oi  all  the  kind  and  merciful 
benefits  of  the  penal  code,  intended  for  them — the  principal  of 
which  was,  that  the  prisoner  might  have  time  to  inquire  into  the 
characters  of  witnesses. 

Mr*  Habershanh  of  counsel  for  the  prosecution,  did  not  believe 
that  the  decision  of  the  Court  in  the  case  referred  to,  went  to  the 
extent  urged  by  the  counsel  for  prisoners :  and  if  it  did,  it  ought 
to  be  considered  as  a  ftt^'  priiU  adjudication,  which  given  under 
the  impulses  and  suggestions  of  the  moment,  amidst  the  heat  of 
forensic  discussion,  was  always  KaUe  to  errors ;  and  if  it  con- 
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tained  any,  upon  ibe  ulterior  and  grave  reflection  of  the  Court,  it 
was  its  bounden  duty  to  correct  those  errors,  by  its  judgment  de« 
livered  more  deliberately.  It  might  be  done  on  this  motion  and 
the  public  justice  required  that  it  should  be  now  conclusively  set- 
tled and  understood,  whether,  under  a  sound  construction  of  this 
section  of  the  penal  code,  witnesses  upon  whose  testimony  the 
State  might  rely  for  a  conviction,  were  prohibited  from  being 
sworn  and  examined  before  the  Petit  Jury,  because  they  were 
not  found  in  the  list  of  witnesses  who  gave  testimony  before  the 
Grand  Jury. 

Mr.  Bond,  the  Solicitor  General,  said  this  motion  could  not  be 
fairly  viewed,  if  it  was  thought  that  it  assailed  the  beneficent  in- 
tention of  the  Legislature  of  Georgia.  The  intention  of  the  law 
was,  and  its  reason  was,  to  enable  the  prisoner  or  the  accused  to 
inquire  into  the  character  of  the  witnesses :  that  this  motion,  if 
gpranted,  afforded  an  opportunity  of  making  such  inquiry,  and  that 
therefore,  the  intention  of  the  Legislature,  (which  is  admitted  to 
be  the  foundation  of  every  exposition  of  the  penal  code,)  being 
ascertained,  this  motion  could  not  be  considered  in  violation  of  it* 
It  was  also  urged  in  behalf  of  the  motion,  that  the  application  to 
record  the  names  of  these  witnesses  did  not  militate  against  the 
decision  in  the  case  mentioned,  because  the  witness  in  that  case 
was  rejected  upon  the  objection,  that  no  sufficient  notice  had  been 
given  of  the  intention  to  place  her  name  on  the  indictment,  among 
the  names  of  the  witnesses  who  had  given  testimony  before  the 
Grand  Jury ;  and  that  the  distinction  was  supported  by  a  decision 
of  my  predecessor.  Upon  the  weight  of  these  reasons  in  support 
of  and  against  the  present  motion,  I  have  now  to  dedde^ — !• 
whether  such  was  the  intention  of  the  Legislature,  as  is  contended 
for  by  the  Solicitor  General — and  %  whether  that  intention  as 
contended  for,  is  in  accordance  with  the  decisions  of  this  Court* 

Ist.  As  to  the  intention  of  the  Legislature.     It  has  been  men- 
tioned, (and  therefore  I  am  at  liberty  to  say)  that  the  penal  code 
Part  i — ^T. 
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of  Oeorgia  wag  framed  by  Mr.  Harris  and  myself,  under  the  ap-^ 
pointment  of  the  then  Governor  of  the  State.  We  felt  anxious  to 
adopt  the  criminal  law  of  our  ancestors,  to  the  republican  institu- 
tions of  this  country,  and  with  that  feeling  as  the  pole  star  of  the 
duty  confided  to  us,  we  endeavoured  to  place  the  accused  upon  as 
high  a  scale  of  dignity,  as  was  dictated  by  the  wide  difference  be- 
tween a  citizen  of  a  republic,  and  the  subject  of  a  monarchy.  We 
consequently  infused  into  the  system  (which  the  Legislature  of 
Georgia  did  us  the  honor  to  adopt,)  every  principle  of  mercy  and 
indulgence  which  that  contrast  suggested.  We  placed  a  citizen 
of  Georgia,  or  any  person,  committing  an  offence  against  her  good 
order  arid  government,  (which  inflicted  upon  him,  or  her,  a  peni- 
tentiary punishment  for  the  term  mentioned  in  this  section  of  the 
code,)  upon  the  same  footing  as  a  subject  of  England,  charged 
with  treason.  We  considered  that  the  best  men,  under  the  sound- 
est impressions  of  moral,  religious,  and  political  obligations,  might 
commit  the  crime  of  treason^  who  would  from  their  souls  abhor, 
and  be  the  first  to  punish  the  unfortunate  creature  who  had  com- 
mitted the  offence  of  petit  larceny.  Under  this  impression,  we 
also  thought,  (at  least  I  did,)  that  the  privileges  intended  by  the 
statutes  of  England  to  persons  charged  with  treason,  ought  to  be 
extended  to  persons  charged  with  a  felony,  which  subjected  him 
to  a  penitentiary  offence.  In  short,  that  reason  required  the  same 
indulgencies  to  the  one,  that  were  awarded  to  the  other.  Inforo 
ccdi  there  could  be  no  distinction.  Hence  the  introduction  of  this 
section  into  the  penal  code.  It  was  an  adoption  of  the  humane 
provisions  of  the  British  statutes,  in  relation  to  treason,  which 
ought  to  apply  to  an  Americaa  citizen,  charged  with  felony.  The 
statutes  of  England  to  which  I  allude  are  the  statutes  of  Wm.  Ill, 
€•  3,  and  7  Ann^  c.  21.  The  statute  of  Wm.  requires,  as  before 
stated,  that  the  prisoner  shall  have  a  copy  of  the  indictment  he- 
fort  his  arraignment :  and  the  statute  of  Ann^  that  the  prisoner 
shall  not  only  have  a  copy  of  the  indictment,  but  a  list  of  the  wit- 
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nes8e«  to  be  produced,  and  of  the  jurors  iinpanneled,  with  their 
professions  and  places  of  abode,  the  better  to  enable  him  to  make 
his  challenges  and  defence.  The  reasons  of  the  indulgencies  are, 
that  the  prisoner  may  inquire  into  the  characters  of  the  witnesses 
and  qoalifications  of  the  jurors.  These  are  the  reasons  which  in- 
fluenced the  framers  of  the  code,  and  as  I  presume,  the  Legisla- 
ture of  Georgia. 

5^  As  to  the  decisions  of  this  Court. 

I  certainly-  decided  at  the  last  term  in  the  case  so  repeatedly 
pressed  upon  my  recollection,  that  a  witness  who  had  not  been 
sworn  to  give  testimony  before  the  Grand  Jury,  could  not  be  sworn 
and  examined  on  the  trial  of  the  accused  before  the  Petit  Jury. 
My  reason  for  this  decision  was  founded  upon  the  reason  as- 
signed by  the  British  law,  that  the  accused  ought  to  have  an  op- 
portunity of  inquiring  into  the  character  of  the  witness.     The 
sudden  and  unexpected  presentation  of  the  witness  prevented  this 
inquiry,  and  therefore  she  was  rejected.     This  was  the  decision 
in  the  case,  and  it  must,  or  ought  to  be  remembered,  by  every 
person  who  heard  the  opinion.     But  suppose  that  notice  had  been 
given  by  Mr.  Solicitor,  that  he  intended  to  apply  for  a  witness' 
name,  to  be  recorded  on  the  bill,  which  notice  allowed  time  for 
an  inquiry  as  to  character,  was  not  this  a  compliance  with  the  re- 
quisition and  object  of  the  penal  code!     My  predecessor  has  said 
that  it  would  be,  and,  cessante  rationed  cessat  et  ipsa  lex.    Mr. 
Wilde^  of  counsel  for  the  prisoners,  has  pressed  upon  me  the 
maxim  stare  decisis^  that  it  is  better  erroneous  decisions  of  the 
Court  should  be  adhered  to,  than  to  be  dependent  on  the  contra- 
rious  oscillating  opinions  of  this  Court     I  answer  stare  decisis — 
and  upon  that  maxim  this  case  under  the  present  motion  shall  be 
decided. 

It  is  therefore  ordered^  that  the  names  of  the  witnesses  men- 
tioned in  the  motion  of  Mr.  Solicitor,  be  recorded  in  the  list  of 
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witnesses  on  these  bills  of  indictment  who  gave  testimony  before 
the  Grand  Jury. 

For  the  State — Bond,  Solicitor  General,  &,  Habersham.     For 
the  prisoners — Wayne,  Cuyler,  D*Lyon  &.  Wilde, 
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In  the  matter  of  thb  Prbsbntm snts  of  the  Grand  Jury. 

Tha  pntentment  of  a  Onnd  Jury,  will  on  motion,  fouoded  on  mifflciant  reMona,  be  ezpnngod 
from  the  mfanitM. 

TIm  JvtfeM  of  the  InArior  Cont  an  eUgiblo  to  legWktira  and  mOiiarj  ■ppoinfinanfi,  in  a4* 
diiiontotheirJBdidaldmiei,Mdifioatocud,and  tlwraapoctiredutieg  happen  to  be  conKm- 
pomaeoai,  may  elea  which  to  perform. 

By  CKARUTON,  Jwdffe. 

This  is  a  motioD  of  Mr.  Solicitor  General  to  expunge  from  the 
minutes  of  the  Court  a  presentment  of  the  Grand  Jury  of  thk 
term,  in  the  following  words .  '^  We  present  as  an  evil  of  no 
small  magnitude,  the  fiiilure  of  the  sitting  of  the  Inferior  Court 
of  this  County,  for  ordinary  purposes."  The  motion  is  founded 
upon  these  reasons :  (authorized  by  the  justices  to  be  assigned 
for  the  fBtilure  of  the  Court,)  that  two  of  the  justices  of  the 
Inferior  Court,  were  at  the  time  the  Court  for  ordinary  purpo- 
ses should  have  been  held,  in  the  discharge  of  their  duties  as 
members  of  the  General  Assembly,  and  that  another  was  com- 
pelled from  indisposition,  to  visit  the  upper  Country. 

The  Inferior  Courts  sitting  as  a  Court  of  ordinary^  is  com- 
posed of  five  justices.  Three  were  absent  for  the  reasons  as- 
signed, and  these  reasons  were  assigned  by  Mr.  Justice  Harden^ 
who  was  heard  at  the  bar  of  this  Court  My  opinion  is  there- 
fore required  upon  the  sufficiency  of  this  i^pology,  for  the  appa- 
rent neglect  of  duty,  on  the  part  of  the  justices  of  the  Inferior 
Court.  I  can  only  say  that  these  gentlemen  have  assumed  capa- 
cities, and  undertaken  io  discharge  functions,  which,  it  is  true,  are 
allowed  by  law,  but  which  may  occasionally  be  in  hostility,  each 
with  the  other.  As  members  of  the  Legislature^  they  make 
laws ;  as  justices  they  are  required  to  expound  them.  In  one 
case  it  is  jus  dare,  in  the  other  it  is  jus  dicere.  In  short  it  is  a 
peculiar,  and  perhaps,  by  all  the  world  may  be  thought,  a  singular 
feature  in  the  Constitution  of  Georgia,  that  justices  of  the  Infe- 
rior Court  having  co-equal  and  co-extensive  powers  with  this 
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Court  (the  highest  tribunal  in  the  State,)  in  civil  cases,  with  few 
exceptions,  should  be  eligible  as  members  of  the  Legislature, 
when  the  Judge  sitting  here  is  considered  one  of  the  departments 
of  the  government,  and  therefore  ineligible  to  the  Legislature.    It 
may  be  considered  as  a  still  greater  anamoly,  that  the  justices  of 
the  Inferior  Court,  of  each  county  in  the  State,  having  then  co-equal 
and  co-ordinate  powers  (with  the  exceptions  contained  in  the  Con- 
stitution and  laws,)  should  not  be  required  to  have  any  professional 
knowledge  or  experience,  and  may  at  the  same  time  be  invested 
with  the  highesst  military  ranks,  within  the  gift  of  the  people  or 
the  government.     It  may  appear  still  more  extraordinary,  that  this 
branch  of  the  judicial  department,  should  be  chosen  by  the  people 
and  possess  the  powers  of  a  Court  of  ordinary,  powers  arising  as 
they  do,  on  the  interests  accruing  under  wills  and  testaments. 
With  these  representations  of  the  powers  attached  to  the  justices 
of  the  Inferior  Court,  and  the  persons  of  whom  that  Court  may  be 
composed — composed  in  reference  to  the  other  capacities  they 
may  assume,  it  may  be  asked  whether  if  the  people  so  will  it,  the 
justices  of  the  Inferior  Court  may  not  make  the  election,  as  to  the 
judicial,  legislative,  or  military  duties,  they  may  be  required  to  per- 
form, if  the  requisition  on  these  duties,  should  happen  to  be  con- 
temporaneous ?  I  answer  in  the  affirmative — because  the  people  by 
electing  justices  of  the  Inferior  Court,  as  members  of  the  Legis- 
lature, have  waived  the  sessions  of  the  Court,  which  but  for  this 
election  would  have  been  held.     The  people  by  such  election  have 
considered,  that  the  judicial  shall  give  way  and  be  postponed  to 
the  discharge  of  the  political  duties,  which  such  election  has  im- 
posed upon  the  justices.     Such  was  the  decision  of  the  citizens  of 
this  county  in  electing  two  justices  of  the  Inferior  Court,  and  at 
the  time  the  Court  should  have  been  held,  they  were  in  perfor- 
mance of  their  political  duties,  and  the  other  incapable  of  acting 
from  indisposition.      The  presentment  therefore  cannot  be  sup- 
ported in  its  character  of  animadversion,  and  must  be  expunged 
from  the  miiuites. 
Motion  granted. 
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The  State  vs.   Russel   Calvin,  Samuel   Jones  6l   Henky 
J.  Howell,  otherwise  called  John  Bishop. 

Indictment  for  passing'  Counterfeit  Forged  Notes. 

The  49tb  Sec  of  ihe  6Ui  THr.  of  Uie  pnial  code  of  Georgia  piMCribee  the  puokhment  to  be 
iollicted  on  a  penoQ  who  ehall  faleely  and  fraudulently  make,  sign  or  print,  Ac.  any  countgr- 
feit  note  or  bill  of  a  bank,  Ac.  The  52d.  Sec.  declarrs,  that  if  any  penion  shall  falsely  and 
fraudulenUy  pass,  pay,  Ac  any  (also,  forged,  counterfeit  or  alterwl  note  as  aforesaid,  Ac. 
Hehi^  that  tha  latter  section  must  be  taken  in  connexion  with  the  former— chat  the  lenn  eoun- 
ter/eit  was  sufficient  without  the  addition  of  the  words  '*  in  imitation  oP'  "  or  purporting  to 
he"— and  that  there  was  no  repugnancy  or  inconsistency  b  the  sectims. 

An  indictment  must  pnrsae  the  Tory  words  of  the  statute,  upon  which  it  is  foiuded. 

But  it  ii  sufficient,  if  the  counU  taken  coUectittely  pursue  the  words. 

The  indictment  charged  that  the  counterfeit  bill  was  a  note  purporting  to  be  a  note  of  the  P.  A 
M.  Bank  of  So.  Ca.  which  was  the  name  given  by  the  charter  j  the  tenor  of  the  note  as  set 
forth,  was  "The  Pre8iden^  Directors  A  Co.  of  the  P.  A  M.  Bank  of  So.  Ca."  :  fleW,thal  tha 
addition  of  the  words  •*  The  President,  Directors  A  Co."  in  the  note,  was  a  mere  designaaon 
of  the  persons  composing  the  corporation  who  made  tbemselrea  liable  for  the  payment  of  the 
note,  and  that  there  was  no  variance  or  repugnancy  between  the  tenor  aad  purport. 

A  Bank  biU  issued  by  an  instituUon  taking  its  franchises  from  State  authority  for  the  mers  lo- 
gal  convenionces  of  a  corporate  body,  is  not  a  «W  of  credit,  within  the  inhibiUon  of  tha  Cob. 
stitution  U.  9. 

In  an  indictment  for  forgery  it  is  not  necessary  to  allege  an  inteniioh  to  defraud,  where  tha 
statute,  upon  wjiich  such  indictment  is  founded,  does  not  contain  these  terms-auch  intention 
is  embraced  in  the  words  "  falsely  and  fraudulently." 

Where  principal  and  accessory  in  a  felony  are  joinUy  indicted,  it  is  a  matter  of  discretion  with 
the  Solicitor  General,  whether  they  shaU  be  joinUy  or  severaUy  tried,  parUcularly,  when 
they  hare  Joined  in  the  general  issue. 

An  accessory  johitly  indicted  with  principal  in  a  felony,  may  be  a  witness  for  the  Stata,  but  U 
•eenu  not  for  the  prisonei'. 

Where  the  charter  of  a  bank  required  that  certato  acts  should  be  performed,  before  it  should  be 
considered  as  incorporated— proof  that  its  bills  were  received  by  the  pubUc  officers  of  the 
State  granting  the  charter,  in  payment  of  public  debts,  and  that  such  bills  were  in  general  cir- 
culation in  said  State,  held  sufficient  evidence  on  an  indictment  for  counterfeiting  its  bills,  that 
the  conditions  had  been  complied  with,  and  that  the  bank  was  an  "  inoorporated  Bank." 

On  an  Indictmem  founded  on  a  statute,  for  the  forgery  of  a  bank  note,  it  is  sufficient  to  prove  it 
counterfeit  by  proof  of  any  imperfections.  It  is  not  iadi^Mnsably  necessary  to  dIspTorsr  the 
hand  writing  of  the  payea  or  FresideBL    One  sktUed  in  the  matter  is  competent  to  prove  hy 
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a  comparison  with  a  genuine  bill,  that  the  note,  the  subject  matter  of  the  indktment,  ia  a 
counterfeit. 

Piefumpttre  eTidence  will  be  receired  in  proof  of  any  fact  inTolved  in  a  criminal  proeecutiMi. 

If  the  eridence  raisee  a  violent  presumption  that  the  offence  for  which  the  prisoner  is  indicted, 
was  committed  in  the  county  where  he  is  tried— it  is  sufficievt. 

TThe  penal  code  of  Georgia  prescribes  the  punishment  for  counterfeiting,  &c.  the  note  of  any 
incorporated  bank  "  whose  notes  are  in  circulation  in  this  State."  Is  the  word  "  are"  to  be 
construed  as  relating  only  to  banks,  whose  bills  were  in  circulation  in  this  State  at  the  time  of 
the  poMoge  of  the  act.— Qmtre. 

Br  CHARUTOlf,  Judge. 

THE  first  indictment  preferred  and  found  against  these  persons 
charges  in  the  first  count,  Russell  Calvin^  with  the  offence  of 
falsely  and  fraudulently  parsing  a  counterfeit  note,  purporting . 
to  be  a  note  of  an  incorporated  Bank,  which  notes  are  in  circu- 
lation in  the  State  of  Georgia ;  and  it  further  charges  in  the 
form  of  a  distinct  accusation,  Samuel  Jones,  Henry  J.  HowelU 
otherwise  called  John  Bishop,  with  being  severalty  accessories, 
advising  and  encouraging  Russell  Calvin  in  and  to  the  perpe- 
tration of  the  felony.  The  second  count  charges  Russell  Cal- 
vin, with  having  committed  the  offence  oi  falsely  and  fraudu- 
lently  altering  a  counterfeit  note,  purporting  to  be  a  counterfeit 
note  of  an  incorporated  Bank,  whose  notes  are  in  circulation  in 
this  State.  Another  accusation  is  appendant  to  this  Court,  charg- 
ing Samuel  Jones  and  Henry  J,  Howell  with  severally  being  ac- 
cessories, feloniously  advising  and  assisting  in,  and  to  the  felony 
of  this  Count.  There  is  a  third  count,  which  charges  Russell 
Calvin  with  having  committed  the  offence  of  falsely  9ind  fraud- 
ulently tendering  in  payment,  a  counterfeit  note,  purporting  to 
be  a  note  of  an  incorporated  Bank,  whose  notes  are  in  circula* 
tion  in  this  State,  and  the  appendix,  or  supplemental  accusation 
to  this  Count,  charges  Jones  and  Howell  with  being  severally 
accessories,  advising  and  encouraging  Calvin,  in  and  to  the 
perpetration  of  the  crime. 
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The  Grand  Jury,  upon  these  aecasations  against  Calvin^  as 
principal,  and  Jones  and  HowelU  ai  accessories,  returned  *<  True 
Bill/'     The  prisoners  were  arraigned — upon  that  arraigmnent 
pleaded  "  Not  Guilty" — «nd  the  usual  issue  being  joined  by  Mr. 
Solicitor  General,  they  were  on  their  trial  by  the  Petit  Jury, 
found  **  Guilty.'*    Another  bill  had  been  preferred  against  them, 
-charging  in  the  first  count,  Russell  Oalvith  wiA  the  oflRmce  of 
falsely  ^nd  frauiulehtly  passing  a  counterfeit  note,  purporting  to 
he  a  note  of  an  incorporated  Bank,  whose  notes  are  in  circulation 
in  the  State  of  Georgia ;  with  the  additional  accusation  as  charged 
in  the  first  count,  of  tike  first  indictment.     The  second  count  of 
ibis  indictment  is  the  same  as  in  the  first  indictment  with  a  simi« 
iar  charge,  against  Jones  and  Hswell,  as  accessories.     The  third 
count,  of  this  indictment,  charges  Russell  Calvin  witli  having 
conunitted  the  offisnce  of  falsely  and  fraudulently  passing  9i  forged 
note  of  a  Bank,  whose  notes  are  in  circulation  in  this  State ;  and 
to  this  count  is  likewise  added,  in  the  form  of  a  distinct  accusation, 
a  charge  against  Jones  and  Howell^  with  being  severally  accesso- 
ries, advising  and  encouraging  the  principal,  Calvin^  in  and  to 
the  perpetration  of  the  felony.     In  all  the  accusations,  the  appen- 
dices of  the  primary  counts  of  both  indicbnents,  the  prisoners, 
Jones  and  HowelU  aie  charged,  as  accessories  before  the  fact  or 
perpetration  of  the  felony.     Upon  this  indictment  the  Grand  Jury 
returned  "  True  Bill."     The  prisoners  were  arraigned,  as  upon 
the  other,  plead  "  Not  Guilty"— and  upon  which  Mr.  Solicitor 
General  joined  issue.     The  Petit  Jury  returned  a  verdict  of 
"Guilty,"  against   Calvin  and  Jones,  and  of  "Not  Guilty," 
against  Howell.    Motions  are  now  submitted  in  arrest  oi  judg- 
ment, assailing  and  associating  the  intrinsic  defects  of  each  of 
these  indictments,  and  for  a  new  trial,  for  reasons  dehors  the  re- 
cord, if  the  causes  assigned  in  arrest  of  judgment,  should  be  over- 
ruled, or  deemed  insufficient  by  this  Court     The  following  rea- 
sons, why  the  judgment  should  be  arrested,  are  assigned  and  placed 
in  the  following  order,  in  the  notice  served  on  Mr.  Solicitor 
Part  i — ^U. 
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General  1st,  Because  the  52tl  Sec,  of  the  5th  Div.  of  the  penal 
code,  is  inconsistent,  repugnant,  and  void.*  2J.  Because  the  in- 
dictment doth  not  pursue  the  words  of  the  Act.  Srf.  Because  the 
purport  and  tenor  of  the  bill  laid  in  the  indictment,  is  inconsistent 
and  repugnant.  4th.  Because  the  indictment  does  not  charge  in- 
tention  to  defraud  any  person,  or  body  politic  or  corporate.  5/^. 
Because  the  indictment  charges  the  prisoner,  Russell  Calvin ^ 
with  passing  and  altering  a  forged  note,  purporting  to  be  a  note 
of  the  Planters'  and  Mechanics'  Bank  of  South  Carohna,  and 
avers,  that  the  said  Bank,  is  an  incorporated  Bank,  of  the  State 
of  South  Carolina,  when  no  State,  can  constitutionally  charter  a 
Bank,  with  powers  to  issue  bills  of  credit,  and  a  Bank  bill,  or  note, 
is  within  the  true  intent  and  meaning  of  the  Constitution  of  the 
United  States,  a  bill  of  credit.  6th.  Because  the  prisoners  were 
refused  by  the  Court  the  legal  right  of  severing  in  their  defence, 
and  were  coerced  to  go  to  trial  jointly. 

The  accusation  against  the  prisoners  is  founded  on  the  52d  Sec. 
of  the  6th  Div.  of  the  penal  code  of  Georgia,  which  is  in  these 
words :  "If  any  person  shall  falsely  and  fraudulently,  pass,  pay, 
or  tender  in  payment,  utter  or  publish,  any  false,  forged,  counter- 
feit or  altered  notes,  bill,  check,  or  draft,  as  aforesaid,  knowing 
the  said  to  have  been  falsely  and  fraudulently  forged,  counter- 
feited, or  altered,  the  person  so  offenJing,  shall,  upon  conviction^ 
be  punished  by  imprisonment  at  hard  labor,  or  in  solitude,  in  the 
penitentiary,  for  any  time,  not  exceeding  ten  years."  This  sec- 
tion must  be  taken  in  connexion  with  the  49th,  which  enacts  ;t 
"If  any  person  shall  falsely  and  fraudulently  make,  sign,  or  prints 
or  be  connected  in  the  false  and  fraudulent  making,  signing,  or 
printing,  any  counterfeit  note,  or  bill  of  a  Bank  of  this  State,  or 


•  The  6th  Sec.  of  the  seventh  division  of  the  penal  code  pawed  23d  December,  1833,  b  in  the 
same  words  with  the  section  above  referred  to. 

1  The  3d  Sec.  of  the  seventh  diviaon  of  the  penal  code  of  1833,  is  tJie  same,  with  the  section 
above  referred  to. 
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tke  note,  or  bill,  of  any  iocorporated  Bank,  whose  notes  or  bilk 
are  in  circulation  in  tliis  State,  or  falsely  and  fraadalently  eanse, 
or  procure  the  same  to  be  done,  said  person,  on  connction,  shall  be 
punished,  by  imprisonment, in  the  penitentiary,  at  hard  labor,  or 
solitude,  for  any  period,  not  exceeding  ten  years."     Ut.  The  first 
cause  assigned  in  arrest  of  judgment  is,  that  this  52d  section  of 
the  penal  code,  thus  extracted,  and  placed  in  connexion  with  the 
49th  section,  is  inconsistent,  repugnant  and  therefore  void.    This 
objection  has  been  pressed  upon  my  attention  by  the  counsel  for 
the  accused,  with  great  ingenuity  and  learning,  and  the  first  im- 
pressions imbibed,  under  the  influence  of  their  argument,  were 
with  some  difiicnlty  removed,  by  the  suggestions  of  the  counsel 
for  the  prosecution,  aided  by  the  construction,  derived  from  die 
best  considerations  I  could  bestow  upon  it     The  case  of  the  Unu 
ted  States  vs.  ZcbuUm  CantriU  4  Cranch,  167,  cerUfied,  from  the 
Circuit  Court  of  this  district,  and  decided  in  the  Supreme  Court, 
was  cited,  as  fully  supporting  the  alleged  repugnancy  of  this  sec- 
tion of  the  penal  code  of  Georgia.     The  following  are  the  words 
of  the  Act  of  Congress,  upon  which  Cantril  was  indicted  :  "  If 
any  person  shall  utter  or  publish  as  true,  any  ftUse^  forged,  or 
counterfeit  bill,  or  note  iss^ued^  by  any  of  the  Presidents,  Direct- 
ors 6l  Co.  of  the  Bank  of  the  United  States,  and  signed  by  the 
President  and  countersigned  by  the  Cashier  thereof,  with  inten- 
tion to  defraud  the  said  corporation,  or  any  other  body  politic,  or 
corporation,  knowing  the  same  to  be  falsely  altered,  forged,  or 
counterfeited,  shall  be  deemed  and  adjudged  guilty  of  felony,  and 
being  thereof  convicted  according  to  the  due  course  of  kw,  shall 
be  sentenced,  &c*"    The  Reporter  says,  the  case  was  submitted 
without  argument,  and  Marshall,  C.  J.  delivered  the  opinion  of 
the  Court,  that  the  judgment  ought  to  be  arrested  Mr  the  reasons 
assigned  in  the  record,  and  these  reasons  were :     •*  let.  Because 
the  indictment  is  insufficient  and  repugnant,  inasmuch  as  it  char- 
ges the  prisoner  with  having  altered  and  published  as  true,  a 
certain  false,  forged,  and  counterfeit  paper,  partly  written  and 
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partly  priDted,  purporting  to  be  a  Bank  bill  of  the  United  Statei^ 
for  ten  dollars,  signed  by  Thomas  Williams,  President,  and  Q. 
Simpsony  Cashier.     2d.  Because  tlie  Act  of  Congress  passed  the 
27th  of  June,  I798>  entitled  '<  An  Act  to  punish  frauds^  committed 
on  the  Bank  of  the  United  States,  under  which  the  prisoner  is  in- 
dicted, or  so  much  thereof  as  relates  to  the  charge  set  forth  in  the 
indictment,  is  inconsistent,  repugnant  and  therefore  void."     The 
judgment  was  arrested  for  these  reasons,  assigned  in  the  tran- 
script of  the  record.     The  absurdities  involved  in  these  reasons 
are,  that  a  roan  should  be  found  guilty  of  the  offence,  of  uttering 
and  publishing  as  true,  a  false,  forged  and  counterfeit  note,  pur- 
porting; to  be  a  Bank  bill  of  the  United  States :  but,  how  could 
that  be  a  false  paper,  purporting  to  be  signed,  by  the  legal  offi- 
cers of  the  Bank,  only  authorized  to  sign  it,  viz :  the  President 
and  Cashier  ?  and  that  such  false,  forged,  and  counterfeit  note, 
iDOfi  issuedy  by  order  of  the  President,  Directors  6l  Co.  of  the 
Bank  of  the  United  States ;  but  how  could  that  be  false,  forged, 
and  counterfeited,  thus  issued  by  the  corporation  whose  bills  it 
purported  to  be  ?     It  i*equired  then,  no  legal  or  technical  appre* 
hension,  no  philological  acumen — no  application  of  any  rule  of 
interpretation,  instantly  to  perceive  upon  the  contrast  of  the  of- 
fence charged  in  tlie  indictment,  witli  the  statute  upon  which  it 
was  founded,  that  the  statute  was  guilty  ofhfelo  de  se  ;  and  thus 
deprived  by  its  own  hand,  of  every  vital  principle,  tliat  could  con- 
fer energy  upon  itself — ^it  was  necessarily  divested  of  all  meana^ 
to  support  the  sanction,  it  had  announced.     It  assumed.  It  is  true» 
the  giant  form  and  proportions  of  an  Act  of  Congress,  and  might 
therefore  look  terrible  even  in  death,  but  yet,  it  might  be  insulted 
and  violated  in  that  situation,  by  the  merest  pigmy.     The  intel- 
lect of  the  Supreme  Court  of  the  United  States,  would  certainly 
not  condescend  to  afford  such  explanations  as  these,  but  they  are 
satisfactor}'  to  my  humble  mind,  and  must  be  satisfactory  to,  and 
adapted  to  the  meridian  of  every,  and  the  meanest  comprehension. 
Is  this  section,  of  the  penal  code  of  Georgia,  also  guilty  of  a  felo 
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de  se  T    Does  it  bear  that  self  immolating  absurdity  contained  in 
the  Act  of  Congress  ?     If  so,  the  prisoners  are  not  guilty,  and  it 
will  become  my  duty  to  discharge  them  ;  Judex  damnatur,  cvm 
nocens  ahsolmtur^  will  not  apply  to  my  conduct,  because,  the  ac- 
quittal will  be  pronounced  by  the  law,  my  soTereign,  and  the  sot- 
ereign  of  us  all.     Mr.  Wilde  would  then  see  illustrated,  the  wide, 
and  it  Is  to  be  hoped,  the  eternal  separation,  between  the  sover- 
eign. Law,  in  a  representative  democracy,  and  the  caprice  of  his 
Eastern  Sultan  ;  he  would  see  the  difference,  in  that  **  Beauty  of 
Holiness**  which  beams  from  the  front  of  one,  operating  with  in- 
exorable impartiality,  according  to  the  mandate  of  fixed  princi- 
ples, and  the  sic  volo,  sic  jubcoy  stat  pro  ratione  voluntas,  of  the 
other.     This  will  be  the  third  time,  I  have  been  called  upon  and 
compelled  by  judicial  duly,  to  decide  upon  this  exception,  to  the 
indictment     Considering  the  Jury  as  judges  of  the  law  and  the 
fact,  Mr.  D^Lyon,  in  his  defence  on  the  first  accusation,  addressed 
the  Petit  Jury,  on  the  sufficiency  of  this  ground,  alone,  to  justify 
a  verdict  of  acquittal,  and  that  they  as  jiKlges  of  the  law  and  the 
fact,  (so  expressly  delegated  to  them,  by  the  33d  Sec.  of  the  11th 
Div.  of  the  penal  code,)  were  competent  to  consult  their  own 
opinions,  on  his  construction  of  the  section,  without  reference  to 
what  would  be  the  opinion  expressed  by  this  Court.     He  for  the 
first  time,  cited  CantriVs  case,  and  contended  it  was  strictly  ap- 
plicable to  shew,  the  inconsistency  and  repugnancy  involved  in 
this  &Sld  Sec.  of  the  penal  code.     The  Jury,  under  the  charge  of 
the  Court,  which  did  not  accede  to  the  construction  given  to  the 
section,  by  the  counsel  for  the  accused,  (exercised,  it  is  presumed, 
the  foil  power  given  them,  to  decide  upon  the  law  and  the  facts,) 
and,  returned  a  general  verdict  of  guilty.     On  the  second  trial  for 
the  same  accusations,  (with  a  variance  between  the  third  count  of 
the  first  indictment,  and  the  third  count  of  the  second  indictment, 
before  referred  to,)  I  may  say  with  the  Poet,  in  his  allusions  to 
Fame,  Vires  acquirit  eunda—for  all  the  strength,  backed  by  the 
dexterity,  science,  and  its  concomitant  ingenuity  could  add,  were 
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brought  forth  at  this  trial,  in  aid  of  the  argument  first  urged,  on 
this  supposed  fatal  exception  to  the  indictment.  Messrs.  Gordon^ 
Wayne^  and  Wilde^  in  the  order  I  have  thus  placed  them,  con- 
tended for  the  repugnancy,  with  the  ability  that  was  calculated  to 
reach  every  fastness  of  the  impressions,  upon  which  I  charged 
the  Jury,  and  to  shake  to  its  very  foundation  the  opinion  I  had 
given  them.  These  impressions,  however,  formed  under  the  in- 
fluence and  workings  of  my  own  judgment  and  reflection,  con- 
firmed as  they  were,  by  the  then  satisfactory,  impressive,  and  lu- 
cid argument  of  Mr.  Davics^  counsel  for  prosecution,  who  dis- 
posed in  detail  of  all  the  difficulties  presented  by  the  opposing 
counsel,  assisted  and  illustrated  as  his  argument  was  by  the  reply 
of  Mr.  Bondf  Solicitor  General,  I  adhered  to  the  opinion,  I  had 
before  conmiunicated  to  the  Jury,  and  they,  I  presume,  on  tliis 
occasion,  as  they  did  on  the  other,  exercised  their  right  of  deci- 
ding upon  the  law  and  the  facts,  and  returned  a  verdict  of  "  Guil- 
ty" against  Calvin  and  Jones,  and  a  verdict  of  •*  Not  Guilty" 
as  to  the  prisoner  Howell,  A  tliird  time,  this  objection,  and 
others  associated  with  it,  in  arrest  of  judgment,  and  for  a  new 
trial,  have  been  discussed,  and  if  any  one  supposed,  after  hearing 
the  former  arguments,  that  nothing  of  novelty  could  be  suggested 
in  this,  he  would  have  discovered,  and  discovered  it  with  surprise, 
in  attending  to  this  ulterius  consilium^  that  the  resources  of  ge- 
nius are  infinite,  and  baffle  all  calculations  as  to  the  amount, 
which  may  be  ever  found  in  its  exchequer.  I  must  be  excused  in 
using  a  style,  and  resorting  to  figures,  generally  thought  incom- 
patible with  the  usual  shrivelled  and  morose  complexion  of  a 
Judge^s  decision.  The  coimse]  for  the  accused,  as  well  as  the 
counsel  for  the  prosecution,  placed  before  me  their  several  torches, 
to  light,  guide,  and  direct  me,  in  the  path  of  duty,  they  each  wished 
me  to  pursue ;  and  could  torpid ness  be  now  expected  from  me, 
warmed  as  I  have  been  by  the  blaze,  so  profusely  shed  around 
me  ?  The  fault,  if  any,  is  ivith  the  gentlemen,  and  to  it,  I  take 
leave  to  ask  for  my  apology.    Mr.  Harris^  with  that  synthetical 


Digitized  by 


Google 


FEBRUARY,  1893.  ]M 

and  conTiacing  manner,  which  always  accompany  his  argmnento, 
answered  the  objections  of  the  opposite  counsel,  by  putting  the 
question,  as  to  the  import  of  the  word  counterfeit.     What  does  it 
mean,  (he  enquired)  in  its  common  acceptation?     As  defined  by 
Orthodox  and  classical  expounders  of  our  language,  and  in  com- 
mon acceptation,  it  imported,  an  **  imitation,''  **^  likeness,"  *<  re- 
semblance."    In  this  acceptation  it  was  understood,  and  taken  by 
all  mankind.     In  reference  to  standard  compilers  of  the  words, 
forming  our  language,  the  word  counterfeit  imports  nothing  more. 
I  must  be  permitted  to  name  a  higher  authority,  than  any,  or  all 
quoted  by  the  learned  counsel.     My  authority  is  the  favorite  of 
nature  and  the  muses ;  and  in  thus  distinguishing  him,  it  is  ascer- 
tained at  once,  that  I  can  only  allude  to  Shakespeare.     According 
to  numerous  quotations,  from  his  works,  which  crowd  upon  my 
memory,  as  in  Mercha/nt  of  Venice :  *♦  What  find  I  here,  fair  Por- 
tia's counterfeit f'*   in  As  you  like  it:  "Will  then  take  a  good 
heart  and  counterfeit  to  be  a  man ;"  in  Hamlet:  "The  counter- 
feit  presentment  of  two  brothers ;"  in  Othello :  "  It  is  a  heary 
night,  these  may  be  counterfeits.**    1  say,  according  to  this  cath- 
olic authority,  illustrated  by  these  quotations,  the  word  "  counter- 
feif*  means  what  Mr.  Harris  has  contended  for.     In  thus  fixing 
its  legitimate  import,  the  gentlemen  had  two  objects  in  Tiew ;  l«t* 
To  shew,  that  this  universally  received  and  admitted  import,  must 
have  been  in  the  contemplation  of  the  Legislature,  and  intended 
to  be  given  it,  as  inserted,  and  used  in  the  62d  Sec.     And  2/y.  If 
so  intended,  inserted,  and  used,  the  word  "  counterfeit,"  per  se 
conveyed  every  idea,  that  could  be  wished,  without  the  addition 
of  the  explanatory  expressions,  **in  imitation  of,"  or,  purporting 
to  be  found  in  British  statutes,  and  the  Act  of  Congress,  amenda- 
tory of  the  defective  Act  in  CantriVs  case,  which  expressions,  he 
considered  as  used  in  those  statutes  and  that  Act,  merely  ex  ahun- 
danti  cautela.    In  a  revision  of  the  penal  code,  in  1817,  with  this 
case  of  Cantril  staring  them  in  the  face,  decided  in  1907,  and  as  a 
decision  of  the  Supreme  Cotort,  and  setUed  law  of  the  nation,  the 
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Legislature  did  amend  the  47th  Sec.  and  left  untouched  th« 
62d — thereby,  as  was  urged  by  Mr.  Berrien,  one  of  the  counsel 
for  the  prosecution,  consecrating  the  extensive  import  in  1816, 
given  to  the  term  "counterfeit,"  and  conveying  with  almost 
irresistible  perspicuity,  tlie  intention  of  the  Legislature,  as  to  the 
sense  and  latitude  in  which  that  term  was  to  be  taken.  If  such 
appears  to  me,  to  have  been  the  intention  of  the  Legislature,  the 
38th  Sec.  of  the  penal  code,  authorizes  me,  to  give  it  full  opera- 
tion. That  section  declares :  "  Every  section  of  this  code,  and  all 
its  terms  and  expressions,  shall  receive  a  liberal  construction,  ac- 
cording to  the  true  intent  and  meaning,  and  which  may  be  best 
calculated  to  carry  it  into  effect."  This  section  has  been  called 
by  one  of  the  counsel  for  the  prisoners,  "  section  kill  alW*  and 
**  cure  aJW^  a  **  city  of  refuge,"  to  suit  the  purposes  of  a  State 
prosecution.  If  it  is  a  *'  city  of  refuge,"  its  gates  are  opened,  as 
readily  to  the  prosecuted  as  the  prosecutor.  They  are  opened, 
whether  the  application  for  admission  be  to  demand  justice,  or  to 
seek  mercy,  from  a  too  liberal  exposition  of  her  pure  and  unso- 
phisticated system  of  jurisprudence.  The  public  itself  may  flee 
to  it,  for  protection,  against  the  assaults  of  an  ofiender,  who,  with 
blood  stained  hands,  or  the  property  of  his  fellow-citizens  in  his 
possession,  the  fruits  of  his  rapine,  may  boldly  shield  himself 
from  punishment,  under  a  strict  and  literal  construction  of  the 
very  law,  intended  for  his  punishment.  It  is  obvious,  therefore, 
that  this  section  is  not  a  "  city  of  refuge,"  for  the  convenience 
and  purposes  of  the  prosecutor,  but  an  asylum,  a  merciful  sanctu- 
ary for  the  oppressed,  the  injured,  or  the  innocent,  in  the  charac- 
ter he  may  have  assumed  or  have  given  to  him,  of  either  accuser 
or  accused.  It  is  a  '*  city  of  refuge,"  therefore,  not  like  that  un- 
der the  Mosaic  dispensation,  designated  and  intended  for  the  tem- 
porary safety  of  a  fugitive  from  justice,  but  a  merciful  sanctuary 
allowed  and  consecrated  in  a  Christian  republic,  for  the  sover- 
eignty itself,  or  the  individual  accused  by  that  sovereignty; 
whether  it  was  intended  by  the  reason  and  motives  of  the  law,  as 
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interpreted  by  the  common  sense  of  justice,  that  the  former 
should  pumsh,  under  the  facts  and  circumstances  of  the  offence, 
ms  defined,  or  described  in  the  penal  code,  or,  that  the  latter  be 
exempted  from  punishment.  This  innovation  upon  the  criminal 
law  before  existing,  was  founded  upon  a  respect  for  all  the  abso- 
iHte  lights  of  mankind,  of  life,  of  liberty,  of  property,  and  repu- 
tation ;  particularly  as  they  ought  io  be  respected  in  this  repub- 
lic, and  therefore,  it  was  deemed  by  the  compilers  of  this  code, 
that  iheie  was  no  sound  reason  in  giving  a  strict  constiuction  to 
a  penal  statute  affecting  life,  or  liberty,  which  was  not  as  applica- 
ble to  property  and  reputation.  Hence  the  introduction  of  this 
section  into  the  penal  code  of  Georgia.  Consulting  this  intention 
then,  in  reference  to  the  term  counterfeit,  I  am  of  the  opinion, 
that  there  is  no  repugnancy  or  inconsistency  in  this  section,  and 
that  it  bears  no  analogy  to  the  case  of  CantriU  adjudicated  in  the 
Supreme  Court  of  the  United  States :  because  the  penal  code, 
does  not  require  the  establishment,  that  this  note  should  be  a 
counterfeit  issued  by  the  Bank,  and  signed  by  its  President  and 
Cashier.  1  have  thus  disposed  of  what  I  considered,  and  until  the 
delivery  of  this  opinion,  considered,  the  most  formidable  objec- 
tions to  any  sentence,  1  was  authorized  by  law  to  pronounce  upon 
the  prisoners.  It  is  the  result  of  a  thrice  argued  difficulty,  and 
though  I  have  fostered  this  code  as  an  offspring  I  had  contributed 
to  bring  into  life,  yet  if  the  discrepancy,  inconsistency  and  repug- 
nancy had  been  as  apparent,  as  were  attempted  to  be  shewn  by 
the  counsel  for  the  prisoners,  I  would  have  endeavoured  to  imi- 
tate the  Roman  Magistrate,  and  consigned  it  to  the  lictors. 

2d.  The  indictment  does  not  pursue  the  words  of  the  Act. 
Upon  this  objection  I  never  had  any  doubt  The  law  is  thus  laid 
down :  ^*  If  the  indictment  proceeds  upon  a  statute,  the  charge 
must  in  general  be  set  forth,  in  the  very  words  of  the  statute  des- 
cribing the  offence.**  All  the  authorities  proclaim  the  same  doc- 
trine as  found  in  the  books  cited  by  counsel.     (2  Russell  on 

Part  i.— V. 
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crimes,  14,  96.  2  East,  P.  C.  c.  19,  s.  68,  p.  985.)  The  counts 
of  the  indictment  taken  collectively  pursue  the  very  words  of  the 
statute,  but  instead  of  this,  it  is  contended,  (as  I  understand  it,) 
that  each  count,  should  contain  the  very  words  of  the  statute. 
This  is  certainly  not  necessary,  because  fraudulently  passing 
any  false,  forged,  or  counterfeit  note,  is  a  substantive  offence,  so 
is  paying  such  note — so  is  tendering  in  payment  such  note — so 
is  altering  such  note.  If  substantive  offences,  they  may  be  dis- 
tinctly charged.  They  are  so  distinctly  charged,  and  therefore, 
the  context  of  the  indictment,  which  is  the  accusation,  is  conceived 
in  the  words  of  the  statute,  and  consequently  complies  with  all 
the  requisitions  of  the  authorities  cited. 

3d.  The  purport  and  tenor  of  the  bill  laid  in  the  indictment,  is 
inconsistent  and  repugnant.  The  indictment  charges,  that  this 
was  a  note  purporting  to  be  a  note  of  the  *^  Planters'  and  Me- 
chanics' Bank  of  South  Carolina,"  and  the  ten<>r  as  set  forth  in 
the  indictment,  "in  words,  letters,  and  figures  marked,"  is  a  note 
of  the  **  President,  Directors  &  Co.  of  the  Planters'  and  Mechan- 
ics' Bank  of  South  Carolina."  Is  not  the  baptismal  name  and 
style  of  the  corporation,  alleged  with  perfect  consistency  in  the 
charge  of  the  indictment  and  tenor  of  the  bill  as  set  forth  in  the 
indictment  ?  Where  is  the  discrepancy  ?  The  charge  in  the  in- 
dictment is,  that  it  is  a  note  of  the  '*  Planters'  and  Mechanics^ 
Bank  of  South  Carolina,"  so,  in  the  tenor  it  appears  to  be,  a  note 
of  the  "Planters'  and  Mechanics'  Bank  of  South  Carolina," 
which  the  "  President,  Directors  Sl  Co."  promised  to  pay  on  de- 
mand. The  fiist  section  of  the  Act  incorporating  the  institution, 
declares,  that  it  shall  "  be  held  and  deemed  and  taken  as  a  body 
corporate,  by  the  name  and  style  of  the  Planters'  and  Mechanics^ 
Bank  of  South  Caiolina."  That  name  and  style  are  charged  in 
the  indictment,  and  contained  in  the  tenor,  with  the  addition  of  a 
designation  of  the  persons  composing  the  corporation,  who  made 
themselves  liable  to  the  payee,  under  the  name  and  style  given  to 
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the  eorporation,  by  the  Legislature  of  South  Carolina.  There  ig 
not  then  any  material  or  substantial  Tariance,  or  repugnancy,  as 
contended  for,  particularly  as  was  suggested  by  Mr.  Berrien^  un- 
der the  5th  section  of  this  Act  of  incorporation,  a  note  of  the  de> 
scription  contained  in  the  tenor  is  directed  to  be  considered  a 
note  of  the  Planters*  and  Mechanics*  Bank  of  Charleston,  South 
Carolina. 

4/A.  Because  of  the  unconstitutionality  of  the  Act  of  incorpora- 
tion of  the  ^*  Planters*  and  Mechanics'  Bank  of  South  Carolina.'* 
This  objection  was  deemed  sufficiently  important  by  one  of  the 
counsel  of  the  accused,  Mr.  Wilde^  to  demand,  and  it  did  accord- 
ingly put  forth,  some  of  the  best  efforts  of  his  legal  and  political 
information.     The  objection  is  founded  on  the  10th  section  of  the 
1st  Art.  of  the  Constitutioa  of  the  United  States,  which  declarer, 
among  other  inhibitions,  that  **  no  State  shall  emit  bills  of  credit.'* 
Unless  then,  these  Bank  notes,  can  be  considered  bills  of  credit, 
emitted  by  the  State,  the  Constitution  of  the  United  States,  is  vio- 
lated only  by  the  construction — that  these  Bank  notes,  though 
not  literally  bills  of  credit,  issued  directly  under  State  authority, 
and  auspices,  yet  they  amount  to  the  same  thing,  for  they  are 
bills  emitted  by  a  Bank^  deriving  its  existence,  and  its  franchises 
from  State  authority,  and  therefore,  the  State  has  done  that  per 
ohliquuni,  which  it  could  not  haye  done  directly.     This  was  in 
substance  the  argument  of  counsel,  and  I  am  therefore  called  upon 
to  declare  this  charter  unconstitutional,  upon  what  is  perhaps  a 
far  fetched,  and  strained  implication,  and  by  one  <*  fell  swoop," 
not  only  to  annihilate  its  operation  upon  this  prosecution,  but  to 
destroy  the  charters  of  every  Bank  in  this  State,  and  at  the  same 
time  to  proclaim  hostilities  ad  internecionem^  against  every  State 
Bank  of  the  Union.     If  I  should  adopt  the  counsel's  construction 
and  do  so,  it  might  have  the  effect  to  save  these  men,  but  its  other 
consequences,  would  be  as  innoxious,  and  as  little  regarded,  as 
the  terrors  of  that  lava,  which  purports  to  flow,  from  a  mock  ve* 
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ftuviufl  of  the  pencil.  A  Judge — a  State  Judge  particularly,  \b 
not  warranted  by  any  power  that  his  department  is  clothed  with, 
to  declare  an  Act  unconstitutional — certainly  not,  by  the  applica- 
tion of  the  common  rules  of  interpretation,  much  less  then,  under 
a  construction,  which  has  resulted  from  a  refined  ascertainment, 
of  the  intention  of  the  framers  of  the  Constitution.  On  the  con- 
trary, the  infraction  must  hurl  direct  and  unequivocal  defiance  in 
the  very  teeth  of  the  Constitution.  The  outrage  must  be  so  dar- 
ing and  open,  that  every  one  may  see  or  feel  it — fio  obvious  and 
apparent,  that  it  requires,  on  the  contrast  of  the  law,  and  the  Con- 
stitution, the  simple,  unvarnished  enunciation  from  the  bench, 
"  the  law  is  unconstitutional.^*  These  are  the  restraints,  I  im- 
pose, (and  they  are  restraints,  which  have  been  imposed,  I  think, 
by  the  opinion  of  the  Supreme  Court  of  the  United  States,)  upon 
the  power  of  the  judicial  department  of  government,  to  declare  a 
law  unconstitutional.  Applying  these  doctrines,  to  the  charter 
of  this  Bank,  I  may  be  permitted  to  ask  the  question,  does  the 
Act  of  incorporation  directly  assail  the  10th  Sect  of  the  Ist.  Art. 
of  the  Constitution?  I  answer  without  hesitancy,  and  without 
suffering  my  mind  to  be  influenced  by  a  doubt,  that  this  Act  of 
incorporation  does  not  oppugn  the  Constitution  of  the  United 
States.  These  Bank  notes  are  not  bills  of  credit,  as  meant  and 
intended  by  the  Constitution  of  the  United  States.  A  bill  of  cre- 
dit, emitted  by  a  State,  is  a  bill,  purporting  to  be  issued^  and  is 
issued  directly  by  State  authority.  It  must  be  redeemable  at  its 
treasury — that  is,  its  legislative  Bank — signed  by  the  Governor 
as  President,  the  Secretary  of  State  as  Cashier,  or  some  other 
officers,  as  intimately  associated  with  the  sovereignty  of  the 
State.*       I  would  thus  describe  a  bill  of  credit,  emitted  by  a 


«  For  the  definition  of  the  terms  "bills  of  credit,**  as  used  in  the  Constitution  U.  S.,  see  Craig 
tl.  oL  vs.  State  of  MiMouri.  (4  Peter»'  S.  C.  Rep.  410.)  Briscoe  vs.  the  Bank  of  the  Com. 
monvoeaUh  of  Kentucky.  (II  Pet.  8.  C.  Rep.  2S7,)  in  which  latter  case,  the  definition  given 
li, «» a  paper  israed  by  the  sovereign  power,  containing  a  pledge  of  ita  laith,  and  deeigned  tocir- 
culau  as  money."  p.  3U.^£d) 
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State,  a  description,  which  is  hallowed  by  the  contenporaneous 
exposition  of  the  10th  Sect,  of  the  Ist  Art.  of  the  Federal  Com- 
pact.    Where  were  the  Banks  in  1787,  to  which  this  inhibition 
could  apply  ?     Could  the  convention  have  been  inspired,  and 
looking  down  the  vista  of  time,  see  these  institutions,  springing 
up,  at  the  present  epocha,  Hke  Hydra's  heads  ?    No,  the  conven- 
tion did  not  intend  such  a  prospective  operation.     Its  object  and 
intention  were  most  obviously,  to  inhibit  in  future  bills  of  credit, 
and  that  species  of  paper  currency,  which  the  exigencies  of  the 
Revolutionary  War  had  put  in  circulation — had  inundated  the 
country,  had  become  worthless,  had  impaired,  and  were  even 
calculated  to  impair  the  credit  of  the  different  States,  and  if 
permitted  to  be  emitted  ad  libitum  by  the  States,   would  ulti- 
nnately  sap  the  foundations  of  the  honor  and  credit  of  the  whole 
nation.     In  speaking  of  this  revolutionary  currency,  and  its  sub- 
sequent phases,  it  is  not  I  hope  improper,  in  this  station,    and 
on  this  occasion,  to  give  it  the  passing  tribute  of  my  respect 
It  was  one  of  those  efforts,  among  others  of  our  brave  and  suf- 
fering people,  which  contributed  to  free  my  country.      It  con- 
tributed to  scatter  on  our  banner,  Thirteen  brilliant  Stars,  under 
whose  beams,  our  fathers,  and  our  countrymen,  fought,  bled,  and 
triumphed ;  and  if  we  have  now  on  that  Banner,  additional  Stars 
of  greater  magnitude,  we  ought  in  gratitude  to  attribute  their 
present  splendor,  to  this,  among  the  other  efforts,  of  our  glorious 
revolution.     The  bills  of  that  sera,  which  are  now  only  found  in 
the  Cabinet  of  Virtuosi,  have,  by  this  section  of  the  Federal  Con- 
stitution, a  kind  of  sanctity  thrown  around  them ;  because  no 
other  bills  of  a  similar  nature,  can  be  emitted,  and  therefore  our 
reminiscences  are  forever  retained,  of  the  agency,  this  revolu- 
tionary- currency  had  over  the  destinies  of  the  republic.     Bank 
notes  possess  no  analogy  to  the  bills  of  credit  thus  meant  and  in- 
tended in  the  Constitution.     The  Act  of  incorporation,  communi- 
cates franchises  and  attributes  affording  necessary  legal  facilities, 
to  the  operations  of  the  Bank,  but  in  issuing  a  Bank  note,  the 
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President,  Directors  &  Co.  exercise  no  greater  right,  and  privi- 
lege, than  they  before  individually  possessed.  Each,  before  the 
incorporation,  could  have  issued  a  promissory  note,  payable  at 
his  house  or  counting  room ;  and  the  charter  therefore,  only  au- 
thorizes the  issuing  of  a  Bank  note,  or  promissory  note,  in  their 
aggregate  capacity,  with  the  incidents  and  liabilities  of  a  corpo' 
ration,  which  each  of  the  individuals  composing,  or  interested  in 
that  corporation,  could  previously  have  done,  in  his  individual 
capacity.  The  operations  of  the  Bank  are  not  interfered  with  by 
State  authority,  its  bills  are  redeemable  at  Bank,  for  which  only 
the  credit  and  capital  of  the  stockholders  are  pledged,  its  divi- 
dends accrue  to  the  stockholders,  its  bills  are  issued  upon  the  faith 
and  credit  of  the  Bank,  and  in  no  way  connected  with  the  fiscal 
arrangements  of  the  State,  or  blended  with  the  State's  resources. 
Under  what  aspect  then,  can  a  Bank  bill  issued  by  an  institution, 
taking  its  franchises  from  State  authority,  for  the  more  legal  con- 
veniences of  a  corporate  body,  and  for  the  ulterior  benefits  of  the 
individuals  composing  it,  under  what  aspect  can  a  Bank  note,  thus 
issued,  be  likened  to  a  bill  of  credit,  emitted  by  a  State  ?  It  is  not 
even  "  the  counterfeit  presentment  of  two  brothers,"  there  is  not 
only  no  resemblance,  but  not  the  most  distant  family  connexion. 
This  objection,  therefore,  must  share  the  fate  of  others  preceding 
it  in  arrest  of  judgment,  and  is  overruled. 

hth.  Intention  to  defraud  should  have  been  charged.  Some  of 
the  most  important  British  statutes,  on  the  subject  of  forgery, 
omit  these  expressions,  other  statutes  of  equal  importance  contain 
them.  The  penal  code  of  Georgia,  in  reference  to  the  section, 
upon  which  these  indictments  arc  founded,  and  every  other  sec- 
tion, except  the  47th,  under  the  head  of  "  forgery  and  counterfeit- 
ing," avoid  the  insertion  of  these  terms,  thereby  establishing  the 
distinction,  which  the  Legislature  intended,  between  the  crime  of 
*' forgery,''  properly  so  denominated,  and  counterfeiting.  The 
terms,  **  falsely  and  fraudulently,"  involve  every  idea  of  deceit, 
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whether  practised  upon  an  individual  or  hody  politic,  and  super- 
sede the  necessity  of  more  fully  designating  the  deceit,  on  the 
person,  or  body  politic,  the  counterfeiter  had  an  intention  to  de- 
fraud. The  indictment  substantially  sets  forth  the  offence  in  the 
words  of  the  statute,  and  that  is  sufficient  under  our  system  of 
criminal  jurisprudence. 

The  6th  ground  assigned  in  arrest  of  judgment  is  extrinsic  the 
record,  and  therefore  must  be  considered  among  the  causes  as- 
signed for  new  trials.  These  causes  are  :  1s^  Because  the  Court 
coerced  the  prisoners  to  be  tried  jointly,  and  thereby  deprived 
them  of  a  legal  privilege,  and  excluded  legal  and  proper  evidence. 
2d.  Because  the  Court  charged  the  Jury,  that  they  had  nothing  to 
do  with  the  law.  3d.  Because  the  Court  charged  the  Jury,  that 
the  Planters'  and  Mechanics'  Bank  of  South  Carolina,  was  duly 
proved  to  be  an  incorporated  Bank.  4th.  Because  the  Court  in- 
structed the  Jury,  that  the  bills  were  sufficiently  proved  to  be  spu- 
rious, without  disproving  the  hand  writing  of  the  payee,  Gihhs^  and 
the  President,  Blackwood,  hth.  Because  the  Court  instructed  the 
Jury,  that  the  52d  section  of  the  penal  code,  was  not  repugnant, 
inconsistent,  and  void.  Other  reasons  are  founded  on  the  admis- 
sion of  improper  testimony,  and  are  thus  stated.  \st.  By  admit- 
ting the  witness,  Malcomh^  to  testify  to  a  fact,  of  which  he  de- 
clared he  had  no  knowledge,  except  what  was  derived  from  a  book 
or  writing  called  the  Register^  which  was  not  produced.  2d.  By 
admitting  the  testimony  of  witnesses  to  prove  the  bills  spurious, 
who  were  unacquainted  with  the  hand  writing  of  the  parties,  and 
who  could  only  testify  to  a  belief^  founded  on  a  comparison  of  the 
forged  and  genuine  bills,  upon  the  footing  of  the  maxim,  that 
every  one  is  to  be  believed  in  his  own  art.  3d.  By  admitting  the 
mere  letter  of  the  President  of  the  Bank,  declaring  the  bill  spuri- 
ous. 4*A.  Because  hearsay  evidence  was  admitted,  the  witness, 
Malcomby  being  allowed  to  testify,  that  Gibbs  had  afterwards  de- 
clared his  name  in  the  bill  not  to  be  his  hand  writing.     Other 
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grounds  are  urged  for  a  new  trial,  founded  upon  the  absence  of 
all  evidence  to  supprt  the  charges  against  prisoners.  1*^  Be- 
cause no  evidence  whatever  was  given,  that  the  offence  of  Jones 
and  Howell  was  committed  in  the  county  of  Chatham,  or  city  of 
Savannah.  2(i.  Because  no  evidence  was  given,  that  the  Plan- 
ters' and  Mechanics'  Bank  of  South  Carolina,  had  complied 
with  the  coiiiiiLiuti  upuii  vv  incii  aiuiiu  iliuit  riiui  ler  was  to  take  ef- 
fect. Sff.  Because  the  words  of  the  penal  code :  *'  the  bill  or 
note  of  any  incorporated  Bank,  whose  notes  are  in  circulation  in 
this  State,"  are  in  the  present  tense,  and  no  evidence  whatever 
w^as  given,  that  the  notes  or  bills  of  the  Planters'  and  Mechanics' 
Bank  of  South  Carolina,  did  circulate  in  this  State  on  the  20th  De- 
cember, 1817.*  I  am  enjoined  by  the  Constitution  of  the  State, 
to  place  upon  the  minutes  the  reasons  of  the  Court,  for  refusing 
or  granting  a  new  trial,  and  I  must  perform  that  duty  in  the  pre- 
sent case,  in  reference  to  the  numerous  grounds,  stated  in  the  mo- 
tion, but  the  great  labor  imposed  upon  me  by  the  presentation  of 
no  many  bases  for  the  motion,  will  scarcely  admit  of  those  detailed 
explanations,  I  should  otherwise  bring  to  the  assistance  of  the 
general  reasons,  I  may  assign  for  my  opinions.  1^^  This  Court 
did  not  coerce  the  prisoners  to  be  tried  jointly ;  it  decided,  that  ac- 
cording to  its  opinion  of  the  Constitution,  and  legal  prerogatives 
of  Mr.  Solicitor  General,  it  was  discretionary  with  him,  in  what 
manner  the  prisoners,  should  be  tried,  whether  severally  or  jointly. 
Over  that  discretion  this  Court  would  exercise  no  control,  unless 
it  infringed  some  established  and  legal  right,  upon  which  the  pris- 
oners might  claim  the  interposition  of  the  Court's  authority.f 
The  prisoners  claimed  no  right,  which  I  refused  to  extend  to  them, 


•  The  3d  Sec.  of  the  7tli  Div.  of  the  penal  code  of  1833,  conlaina  the  same  words. 

1  By  the  50th  Sec.  of  the  14th  Div.  of  the  penal  code  of  1833,  it  is  enacted  "  that  when  two  or 
more  defendants  shall  be  jointly  indicted  for  any  offence,  any  one  defendant  may  be  tried  separ- 
ately, except  Biich  offences  aa  require  the  action  and  concurrence  of  two  or  more  to  constitute 
the  crime,  and  in  such  cases  the  defendants  shall  be  tried  jointly.'' 
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or  that  they  were  entitled  to  receive.     If  in  severing,  the  object 
was,  each  to  have  bis  twenty  peremptory  challenges,  (allowed  to 
this  offence  by  the  penal  code,)  that  object  was  not  stated,  and  the 
fact  is,  that  twenty  peremptory  challenges  were  aBowed  to  each. 
If  the  object  in  soliciting  separate  trials,  was,  that  each  might 
avail  himself  of  the  testimony  of  the  others,  such  testimony  was 
incompetent,  and  inadmissible*     Where  the  principal  and  acces- 
sory are  tried  together,  the  accessory  may  enter  into  the  defence 
of  the  principal,  and  avail  himself  of  every  matter  of  fact,  and 
every  point  of  law,  tending  to  his  acquittal,  for  he  is  particeps  in 
lite,  and  this  sort  of  defence,  necessarily,  and  directly  tends  to  his 
acquittal.     {Fost.  366.     1  Russell  on  crimes,  p.  66.)    Thus  al- 
lowing the  accessory,  to  controvert  the  guilt  of  the  principal,  can 
he  be  examined  ex  debito  justitia,  as  a  witness  for  the  principal  T 
A  particeps  criminis   or  accomplice,   may  be  witness  for  the 
Crown,  or  here,  for  the  State,  against  the  prisoner,  but  has  the 
prisoner  the  correlative  right  of  examining  the  accomplice  as  his 
witness  T     I  do  not,  until  better  advised,  understand  this  to  be  the 
law.     The  current  of  authorities  is  opposed  to  it,  and  no  cases 
have  been  cited,  where  the  trials  have  been  severed,  for  the  pur- 
pose of  allowing  one  charged  with  a  felony,  to  give  testimony  in 
favor  of  others  associated  with  him  in  the  accusation.     The  infor- 
mation of  an  accomplice,  taken  under  the  requisitions  of  the  stat- 
ute Ph.  4*  Mary,  may  be  read  in  evidence  against  a  prisoner 
(Leach,  C.  C.  p.  12.)     An  accomplice  muy  be  admitted  by  the 
magistrates  for  the  Crown.     (Ibid,  1 15, 122, 166, 464, 478.)     The 
distinction  is,  that  the  State  may  use  the  accomplice  as  a  witness, 
but  the  prisoner  cannot.    Be  this  as  it  may,  it  is  settled  by  the 
authorities,  that  the  best  and  most  usual  course  is,  to  indict,  and 
try  the  principal  and  accessory  together,  and  if  so  tried  together, 
the  accessory  cannot  ask  the  indulgence  of  not  being  brought  to 
trial,  until  the  guilt  of  the  principal  is  legally  ascertained.     (1 
HaUy  628.     Fast.  366.     1    Hale,  623.    2  Hawk.  c.  29,  5,  46. 

Part  i.— W.  ' 
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FosU  360.)  But  evexy  difficulty  contained  in  this  ground  of  the 
motion  is  removedi' by  a  reference  to  the  plea.  The  prisoners, 
after  arraignment,  and  before  they  were  put  on  their  trial,  joined 
in  the  general  issue,  and  plead  **  Not  Guilty."  The  law  upon 
that  point  is  this :  **  If  the  principal  and  accessory  appear  to- 
gether, and  the  principal  pleads  the  general  issue,  the  accessory 
shall  be  put  to  plead  also,  and  that  if  he  likewise  plead  the  gene- 
ral issue,  both  may  be  tried  by  one  inquest.  But  it  seems  agreed, 
that  if  the  principal  plead  a  plea  in  bar,  or  abatement,  or  a  former 
acquittal,  the  accessory  shall  not  be  forced  to  answer,  till  that  plea 
bff  determined."  (2  Hawk.  P.  C.  c.  29,  8,  47.  1  Hale,  624.) 
Charnack's  case,  cited  from  3  Salk.  80,  81,  and  so  much  relied 
upon,  only  establishes  the  doctrine,  **  that  if  the  prisoners  (in- 
dicted in  that  case  as  principals,)  intended  to  take  the  liberty  of 
challenging  separately  the  allowed  number  of  peremptory  chal- 
lenges, they  must  be  tried  separately,  but  by  joining  in  their 
challenges,  induced  the  necessity  of  being  tried  jointly."  Such 
was  the  course  pursued  in  relation  to  the  prisoners  at  this  bar. 
2d.  This  ground  did  not  contain  the  matter  of  fact,  and  was  there- 
fore waived  in  the  argument  Sd,  I  did  instruct  the  Jury,  that 
the  Planters'  and-Mechanics'  Bank  of  South  Carolina,  was  duly 
proved  to  be  an  incorporated  Bank.  The  evidence  in  support  of 
this  instruction  was,  1st.  The  charter  of  the  Bank.  2d.  Oral 
proof  of  its  notes  being  received  by  the  public  officers  of  South 
Carolina,  in  payment  of  debts  due  the  State,  and,  Sd.  Proof  of  its 
notes  being  in  circulation  in  this  State  and  South  Carolina.  1. 
The  charter.  The  first  section  ot  the  Act,  granting  this  charter, 
declares  that  the  company  constituting  this  corporation,  ''are 
hereby  incorporated  and  held,  and  deemed,  and  taken,  as  a  body 
corporate,  by  the  name  and  style  of  the  Planters'  and  Mechanics' 
Bank  of  South  Carolina."  The  2d  See.  that  the  said  company 
shall  continue  incorporated  until  1st  January,  1832.  Then  the 
10th  enacting  section  declares :  **  That  the  Bank  hereby  intended 
to  be  incorporated,  shall  not  be  incorporated,  or  derive  any  bene- 
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fit  or  advantage  from  any  of  the  clanseB  or  prorisions  of  this  Act, 
unless  it  shall  transfer,  or  caose  to  be  transferred  to  the  Treasurer 
of  the  lower  dmsion,  for  the  benefit  of  the  State,  800  shares  of 
the  stock  of  the  said  Bank,  on  or  before  the  1st  day  of  November 
next.**     This  Act  is  dated  2Dth  December,  1820.     HThe  apparent 
incongruity  in  the  1st  clause  of  the  Act,  and  the  10th  now  refer- 
red to,  must  strike  every  mind.     The  Ist  clause  incorporates  ab* 
solutely  and  without  restriction ;  the  10th  declares  that  the  corpo- 
ration was  only  intendedy  until  its  condition  precedent,  shall  have 
been  complied  with.     But  it  is  not  with  the  incongruity  I  have 
now  to  meddle.    The  question  is,  that  notwithstanding  the  posi- 
tive unqualified  annunciation  of  the  fact  of  incorporation  In  the 
first  clause,  that  incorporation  is  still  dependent  upon  proof  of  a 
compliance  with  the  condition,  and  terms  imposed  on  the  incor- 
poration by  the  10th  enacting  clause?     I  am  of  the  opinion,  that 
sufiOLcient  proof,  for  all  the  intents  and  purposes  of  this  prosecu- 
tion, has  been  adduced,  to  raise  presumptions  ordinarily  equal  to 
positive  facts,  that  the  transfer  of  shares  was  made  within  the 
limited  time  by  the  Act ;  and  the  presumptions  arise  from  proof, 
that  the  notes  of  this  Bank  are  received  in  payment  of  taxes  due 
the  State  of  South  Carolina,  and  that  they  are  in  general  circula- 
tion in  that  State.     Would  a  Bank  with  this  condition,  dare  to  put 
out  it^  paper,  and  is  it  to  be  presumed  that  the  State  would  so 
long  have  acquiesced  in  this  Hbold  infraction  of  its  charter  T     Be- 
sides, the  weight  of  these  presumptions  is  almost  conclusively  es- 
tablished by  a  section  of  an  amendatory  Act,  passed  in  December, 
1811.     It  is  the  4th  enacting  clause,  in  these  words :  *<  The  bills 
or  notes  of  the  Planters'  and  Mechanics'  Bank,  originally  made 
payable,  or  which  shall  have  become  payable  on  demand."    This 
clause,  it  has  been  contended  by  the  counsel  for  the  State,  par- 
ticularly Harris  and  Berrieth  is  ft  recognition  of  the  pre-exist- 
ence,  and  circulation  of  the  notes  of  this  Bank,  and  consequently, 
an  acknowledgment  by  the  State  of  a  compliance  with  the  terms 
upon  which  it  was  intended  to  incorporate  the  Bank.    I  am  of  thai 
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opinion  4th,  I  am  still  of  the  opinion,  twice  before  and  oftener 
perhaps  expressed,  that  there  was  sufficient  proof  of  the  spurious- 
ness  of  these  bills,  without  disproving  the  hand  writing  of  the  payee 
Cribbft,  or  the  president,  Blackwood,  Many  forgeries  of  instru- 
ments, at  common  law,  render  proof  of  the  signatures  to  the  in- 
struments indispensably  necessary ;  indeed,  a  sine  qua  non  of  the 
investigation ;  for  the  plain  reason,  that  every  thing  might  depend 
upon  the  genuineness  of  the  signatures,  and  nothing  upon  the  con- 
text of  the  instrument.  One  definition  of  forgery  at  common  law 
ts  :  *'  the  fraudulent  making,  or  alteration  of  a  writing  to  the  prej- 
udice of  another  man's  right,"  and  **  a  false  making,  or  making 
malo  animoy  of  any  written  instrument,  for  the  purpose  of  fraud 
and  deceit/'  (2  East.  P,  C.  c.  19,  s.  1,  p.  852,  965.)  It  would 
seem  to  be  necessary,  (I  mean  generally  necessary,)  in  prosecu- 
tions for  forgery  at  common  law,  to  prove  the  signatures  of  the 
persons  charged  to  have  been  defrauded,  for  the  purpose  of  prov- 
ing the  alteration,  or  other  forgery  committed,  of  a  genuine  in- 
strument ;  but  cessante  ratione,  cessat  et  ipsa  lex.  The  reason 
of  the  requisition  of  such  proof  on  an  indictment  for  a  common 
law  forgery,  ceaseth,  on  its  application  to  the  forgery  of  a  Bank 
note.  It  is  true  the  signatures  to  a  Bank  note,  are  among  its  vital 
principles,  but  the  genuineness  of  the  signatures  does  not  impress 
a  genuine  character  upon  the  note ;  and  without  any  proof  of  the 
hand  writing  of  the  President  and  Cashier,  it  is  competent,  accord- 
ing to  authority,  and  the  reason  of  the  thing,  to  prove  the  note  a 
forgery,  by  proof  of  any  imperfections,  which  may  shew  aliunde 
the  signatures,  that  the  note  is  counterfeited  or  forged.  This 
doctrine  is  settled  by  a  decision  of  the  Judges  of  England,  in  the 
year  1801.  (McGuire's  case.  2  East,  P,  C,  c.  19,  s.  68,  p.  1002.) 
It  is  a  case  not  in  hostility  with  any  law  of  England,  which  was 
in  force  in  this  country  previous  to  our  revolution,  or  that  portion 
of  it  adopted  on  the  establishment  of  our  independent  government. 
On  this  subject,  I  heard  with  entire  approbation,  the  suggestions 
of  Mr.  Habersham  J  to  whose  learning  and  research,  I  am  indebted 
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for  this  caB€,  the  principles  of  which,  however,  I  had  before  com- 
municated. BfusselU  in  his  compilation  of  criminal  law,  foL  % 
p.  1507,  thus  notices  this  decision :  **  In  a  case  which  was  refer- 
red to  the  consideration  of  the  Judges,  a  conviction  for  forging  a 
Bank  note,  was  holden  good,  though  there  had  been  no  testimony 
of  the  Cashier,  at  the  trial,  to  disprove  his  hand  writing,  as  the 
forgery  of  the  note  had  been  proved  by  other  evidence  which 
shewed  that  the  instrument  was  false  in  all  its  parts,  in  the  tex- 
ture of  its  paper,  the  water  mark,  the  engraving,  the  ink,  and  the 
written  date  of  the  year,  which  was  in  1798,  though  the  printei 
date  under  the  Brittania  was  1799,  being  altogether  proved,  to  be 
such,  as  the  Bank  never  made  or  issued." 

In  the  present  cases,  Mr.  Malcomh^  an  officer  for  years  past  of 
the  Planters'  and  Mechanics'  Bank,  swore  with  positiveness,  that 
the  signature  of  Lvkens,  the  Cashier,  was  a  forgery,  that  the  vig- 
nette encircling  the  word  "  Charleston,"  was  a  forgery,  and  the 
number  of  the  bill  did  not,  and  could  not  correspond,  from  his 
knowledge  and  inspection  of  the  Register  of  the  Bank,  with  any 
number  issued  since  the  incorporation  of  the  Bank.  A  few  bills 
some  years  ago,  were  by  mistake  falsely  numbered  200,  (these 
forged  bills  are  below  that  number,)  but  that  no  mistake  has  since 
been  committed.  It  is  altogether  then  in  my  opinion  proved,  that 
these  notes  upon  which  the  indictments  are  founded,  are  such  as 
the  Planters'  and  Mechanics'  Bank  never  issued.  This  opinion 
rests  upon  the  maxima  falsus  in  uno^falsus  in  omnibus — the  un- 
impeached  testimony  of  Mr.  Malcomb^  and  that  of  Mr.  Mayor 
Morrison^  who,  under  the  process  he  adopted,  swore  positively 
to  the  forgery,  and  ascertained  it  at  an  earlier  period  than  some 
of  the  officers  of  the  Bank  itself.  Mr.  Henry,  an  officer  of  the 
State  Bank  of  Geoigia,  was  enabled,  by  a  comparison  with  a  gen- 
uine bill,  to  swear  also,  that  the  forged  note  of  the  second  indict- 
ment \o  which  evidence  was  applied,  was  a  counterfeit.  As  an 
officer  of  the  Bank,  Mr.  Henry  was  familiar  and  conversant  with 
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the  subject  matter,  and  I  received  his  testimony  under  the  influ- 
ence of  the  maxim,  cuique  in  sua  arte,  credendum  est.  The  let- 
ters from  Mr.  Blackwood  to  the  Mayor  of  this  city,  the  one  ac- 
knowledging the  notes  to  be  genuine,  with  the  exception  as  to  the 
numbers,  and  the  other  retracting  that  acknowledgment,  and  de- 
claring the  notes  to  be  entirely  spurious.  These  letters  were  in- 
voked from  the  Mayor's  possession,  by  a  subpoena,  duces  tecum, 
issued  by  prisoners  counsel.  The  first  acknowledging  the  genu- 
ineness of  the  bills,  with  the  exception  of  the  number,  was  read 
•n  the  cross  examination  by  the  prisoners*  counsel,  and  the  other 
would  have  been  read,  but  at  that  time  was  mislaid.  It  was  found 
by  the  Mayor,  and  tendered  by  him  the  next  day  in  the  course  of 
his  examination.  It  ^was  not  called  for  by  the  counsel  for  the 
prisoner,  and  its  being  read  as  evidence,  was  resisted  for  that  rea- 
son, but  it  was  permitted  by  the  Court,  because  it  was  a  continuity 
of  the  evidence,  which  had  been  partially  gone  into  and  invoked 
by  the  subpoena  duces  tecum,  I  remain  of  the  opinion,  it  was 
properly  admitted  :  but  if  improperly  suffered  to  go  to  the  Jury, 
the  contradictory  declarations  of  Mr.  Blackwood^  were  favorable 
to  the  case  of  the  prisoners,  and  therefore  cannot  now  be  consid- 
ered by  me,  as  having  influenced  the  Jury  in  their  convictions. 
The  hearsay  testimony,  attributed  to  the  testimony  of  Malcomb^ 
when  speaking  of  the  declaration  of  CHbbst  comes  as  a  ground  for 
granting  a  new  trial  with  a  very  ill  grace  from  the  counsel  for  the 
prisoners,  because  they  had  before  insisted  upon  the  competency 
of  declarations  of  Cribbs  to  the  Mayor,  as  to  the  genuineness  of 
the  alleged  bills,  with  the*  exception  of  the  numbers,  upon  the 
ground,  that  he  was  a  party  to  the  bills  in  the  capacity  of  payee 
and  the  confessions  and  declarations  of  a  party  to  the  record,  are 
always  admissible.  Upon  the  weight  of  this  law,  the  declarations 
of  Mr.  CribbSf  when  they  favored  the  prisoner,  were  admitted, 
and  under  the  same  authority  were  admitted  when  they  operated 
against  the  prisoners.  These  contradictory  declarations  were 
also  favorable  to  the  case  of  the  prisoners,  and  therefore  could 
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not  have  influenced  the  Jury  in  the  verdicts  rendered.  Under 
this  4th  assignment  in  the  motion  made  for  a  Qew  trial,  I  have  no- 
ticed  and  overruled,  with  the  exception  of  two — (the  remaining 
grounds,)  the  objections  in  this  voluminous  motion,  for  a  new 
trial.  And  other  objections  and  reasons  assigned  in  the  motion, 
not  particularly  adverted  to,  in  the  opinion  delivered  under  this 
4th  division  of  the  motion,  will  be  found  to  have  been  answered 
in  the  opinion  delivered  on  the  motion  in  arrest  of  judgment :  the 
two  remaining  appeals  to  my  discretion  for  a  new  trial,  are: 

1^.  That  there  is  no  evidence,  that  the  oflence  of  Jones  and 
Howell  was  committed  in  the  county  of  Chatham. 

2d.  There  is  no  evidence,  that  the  bills  of  the  Planters'  and 
Mechanics*  Bank  were  in  circulation  on  the  20th  December,  1817. 

First.  I  must  confess  that  amidst  the  doubts  which  agitated  my 
mind,  and  weighed  upon  my  conscience,  I  should  have  felt  satis- 
fied with  a  verdict  of  acquittal  of  these  accessories,  not  from  any 
belief  of  their  innocence,  but  because  of  my  impression,  that  there 
was  no  direct  evidence,  that  the  ofifence  was  committed  in  the 
county  of  Chatham.  The  Constitution  requires  that  the  offender 
**  shall  be  tried  in  the  county  where  the  crime  was  committed." 
Is  there  proof  in  this  case,  that  the  prisoners,  Jones  and  Howell, 
were  accessories  before  the  fact  to  the  felony  in  the  county  f(f 
Chatham?  It. is  contended  by  the  Solicitor  General^  and  the 
counsel  associated  with  him,  that  presumption  is  proof,  and  that 
the  whole  evidence  raises  a  violent  presumption,  that  the  crime 
was  committed  in  the  city  of  Savannah^  a  city  in  the  county  of 
Chatham*  The  Mayor  of  this  city  deposed  that  these  men  were 
brought  to  the  Police  Qfice  under  arrest,  as  concerned  in  passing 
counterfeit  notes.  He  found  in  Joneses  trunk  or  portmanteau,  ta- 
ken from  the  Washington  Hall,  a  large  amount  of  counterfeit 
notes.  From  their  own  confessions  they  had  travelled  together, 
and  two  of  them  put  up  at  the  Washington  Hall,  whence  they 
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were  con  ducted  under  arrest  to  the  Police  Office,  and  it  was  in 
evidence  tliat  an  intimacy  subsisted  between  tlicm.  IMr.  Morri- 
son was  examined  and  addressed  as  Mayor  of  Savannah,  by  the 
Court  and  by  tlie  counsel  ;  and  his  releriMico  to  the  Police  OJice, 
must  have  rol'erretl  to  \]\c  Police  OJice  oi"  tlie  city  of  Savannah, 
If  such  is  necessarily  llie  reference,  when  speaking  of  his  conduct, 
in  this  case  as  Mayor  of  Savannah,  the  Hotel  kept  by  the  w  itncss 
Newcomb,  and  called  the  Washingtim  Hall,  must  have  been  sit- 
uated in  the  city  of  Savannah,  and  consequently  the  crime  cliarged 
against  the  accessories,  is  constitutionally  jiroven  to  have  been 
in  the  county  of  Chatham,  by  presumption,  as  irresistible  as  posi- 
tive proof;  particularly,  if  it  is  recollected,  that  the  time  occupied 
by  the  Constables  in  obeying  the  mandates  of  the  Mayor,  shews 
that  the  arrest  of  the  prisoners,  could  not  have  been  at  any  place, 
beyond  the  limits  of  the  county  of  Chatham.  This  was  the  argu- 
ment of  Mr.  Davies,  and  he  concluded  by  i)utting  the  question, 
whether  such  presumptions  did  not  amount  to  that  proof  exacted 
by  the  Constitution  ?  I  can  only  say,  that  presumptions  may  be 
admitted  in  proof  of  any  fact  involved  in  a  criminal  prosecution, 
and  that  the  Jury  as  Judges  of  the  law  and  the  fact,  w^ere  author- 
ized to  decide  upon  the  sufficiency  of  this  evidence  as  to  the  lo- 
cality of  the  offence.  It  was  admitted  by  Mr.  Wilde,  that  the 
English  law  is  against  the  application  for  a  new  trial  in  a  case  of 
felony.  (6  Tm,  Rep.  025,  638.  13  East.  410,  n.  b.)  and  yet, 
without  convincing  me,  that  this  is  not  the  law  of  Georgia,  as 
adopted  by  her  penal  code,  I  am  called  upon  to  accede  to  a  mo- 
tion which  may  assail  the  power  giren  to  the  Juiy  as  judges  of 
the  law  and  the  facts,  and  to  assert  myself,  a  discretionary  author- 
ity, over  their  verdict ;  which,  by  the  law  quoted  by  the  prison- 
er's advocates,  it  is  extremely  doubtful  if  I  can  exercise.  Upon 
this  point  I  give  no  opinion,  and  it  is  reserved  for  the  deliberate 
consideration  of  the  Court,  when  it  shall  be  presented  by  the 
State's  prosecuting  officer.  But  it  shall  influence  me  on  the  pre- 
sent occasion,  among  other  reasons  and  motives,  in  not  disturbing 
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the  legal  course  of  these  verdicts.*     My  principal  reason  for  not 
disturbing  the  verdict  is,  that  justice  has  been  done.     2dly.  There 
is  no  evidence  that  the  notes  of  the  Planters*  and  Mechanics* 
Bank,  were  in  circulation,  at  the  passing  of  the  penal  code  ia 
1817.     Admitting  that  it  was  the  intention  of  the  Legislature  of 
Georgia,  that  it  was  its  policy,  and  that  the  grammatical  construe* 
tion  of  the  term  **  are^^^  confined  it  to  the  present  tense,  and  pro- 
tected notes  only  of  incorporated  Banks  whose  notes  were  in  cir- 
culation in  1817,  still  under  the  opinion  before  expressed^  these 
notes  were  at  that  epoch  in  circulation.     I  conclude  by  assenting 
to,  and  adopting  the  opinion  of  the  Supreme  Court  of  North  Caro- 
lina, on  amotion  for  a  new  trial,  delivered  by  Lea/well  Jf.:   ''This 
being  a  case,  where  the  Jury  decided  not  against  a  flagrant  vio- 
lation of  duty,  but  where  there  may  reasonably  be  a  difference  of 
opinion,  amongst  honest  men ;  and  it  being  quite  certain,  that  jus- 
tice has  been  done,  this  Court  feels  it  unsafe  to  interpose,  where 
there  is  a  bare  probability,  that  the  accused  may  be  innocent.'* 
{King  vs.  Hill.     Tm.  Rep.  No.  Ca.  vol.  3,  p.  211.) 

It  is  ordered^  that  the  motions  in  arrest  of  judgment,  and  foi  a 
new  trial,  be,  and  are  hereby  overruled. 

WiLDV,  D-Lton,  Wavns  dt  CmrLSR,  for  the  motions.  Bond, 
Solicitor  General,  Habersham,  Harris,  Davibs  6l  Bbrrirn, 
against  them. 


*  See  also  Bex  ri.  BaO.  Runell  Sc  Ryan's  crown  omm  (GrMn'f  Jurut  Ed.)  99.    Bat  Me 
Choham  on  New-TridU^  p.  603  et  seq,    StaU  vi.  Simon;  Dudiey'§  (Geo.)  Rep.  27.— (JETd.) 


Part  i.— X. 
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1 


William  J,  Spencer  vs.  Negroes  Amy  and  Thomas. 
••  ,  t  Certiorari. 

A  maDumission  subsequent  to  the  Act  of  1801  ^  not  eanctioned  by  legislaliTe  authority  is  abso- 
lutely void,  and  produces  no  change  io  the  condition  of  the  stave. 

Penal  statutes  cannot  have  a  retrospective  operation. 

The  Act  of  1818,  passed  in  relation  to  the  attempt  to  manumit  slaves  illegally,  being  a  penal 
■tatuto,  cannot  be  so  construed,  as  to  accumulate  the  penalties  of  the  statute  of  1801  lo  aa  act 
conuoiited  before  the  passage  of  the  former  statute.  *^ 

,     *     ^  By  €IIARr,TOM9  Judge.  4 

THE  queslion  in  this  case  is,  whether  the  will  of  the  elder  Spcn- 
cer,  directing  the  manumission  of  these  slaves,  and  the  deed  of 
the  heirs  carrying  the  wishes  of  the  testator  into  eU'ect,  dated 
36lh  of  October,  1808,  subjects  them  to  the  order  and  sale  of 
the  justices  of  the  Inferior  Court  of  Effingham  county,  under 
the  powers  delegated  to  magistrates  by  the  Act  of  1818  ?  This 
Court  has  already  decided  on  this  circuit,  that  a  manumission 
by  deed,  will,  or  otherwise,  subsequent  to  the  Act  of  1801,  pro- 
duced no  legal  alteration  in  the  condition  of  the  slave, — that 
the  instrument  was  absolutely  void,  for  any  purpose  of  freedom, 
— and  following  the  language  of  the  statute,  that  the  slave  was 
still  to  **  all  intents  and  purposes,  as  much  in  a  state  of  slavery, 
as  he  was  before  he  was  manumitted  and  set  free,  by  the  party 
so  offending,"  by  giving  the  instrument  of  manumission.  The 
Act  of  1801,  is  too  unambiguous  lo  require  the  aid  of  any  tech- 
^  nical  interpretation,  to  comprehend  its  object  and  intention.  It 
visits  with  a  penalty,  the  person  infracting  its  inhibition  to  man- 
umit by  private  deed,  act  or,  instrument,  or  in  any  other  manner, 
or  form,  than  the  one  prescribed,  and  it  places  the  slave  pre- 
cisely in  the  condition  he  was  before. 

I  always  feel  happy,  when  I  can  decide  upon  the  plain  expres- 
sion of  the  law  itself,  without  travelling  beyond  its  context  into  a 
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field  of  unnecessary  superero^toiy  learning.  I  am  of  the  opin- 
ion then,  that  under  the  operation  of  the  Act  of  1801,  these  slaves 
remained  the  properly  of  William  Spencer^  notwithstanding  the 
directions  of  his  will,  and  the  subsequent  instmment  of  manumis- 
sion. And  they  must  now  be  considered  the  property  of  that 
estate ;  and  that  interest  can  only  be  divested  by  an  Act  of  the 
Legislature,  not  impairing  the  claims  of  legitimate  creditors. — 
The  Act  of  1818  cannot  operate  retrospectively,  so  as  to  annihi- 
late or  accumulate  the  penalties  of  the  Act  of  1801, — ^because  this 
would  be  repugnant  to  the  best  established  doctrines  in  the  con- 
struction of  penal  statutes ;  and  because,  as  a  penal  statute  ii  must 
operate  prospectively.  There  was  then  manifest  error  in  the  pro* 
ceedings  of  the  Court  below,  In  considering  these  slaves,  as  liable 
to  be  sold  under  the  sanction  of  the  Act  of  1818. 

It  is,  therefore,  ordered^  that  this  case  be  remanded  to  said 
Court,  with  instructions,  and  it  is  hereby  instructed,  to  abstain,  in 
relation  to  these  slaves,  from  any  further  proceedings,  under  the 
Act  entitled  an  *'  Act  supplementary  to,  and  more  effectually  to 
enforce  an  Act  prescribing  the  mode  of  manumitting  slaves  in  this 
State,  to  prevent  the  further  migration  of  free  persons  of  color 
thereto,  to  regulate  such  free  persons  of  color  as  now  reside 
therein  and  for  other  purposes.**    Passed  19th  December  1818. 
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Jno.  Miller  surv.  for  rsE  of  Assignees  vs.  Joseph  Thorn 

SURVG.    CO-PARTNER. 

B.  was  a  co-parlner  with  M.  umJer  the  fimi  of  M.  &  S.,  anil  with  T.  under  the  style  of  8.  &  T.  : 
after  ihe  death  of  S.,  M.  aa  surviviug  copartner  of  M.  &,  S.,  sued  T.  at  common  law,  as  aur- 
viving  co-partner  of  B.  Sl  T.,  upon  transactions  which  had  been  held  between  the  two  firms  iu 
Ihe  life  time  of  i^. — hefd^  that  such  action  could  nut  he  mfiintained. 

As  a  general  rule,  one  partner  cannot  sue  another  at  common  law. 

The  same  person  "cannot  be  plaintifT  and  defendant  in  the  same  suit,  at  common  law. 

By    CHARI^TOiV,    Judge. 

THIS  is  a  motion  for  a  new  trial,  upon  tlie  following'  grounds  ; 

1st.  Because  a  certain  book  of  accounts,  said  to  be  a  book  of 
accounts  of  Stoutcnhurg'h  and  Thorn^  was  permitted  to  be  given 
in  evidence  to  the  Jury,  without  notice  to  the  defendant,  to  pro- 
duce his  books. 

%id.  Because,  the  entries  in  said  book  were  admitted  as  evi- 
dence of  certain  items  in  the  plaintiff's  account,  when  it  appeared 
that  higher  and  better  evidence  could  and  ought  to  have  been  pro- 
duced in  support  of  such  items. 

^d.  Because  it  was  made  to  appear  by  evidence  adduced  by  the 
defendant  that  the  plaintiff  and  tlie  said  defendant,  were  co-part- 
ners in  relation  to  the  transactions  which  were  the  foundation  of 
the  action,  and  therefore  the  said  Court  as  a  Court  of  law,  ought 
not  to  have  entertained  jurisdiction  of  the  case. 

4^A.  Because  it  appears  from  the  record  that  the  transactions 
which  were  the  foundation  of  the  action  accrued  between  the 
plaintiff  and  one  B,  B.  Stouteiihurgh,  as  co-partners,  under  the 
firm  of  Miller  ^  Stoutenburgh,  and  the  defendant,  and  the  said 
B,  B.  Stoutenburgh,  co-partners,  under  the  firm  o£  Stoutenburgh 
^  Thorn,  under  which  circumstances  the  said  Court,  as  a  Court  of 
law,  ought  not  to  have  entertained  jurisdiction  of  the  cause. 
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6th,  Because  the  verdict  of  the  Jury,  is  contrary  to  evidence 
and  the  principles  of  justice  and  equity. 

I  have  held  this  case  under  advisement  for  several  days,  and 
have  experienced  much  difficulty  in  forming  an  opinion  upon  any 
one  of  the  grounds  stated. 

The  difficulty  has  heen  greatly  increased,  by  the  reverence  it  is 
my  duty  to  pay  to  a  special  Jury,  clothed  as  they  are  in  appeal 
cases,  with  such  ample,  and  almost  plenary  powers,  under  the  ju- 
dicial Act  of  Georgia.  Satisfied  in  any  case  that  this  verdict  of  a 
special  and  enlightened  Jury  (as  the  one  rendering  the  verdict, 
was,)  is  founded  on  the  principles  of  justice  and  equity,  I  would 
with  great  caution,  award  a  new  trial,  upon  what  are  called  apices 
judices.  In  this  case,  I  dismiss  from  my  consideration,  all  the 
reasons  assigned  why  the  Court  should  grant  a  new  trial,  except 
the  fourth, — and  if  the  record  does  proclaim  what  it  is  said  to  do, 
this  Court,  as  a  Court  of  law,  ought  not  to  have  entertained  juris- 
diction of  the  cause. 

It  is  a  fundamental  principle,  that  one  partner  cannot  sue 
another,  in  a  common  law  tribunal,  with  one  or  two  exceptions 
to  the  principles  stated  by  Mr.  Harris  in  his^ argument,  and  which 
cannot  apply  to  this  case. 

This  action  is  brought  by  John  Miller^ — "  who  hath  survived 
one  Benjamin  B.  Stoutenhurgh^  now  deceased,  who  in  his  life 
time,  together  with  the  said  John^  traded  as  merchants,  and  co- 
partners, under  the  firm  of  Miller  ^  Stoutenburgh^  for  the  use, 
&c. 

Then  the  petition  sheweth :  "  That  Joseph  Thorn,  of  the  said 
"  ceunty  of  Chatham,  who  hath  survived  one  Benjamin  B.  Stout- 
**enhurghj  is  indebted  to  your  petitioner  (the  plaintiflT,)  as  survi- 
**  ving  co-partner  of  the  aforesaid  Benjamin  B.  Stout enburgh.*^ 
Is  this  "  Benjamin  B.  Stoutenhurgh  aforesaid/^  the  "  one  Benja- 
min B.  Stoutenhurgh'*  alleged  to  have  been  the  co-partner  of  the 
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plaintiff?  or  does  the  granimatical  construction,  and  technical 
phraseology  of  the  declaration,  refer  simply  to  the  **  one  Benja- 
min B.  Soutenburghy^*  who  was  the  co-partner  of  the  defendant 
Thorn  ?  These  queries  present  the  difficulty,  with  which  I  have 
had  to  contend.  It  was  said  by  Mr.  Habersham^  that  the  lang- 
uage of  the  record  did  not  announce  B.  B.  Stoutenburgh,  the  co- 
partner of  Miller,  as  the  same  Stoutenburgh,  whom  Thorn  had 
survived.  There  is  certainly  much  strength  and  plausibility  in 
the  suggestion,  particularly  as  the  term  "  aforesaid"  may  very 
grammatically  and  sensibly  point  and  refer  to  the  Benjamin  B, 
Stoutenburgh  who  was  the  co-partner  o^  Thorn — without  carrying 
the  connexion  to  the  B.  B,  Stoutenburgh  who  was  the  co-partner 
of  Miller.  On  the  other  part,  the  term  "aforesaid"  may  refer  to 
the  B,  B.  Stoutenburgh  who  was  the  co-partner  of  Miller;  and 
the  strong  and  almost  irresistible  presumption  is,  that  the  afore- 
gaid  ^^one  B.  B.  Stoutenburgh,'*^  whom  Thorn  survived,  is  the 
identical  "one  B.  B,  Stoutenburgh^**  whom  Miller  survived. 
With  all  my  anxiety  that  this  verdict  should  stand,  because  I  be- 
lieve it  is  founded  in  principles  of  justice  and  equity,  I  have  in 
vain  endeavored  to  remove  from  my  mind  the  conviction,  im- 
pressed upon  it  by  the  record,  that  the  B,  B.  Stoutenburghr  who 
was  the  co-partner  of  Miller,  was  also  the  co-partner  of  Thorn, 
If  this  is  the  fact,  (and  it  appears  so  from  the  record,  and  may  be 
more  strongly  confirmed  by  another  investigation,)  the  unity  of 
interest  which  exists  between  co-partners — their  my  et  per  tout 
seizure,  rendei  this  substantially  a  suit  by  Stoutenburgh,  against 
Stoutenburgh — and  if  so,  it  exhibits  the  singular  spectacle  of  a 
man  suing  himself — and  carries  in  its  bosom  that  self-immolating 
principle,  which  deprives  this  Court  of  a  common  law  jurisdic- 
tion ;  and  if  this  is  not  the  forum  for  the  contest  between  the  par- 
ties, I  am  bound  to  take  notice  of  it,  in  whatever  form  it  may  pre- 
sent itself. 

With  these  impressions,  and  because  the  preponderance  of  my 
belief  is,  that  B,  B,  Stoutenburgh,  of  the  firm  of  Miller  4-  Stout- 
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enhnrgh,  was  the  B.  B.  StouUnhurgh,  of  the  firm  of  Stoutenburgh 
'4-  TAomr— and  therefore,  in  sustaining  this  action,  I  authorize  one 
partner  to  sue  another,  before  a  common  law  tribunal,  (this  case 
not  falling  within  any  of  the  exceptions,  that  allow  such  litiga- 
tion,)  I  am  of  the  opinion  that  a  new  trial  ought  to  be  granted. 

New  trial  ordered. 

Haeris,  for  the  motion— Habersham  d&  Berrien,  against  it. 
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McGowAN  vs.  Jones,    et.  al. 
In  Equity — Petition  for  a  rehearing. 

Although  the  practice  in  Georgia  is  lo  ai^sociate  a  special  Jury  with  ihc  Judge  of  ihc  Superior 
Court,  in  the  ileierminaiion  of  chancery  causes,  there  is  no  law  which  impoees  the  neccBsity 
of  such  asfiociation. 

It  Meerfu,  that  the  will  of  Bfemme  covert  will  have  no  efficacy,  unless  there  be  an  agreement  be- 
fore marriage  giving  her  tlic  power  to  make  such  will,  or  such  right  has  been  conferred  on 
her  after  marriage,  by  some  act  analogous  to  an  agreement  before  marriage — tlic  meit  parol 
assent  of  the  husband,  is  not  sufficient  to  give  such  a  will  validity. 

Bjr    CHARIiTOiir,  Judge. 

THIS  is  a  petition  for  a  rehearing  of  this  cause,  decided  by  ver- 
dict of  a  special  Jury,  at  the  last  term  of  this  Court,  held  in  the 
county  of  Liberty, 

The  defendants  believe  themselves  aggrieved  by  the  verdict,  be- 
cause, it  is  contended,  that,  the  complainants  could  derive,  as  de- 
visees, no  title  under  the  will  of  ihefemme  covert  Mrs.  Way^  iho' 
such  will  was  made  with  the  parol  consent  of  her  husband  ;  be- 
cause the  words  of  the  will  created  an  express  estate  tail,  in  the 
husband,  and  the  bequest  being  of  personal  estate,  thereby  vested 
Ihe  interest  absolutely  in  him  ;  and  because,  the  limitation  over 
in  favor  of  complainant,  is  too  remote,  that  being  dependent  upon 
an  indefinite  failure  of  issue.  The  defendants  conceive  them- 
selves aggrieved  by  the  verdict,  on  another  ground — that  it  was 
rendered  in  opposition  to  the  charge  of  the  Court,  on  the  legal 
validity  of  the  fcnnne  cover fs  will,  made  under  the  parol  assent 
of  the  husband,  and  not  subsequently  ratified  by  any  act,  equiva- 
lent to  an  agreement  before  marriage,  that  the  wife  should  by 
will,  possess  a  disposing  power  over  any  portion  of  the  husband's 
property,  I  have  had  occasion  before  to  decide,  that  the  laws  of 
this  State  are  silent  on  the  necessity  of  a  special,  or  other  Jury, 

t  V 
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in  the  determination  of  Chancery  causes.*     The  association  of  a 
Jary  with  the  Court,  in  such  cases,  is  merely  sanctified  by  the 
practice,  which  has  long  obtained  in  this,  and  I  presume  the  other 
districts  of  this  State,  under  the  impression  perhaps,  that  it  was  a 
positive  or  implied  Legislative  requisition,  or  perhaps,  the  gene- 
ral cherished  predilection  for  the  tiial  by  Jury,  in  causes  of  every 
description.     Communis  error  facit  jus,  as  a  maxim  bearing 
upon  this  subject,  I  shall  not  he  tlie  first  Judge  to  subvert ;  and 
until  the  pleasure  of  the  Legislature  is  expressed,  I  shall  permit, 
as  heretofore,  the  co-operation  of  a  special  Jury,  as  required  by  a 
rale  of  tbis  Court,  in  the  trial  of  equity  cases.     But,  bound  by  no 
law,  I  shall  always  approach  the  decree  of  a  special  Jury,  in  an 
equity  cause,  with  much  less  reverence,  than  when  exercising  the 
functions  legitimately  delegated  to  them.     I  shall  respect  their 
decision  upon  facts,  but  if  a  special  Jury,  unfolding  its  own  code 
of  equity,  extracts  from  it,  and  applies  doctrines,  subversive  of  the 
best  established,  and,  I  may  add,  the  most  consecrated  principles 
of  a  chancery  jurisdiction,  I  must  be  sufl^ered  to  put  up  the  legal 
landmarks,  which  their  discretionary  judicial  legislation  has  re- 
moved.    In  the  present  case,  I  was  not  at  all  satisfied,  that  this 
will,  though  it  had  passed  through  the  ordeal  of  an  ordinary  pro- 
bate, had  been  made  under  those  circumstances  of  assenU  which- 
impressed  upon  it  the  character  of  validity. 

The  proposition  that  a  wife  (Tould  make  a  will,  was  not,  and 
could  not  be  controverted.  That  power,  may  be  conferred  on 
her  by  the  agreement,  and  compact  of  her  intended  husband,  and 
after  marriage,  by  some  act  of  equivalent  solemnity.  My  doubt 
at  the  trial,  (and  which  I  communicated  to  the  Jury,)  was,  that«on 
a  review  of  the  auth«>rities,  it  seemed,  that  a  parol  assent,  uncon- 
firmed by  any  act,  analogous  to  the  agreement  before  marriage, 
was  not  sufiicient  to  give  validity  to  the  will.     The  argument  with 

•  S«e  note  to  Bolton  v*.  Floumoy<t  eu  al.,  p.  138  supra.    Pool  vg.  Bamtt  Dudley '■  (Geo.) 
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which  I  have  been  favored,  on  this  petition,  has  not  contributed 
very  materially  to  shake  the  opinion  I  then  expressed  to  the  Jury, 
and  the  influence  it  sti]l  possesses  over  my  mind,  must  justify  an 
Older  for  the  rehearing  of  this  very  important,  and  highly  inter- 
esting case.  It  ought  not  to  be  expected  that  I  should  now  ad- 
vert to  authorities,  and  pronounce  any  definite  opinion  upon  any 
point,  raised  in  this  cause,  or  stated  in  the  petition ;  for  if  I  did 
80,  the  special  Jury  at  the  ensuing  term,  would  be  converted  into 
a  sort  of  lit  de  justice  to  enregister  my  decree,  and  setting  down 
the  cause  for  hearing,  would  also  be  a  mere  pro  forma  arrange- 
ment I  have  then  only  generally  to  say,  that  sufficient  grounds 
are  stated  in  the  petition  of  the  defendants  to  grant  its  prayer. 

And  it  is  ordered^  that  this  cause  be  reheard,  at  the  next  Supe- 
rior Court  to  be  held  in  the  county  of  Liberty^  on  the  verdict  and 
decree  rendered  by  the  special  Jury. 

Wayne,  Berrien  d&  Law,  for  petition — Habersham,  against  it. 
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John  Dob,  ex.  dem.  Mary  Lewden,  et.  al.  vs.  Richard 
Roe,  I.  £.   John  Gribbin,  et.  al. 

Ejectment,  Special  Verdict^  Judgement  afihe  Court  and  Appeal. 

An  appeal  camuH  be  entered  from  ibe  judgment  of  the  Conn  foimdAd  on  tpeeial  verdict. 
Bf  CHARL.TOM,  Jud^e. 

THIS  is  a  motion,  by  Habersham^  to  set  aside  this  appeal,  be- 
cause no  appeal  can  lie  from  the  judgment  of  the  Court  on  spe- 
cial verdict. 

An  appeal,  under  our  system  of  jurisprudence,  is  entered  fo*" 
two  purposes  :  1st,  to  correct  errors  in  fact  commited  by  the  Jury 
— and  'idly,  to  correct  the  errors  in  law,  of  the  nisi  prius  charge 
of  the  Judge  to  the  Petit  Jury.  But  in  a  special  verdict  there  can 
be  neither  error  nor  mistake  in  matter  of  fact,  because  there  is  an 
agreement  of  the  state  of  facts  by  all  the  parlies  to  the  record,  and 
there  can  be  no  error  of  law,  to  be  reviewed  and  corrected,  be- 
cause the  Court  has  already  by  its  judgment,  settled  the  principles 
of  law  as  applicable  to  the  case.  €ui  bono  then,  is  the  appeal  en- 
tered! 

It  is  ordered,  that  this  appeal  be  set  aside,  and  expunged  from 
the  minutes  as  irregularly  entered. 

Habersham,  for  the  motion. 
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Nichols,  Dobson  and  Hills,  vs.  Richard  Dennis  and 

ANOTHER. 

Sci,  fa^  against  Bail. 

A  wammt  of  aitomey  to  carry  on  a  suit,  was  given  to  L.  ^  AT,  attorneys  at  law  and  co-part- 
nerB :  judgment  was  obtained  thereon,  and  after  the  death  of  L.  sci.  fa.  was  issued  against 
the  bail  by  M.  4"  ^-t  who  had  entered  into  co-partnership— Ae^  that  the  co-partnership  of 
L.  4"  M.  was  revived  as  to  the  cases  brought  by  them,  by  the  co-partncrehip  of  M.  4" N.^&nd 
that  the  latter  firm  had  authority  to  prosecote  such  process,  under  such  warrant  of  attorney. 

It  is  sutfident  if  a  warrant  of  aitomey  be  exhibited  when  demanded ;  it  may  be  executed  at  any 
stage  of  the  suit. 

A  warrant  of  attorney  continues  to  exist  after  judgment,  if  any  other  process  is  required  to  ob- 
tain the  full  benefits  of  such  judgment. 

If  on  the  dissolution  of  a  firm,  power  be  given  to  one  partner  to  collect  the  debts  thereof,  such 
partner  may  execute  a  power  of  attorney  for  self  and  partners,  for  the  purpose  of  authorizing 
a  tliird  person  to  eoUect  the  Mime. 

By  €HARL.TOIf,   Judge. 

THIS  is  a  scire  faciaSf  to  fix  the  defendants  as  bail  to  the  origi- 
nal suit,  and  among  other  objections  it  is  contended,  by  Wayne^ 
that  there  is  no  power,  or  warrant  of  attorney,  to  prosecute  this 
suit ;  that  the  power  tendered  is  only  executed  by  HillSf  for 
"  self  and  other  partners,"  after  a  dissolution  of  the  firm  ;  that 
it  appears  to  have  been  executed,  subsequent  to  the  institution 
of  the  original  action,  when  it  ought  to  have  been  executed  con- 
temporaneovsly  with  such  institution,  and  to  have  had  a  direct 
reference  to  it :  that  a  warrant  of  attorney  exists  for  a  year  and 
a  day  only,  to  take  out  execution.  {Bac.  Abr*  tit.  Attorney:) 
that  sci,  fa.  is  a  new  action,  and  consequently  requires  a  fresh 
power  of  attorney  ;  and  the  power  now  filed,  has  no  reference 
to  it,  (2  Ld.  Raymd.  1252.  2  Salk.  603,  367,  453,)  and  that 
the  power  of  attorney,  (if  any,)  was  originally  given  lo  Lloyd  ^ 
Morrison^  which  expired,  with  that  legal  co-partnership ;  and 
that,  it  could  not  be  continued  in  the  present  legal  co-partner- 
ship of  Morrison  Sf  Nicoll.    Nicoll,  on  the  other  side  con- 
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tended,  that  the  legal  co-partnership  of  Morrison  4*  NicolU 
was  to  all  reasonable  purposes,  a  continuation  of  the  co-part- 
nership of  Lloyd  4*  Morrison,  under  whose  auspices  the  suit 
was  brought;  and  that  the  English  authorities  only  applied, 
when  the  suit  was  consummated  by  judgment,  and  nothing  fur- 
ther was  to  be  done ;  but  under  the  jurisprudence  of  Georgia, 
the  original  warrant  of  attorney,  operates  until  all  the  fruits  of 
the  first  action,  shall  have  been  obtained. 

I  did  expect,  that  these  points  would  have  been  decided  by 
another  Judge,  because  it  was  suggested,  that  when  at  the  bar,  I 
had  been  retained  by  the  defendant  to  the 'original  suit:  but  it  is 
not.  in  my  power  further  to  delay  the  expression  of  my  opinion — 
and  it  is — that  the  co-partnership  of  Lloyd  6f  Morrison,  was  re- 
vived, as  to  the  cases  brought  by  them,  in  the  co-partnership  of 
Morrison  ^  NicolU  who  succeeded  to  their  professional  engage- 
ments— that  it  is  sufficient  if  a  warrant  of  attorney  is  exhibited 
when  demanded,  though  it  may  be  executed  at  any  stage  of  the 
suit — and  that  admitting  it  expires  on  the  obtainment  of  the  judg- 
ment, (which  ordinarily  renders  the  attorney /i/wcft/s  officio,)  yet, 
that  i:  continues  to  exist,  if  any  other  process  is  required,  to  ob- 
tain the  full  benefits  of  that  judgment.  The  cases  adverted  to,  do 
not,  I  think,  oppugn  this  doctrine.  The  co-partnership  of  Nichols, 
Dobson  4"  Hills,  having  delegated  to  Hills  a  power  to  collect 
the  debts  of  the  firm.  Hills  had  consequently  authority,  to  render 
that  power  efficient,  by  executing  foi  self  and  partners,  a  warrant 
of  attorney.  These  are  the  points,  which  my  notes  of  the  argu- 
ment present  to  me,  and  deciding  upon  them  alone,  without  prej- 
udicing ^y  objection  of  more  importance  which  has  not  been 
submitted,  and  which  may,  on  a  regular  motion,  affect  this  order. 

It  is  ordered,  that  judgment  be  entered  up  against  the  defend- 
ants, nunc  pro  tunc. 

Morrison  Si  Nicoll,  for  plaintiff— W a ynb,  for  defendant. 
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John  Booo  and-  Wm.  F.  Kelly,  Ex'ors.  of  Kino,  vs.  John 

AND    IsaAC    BaYLEY. 

In  Equity, 

The  practice  and  rule  of  Couri  requiring  that  a  bill  of  revivor  should  be  filed,  lo  make  the  le- 
gal representative  of  a  deceased  complainant  a  party  to  the  suit  in  chancery,  may  be  waived 
by  agreement  between  such  representative  and  defendant 

And  a  replication  will  be  dispensed  with  under  similar  circumstances. 

An  agreement  to  submit  the  controversy  to  arbitration,  is  an  admission  that  the  pleadings  in  the 
cause  are  perfect.  When  the  proper  pleadings  have  been  dispensed  with  by  agreement  be- 
tween the  parties,  they  may  be  entered  at  any  time,  nunc  pro  tunc^  for  the  sake  of  the  record. 

A  lis  pendens^  either  in  chancery  or  common  law,  may  be  submitted  to  arbitration  by  agree- 
ment,  without  an  order  of  Ck>urt. 

And  where  by  the  agreement  entered  into,  the  award  was  to  be  made  a  rule  of  Court,  and  Judg- 
ment entered  thereon,  and  judgment  was  entered  without  objection,  all  pre-requiaitea  will  be 
prestmaed  to  have  been  complied  with. 

By   CHARIiTOIf,  Jadge. 

THE  brief  furnished  me  hy  the  defendants*  Solicitor  states - 
''That  the  bill  in  the  oiiginal  suit  by  the  complainant,  Thos. 
Kingf  was  filed  in  March  term,  1819.  The  defendants'  an- 
swer was  put  in,  on  the  5th  May,  1819.  Exceptions  were  ta- 
ken to  the  answer  and  served  7th  July,  1619:  and  that  the 
complainant,  Thos,  King^  died  some  short  time  thereafter, 
whereby  the  suit  became  abated. 

The  motion  now  submitted,  is  to  set  aside  the  judgment  and 
proceedings  entered  up  in  this  cause  against  the  defendants,  upon 
the  following  grounds :  First,  Because  the  original  bill  has  in 
no  way  been  revived  since  the  death  of  the  complainant,  Thos, 
Kingf  so  as  to  make  the  present  complainants,  the  representa- 
tives of  the  said  Thomas  Kingj  parties  to  the  suit,  as  ought  to 
have  been  done,  according  to  the  16th  rule  of  equity,  (vide  rules  of 
Court.)  Secondly.  Because,  the  facts  in  said  suit  have  never  been 
put  in  issue  by  the  present  complainants,  according  to  the  9th  rule 
in  equity,  by  filing  replication  to  the  answer  of  the  defendants. 
Thirdly*  Because,  this  cause  being  the  subject  of  equity  juiifldic. 
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Hon,  has  been  referred  (to  arbitration)  without  obtaining  the  spe- 
cial order  of  die  Court,  for  that  purpose ;  and  Fourthly.  Because, 
even  allowing  this  reference  to  come  within  the  atainte,  (Judicial 
Act  of  1799,  Sec.  30,)  yet  that  no  agreement  or  writing  signed  by 
the  parties,  and  no  certificate  of  previous  undetermined  judgmentA, 
or  causes  against  defendants,  has  been  obtained  from  the  Clerk, 
and  filed,  upon  which  alone  a  judgment  can  be  founded. 

I  shall  dispo$»e  of  the  grounds  of  this  motion  to  set  aside  the 
judgment,  in  the  order  in  which  they  have  been  arranged  by  the 
Solicitor  for  the  defendants. 

1^/.  It  is  an  axiom  in  law  as  well  as  in  equity,  that  a  party  may 
waive  a  right  intended  for  his  benefit.  If  this  is  applicable  to  a 
matter  of  substance,  a  fortiorU  it  is  to  an  expletnre,  or  technical 
form  of  pleading.  In  this  case  and  under  this  head  it  is  objected, 
that  no  bill  of  revivor  has  been  filed,  by  which  only,  according  to 
the  practice  in  chancery,  and  the  special  requisition  of  a  rule  of 
this  Court,  these  complainants  could  appear  as  parties  to  this  suit. 
The  objection  would  be  well  founded  and  irresistible,  if  the  de- 
fendants by  their  own  assent  and  compact  had  not  dispensed  with, 
or  rather  waived  the  necessity  of  a  compliance  with  the  rule  of 
Court.  By  their  agreemeirt  to  refer  this  controversy  to  arbitra- 
tion, they  of  course  considered  every  thing  done  in  the  pleadings, 
which  ought  to  have  been  done — and  in  order  that  these  plead- 
ings may  be  perfected,  for  the  sake  of  the  record^  the  complain- 
ants hereby  have  leave  to  file  a  bill  of  revivor  nunc  pro  tunc. 

2d.  This  ground  may  be  answered  as  the  first  has  been,  and  a 
similar  ]>ermission  is  given  to  the  complainants. 

2d.  It  is  certainly  an  anomaly  ^vith  us  to  refer  a  controversy 
pending  in  chancery,  to  this  domestic  forum.  It  exhibits  the  sin- 
gular spectacle  of  a  case  translated  from  one  equitable  jurisdic- 
tion, possessing  ample  powers  to  administer  complete  justice  be- 
tween the  parties  litigant,  according  to  the  liberal  and  unfettered 
views  of  that  jurisdiction — to  another  equitable  but  restrained  ju- 
risdiction, whose  determination  must  be  ultimately  enforced  by 
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cominon  law  process.  But  such  has  been  the  agreement  amon^ 
the  present  parties,  and  our  system  of  jurispriMlence  does  not  in- 
hibit a  reference  of  any  case  or  controversy,  whether  pending  in 
chancery  or  common  law.  The  agreement  of  the  parties,  must 
always  control  the  destinies  of  a  suit  before  either  forum. 

Atk,  This  objection  is  answered  by  the  fact,  that  there  is  an 
agreement  h^ivf^en  the  parties,  and  signed  and  sealed  by  them,  to 
refer  this  case  to  arbitration — and  in  that  agreement  there  is  this 
clauae,  ^'  finally  to  settle  the  various  controversies,  strifes  and  de- 
bates which  have  been  or  now  are  pending  between  the  parties 
p  afpresaid,  and  the  said  William  F.  Kelly  and  JohnBoog,  on  their 
pari,  executors  as  aforesaid  plaintiffs — and  the  said  John  and  Isaac 
4.  Jhtyley,  pn  their  parts  defendants,  consent  and  agree,  that  if  the 
award  be  made  pursuant  to  the  conditions  of  this  instrument,  it 
may  be  made  a  rule  of  the  next  Superior  Court,  and  entered  up 
as  a  judgment  and  decree  of  the  same."  St.  Marys,  12th  Octo- 
ber, 1821,  signed  John  Bayley^  Isaac  Bayley ;  Wm.  P,  Kelly ^ 
executor,  John  Boog^  executor.  Before  entering  up  the  judg- 
ment on  the  award,  it  was  competent  for  the  defendants  to  have 
availed  themselves  of  the  provisory  clause  in  the  30th  Sec.  of  the 
Judicial  Act,*  and  either  to  have  delayed,  or  prevented  that  Act 
of  the  plaintiffs  by  requiring  the  certificate  of  the  Clerk,  as  to  the 
existence  oa  the  docket  of  previous  undetermined  causes,  but  the 
objection  comes  too  late,  and  after  judgment  I  must  presume,  that 
this  requisite  had  been  complied  with. 

Upon  the  whole,  I  am  of  the  opinion,  that  there  is  nothing,  in 
any  one  of  the  grounds,  upon  which  the  motion  is  founded,  to  set 
aside  the  judgment  entered  up  against  these  defendants. 

Motion  overruled 

*  The  30th  Sec  of  that  Act,  (Princes  Dig.  213,)  after  pointing  out  the  method,  by  which  causee 
may  be  submitted  to  arbitration^and  directing  that  judgment  may  be  entered  upon  such  award, 
prorides,  that  no  judgment  shall  be  entered  upon  an  award,  where  it  shall  appear,  that  any 
•iber  caoM  stands  on  the  docket  of  the  Court  against  the  defendant,  undetermined,  before  the 
cause,  in  wbidx  the  rule  or  other  agreement  in  writmg  for  arMtration  is  entered.~<i7d) 
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William  Water«  vs.  Bank   of  the  State  or  Georgia  and 
Planters'  Bank. 

Petition  to  establish  hst  Notes, 

A  partj  who  proTM  the  loat  of  a  Bank  note,  im  entitled  to  hare  the  aame  eeiabMahed  aa  a  loet 
paper,  by  purauing  the  method  prewsribed  by  the  rule  of  Court,  and  to  requn  payment  of 
said  establiehed  note  from  the  Bank  from  whence  it  issned. 

Bui  he  will  be  compelled,  hefere  payment  of  the  nffle,  to  indemnify  the  Bank 
on  the  original  note. 

Br  CHARI^TOlf ,  Jadge. 

THIS  is  an  application  for  establishment  of  lost 
conformably  to  the  mode  prescribed  by  rule  of  Coii! 

The  case  has  been  argued  on  paper  with  very  considerab^ 
ability,  and  is  entitled  to  a  place  on  the  minutes  of  this  Court, 
for  the  information,  and  I  may  add,  the  instruction  of  my  brethren 
of  the  bar,  on  topics  and  points  of  law — involving  much  nicety,' 
and  upon  which  the  best  cultivated  professional  intellect  may- 
form  different  opinions,  and  deduce  the  most  conflicting  conclu- 
sions. The  argument  submitted  on  each  side,  will  illustrate  the 
position,  at  the  same  time,  and  shew  the  learning — ^logical  precis* 
ion,  and  plausibility  with  which  principles  and  doctrines  may  be 
maintained  in  contrary  and  hostile  characters.  The  argument 
submitted  by  Mr.  Davies,  in  answer  to  that  of  Mr.  lyhyon^  did 
for  some  time  change  the  current  of  my  reflections  as  to  the 
equity  Mr.  Waters  was  entitled  to,  on  his  application,  under  the 
rule  of  Court.  According  to  Mr.  Davies*  exposition  of  the  Act  of 
1799 — the  circumstances  of  the  case — and  the  questionable  shape 
of  the  facts  upon  which  these  Bank  notes  are  attempted  to  be  es- 
tablished as  lost,  or  destroyed — ^it  would  seem,  that  the  compara- 
tive equitable  and  summary  mode  of  proceeding  under  the  rule  of 
Court,  passed  in  pursuance  of  Legislative  permission,  is  not  the 

Part  i.— Z.  ^\5^. 
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remedy  the  applicant  ought  to  have  adopted.  With  much  defer- 
ence to  the  suggestions  and  reasoning  of  counsel,  I  do  not  think 
myself  authorized  to  countenance  any  proceeding,  for  the  estah- 
lishment  of  a  lost  or  destroyed  paper,  variant  from  that  prescribed 
by  the  Legislation  of  the  Court.  The  petition  has  gone  through 
the  forms  prescribed,  and  the  Jury  have  found  the  fact,  that  these 
notes  are  lost.  It  is  true  these  Bank  notes  may  still  be  in  circu- 
lation, whether  as  notes  payable  to  bearer^  or  post  notes,  for  the 
reasons  assigned  by  Mr.  DavieSj  and  it  may  be  true,  that  the  mail 
containing  them  was  robbed.  Still  these  notes  in  relation  to  the 
petitioner  are  completely  lost — and  throwing  himself  within  the 
circle  of  contingencies — it  would  be  difficult  for  any  ingenuity  to 
designate  a  happy  casualty  by  which  he  could  flatter  himself  with 
the  hope  of  his  having  them  restored.  Admitting  the  accident 
or  the  felony,  by  which  the  petitioner  has  upon  principles  of  law, 
(particqlarly  on  the  authority  of  the  case  of  Miller  vs.  Race,  1 
JBurroKJ.  452,)  been  divested  of  the  possessory  right  to,  or  inter- 
est in  these  notes,  then  the  difficulty  would  only  occur  when  these 
no^es  are,  (if  they  ever  will  be,)  presented  at  Bank  for  payment. 
This  payment  might  be  resisted  on  two  grounds  :  \st.  Under  the 
notice  of  Waters ;  and  Uly,  That  his  interest  in,  and  title  to  them 
still  remained.  If  neither  ground  should  be  available,  and  the 
Bank  should  feel  itself  obliged  to  pay  them  to  the  ofierer,  who- 
ever he  might  be,  the  Bank  would  lose  nothing  under  a  satisfac- 
tory and  substantial  indemnity  from  the  petitioner.  It  ends  in  this 
then,  that  unless  the  petitioner  is  allowed  to  establish  these  notes 
as  lost,  they  are  to  him  lost  forever  ;  but  if  established,  he  obtains 
what  justice  awards  to  him,  and  the  Bank  under  his  indemnity  as- 
sumes no  further  liability  than  it  always  assumed  after  the  issuing 
of  these  notes,  and  can  incur  no  loss  by  payment,  to  any  person 
or  persons  in  whose  hands  they  may  be.  Authorities  hold  me  out 
in  requiringUhis  indemnity,  and  the  rule  of  Court  warrants  and 
sanctions  "  st^ch  order  in  the  premises,  as  shall  be  meet  and  con- 
formable to  ju^ce.' 
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It  is  therefoce  ordered^  that  the  rale  be  made  absolute  tot  the 
establishment  of  these  notes  as  lost  papers ;  and  that  upon  the 
presentation  at  the  Banks,  from  which  they  may  have  issued,  that 
he  the  petitioner  do  tender  to  the  President  and  Directors  of  said 
respective  Banks,  good  and  sufficient  security,  by  bond  or  other- 
wise, to  be  approved  by  said  President  and  Directors  of  said  res- 
pective Banks,  conditioned  for  the  full  and  complete  indemnifica- 
tion of  said  President  and  Directors,  against  any  liability  on  the 
original  notes,  should  they  at  any  iuture  period  be  presented  for 
payment  by  any  other  person  or  persons  whatsoever,  to  whose 
hands  they  may  have  come. 

D*Lyon,  for  the  petitioner — ^Davibs  6l  Beeeiek,  contra. 
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'    Rogers  vs.  Bullen^s  Administratrix. 

Money  may  be  taken  in  execution,  if  In  possession  of  defendant. 

Where  money  is  made  b^  a  SHeriflfat  the  euit  of  A.  who  has  a  legal  or  equitable  claim  to  it,  the 

Court,  on  the  return  of  the  writ,  will,  on  motion,  direct  tlie  Sheriff  to  pay  the  money  over  to 

an  execution  against  A. 
And  when  such  money  waB  made  at  ihc  suit  of  A.,  aa  adminiatrator  of  B.,  the  Court  will  direct 

b  to  be  paid  over  to  an  execution  against  A.,  as  adminirtrator  of  B.,  where  it  appears  to  b© 

tlia  eldest  judgment  against  the  estate  of  B.,  and  no  interferiog  or  conflicting  claims  by  admio- 

istrator  or  other  parties  are  shewn  to  exist. 

By   CHARLTON,    JTadge. 

THE  administratrix  oC  Bullen  obtained  a  judgment  against  Luke   . 

Mann,  and  under  a  ji.  fa*  issued  thereon,  made  the  sum  of 

'0  ,  which  sum  being  in  the  hands  of  the  SherifT  of  Bryan 

^     county,  he  was  notified  to  hold  the  same  subject  to  the  order  of 

^         the  Court,  on  the  application  of  this  plaintiff,  under  an  execa- 

•     tion    against  the  adminintratrix  of  Bullen,     The  money  made 

^-  on  the  execution  against  ManUf  by  consent  has  been  placed  in 

i     the  hands  of  William  Davies,  Esquire,  for  the  convenience  of 

the  parties,  (such  is  the  language  of  the  statement  submitted  to 

me  by  Wayne  and  Cuylcr,)  subject  to  the  order  of  the  Couit, 

This  is  a  motion  by  Waijne  and  Cuyler,  for  an  order  directing 
the  Sheriff  of  Bryan  to  pay  over  the  money  thus  collected  under 
the  execution  of  Bullen^s  administratrix  vs.  Mann^  in  satisfaction 
of  a  judgment  obtained  by  this  plainlifT,  Abner  Rogers,  against 
the  administratrix  of  Bullen,  William  Craig,  the  assignee  of 
this  judgment  and  execution  of  Rogers  against  Bullen's  adminis- 
tratrix, in  the  affidavit  he  has  laid  before  me,  in  support  of  the 
motion  of  his  attorneys,  swears,  **  that  he  has  been  diligently  em- 
ployed for  several  years  past  in  seeking  property  to  satisfy  the 
above  execution,  that  for  this  purpose  he  has  employed  counsel, 
that  he  has  been  unable  to  find  any  property  of  the  defendant,  or 
the  estate  of  Bullen,  liable  to  the  same — that  he  verily  believes 
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there  ifl  no  property  in  this  State  which  is  liable  to  the  abore  jodg- 
ment  and  execution — and  that  he  has  no  reasonable  prospect  of 
the  payment  of  said  debt,  unless  the  money  in  the  hands  of  the 
Sheriff,  be  paid  over  on  account  of  said  judgment  and  execution." 
In  aid  of  the  motion,  the  counsel  for  the  assignee  has  referred  to 
1  Dougl.  280.     1  Cranck.    116,   117.     12  John.  Rep.  30&,  320. 
Daine^and  Berrien,  opposed  to  the  motion,  relied  upon  the  cases 
in  4  East.  510 :  9  East.  46 :  5  John.  Rep.  163.     With  these  con- 
flieting  authorities  before  me,  the  point  and  question  for  my  de- 
termination is — can  this  Court,  under  the  facts  and  circumstances 
submitted,  direct  the  money  made  under  the  execution  against 
Mann^  to  be  paid  over  to  this  plaintiff?     I  shall  place  in  review 
the  authorities  which  have  been  cited  on  both  sides,  and  endea- 
vour to  establish  the  principles  and  doctrines  infused  by  them  into 
the  jurisprudence  of  Georgia.     Cases  of  this  complexion,  must,  I 
presume,  have  before  occurred  within  this,  or  other  districU  of 
this  State,  but,  as  usual,  I  can  find  ne  recorded  decision  to  guide 
me,  and  therefore  must  consider  this  as  a  case  of  the  first  imprvs* 
sion,  (at  least  in  this    district)— encumbered  with  all  the  difficul- 
ties which  commonly  associate  themselves  with  an  unadjudicated 
principle.     The  first  case,  in  the  order  of  those  cited  in  support 
of  the  motion,  is  Armistead  vs.  Pkilpot.     (1  Dougl.  230.)     In 
that  case,  **  Kirhy  moved  for  a  rule  to  shew  cause,  why  the  Sher- 
iff of  Middlesex  should  not  retain  in  his  hands,  for  the  use  of  the 
plaintiff,  a  sura  of  money  which  he  had  levied  for  the  present  de- 
fendant, in  anothei  action  in  which  he  was  plaintiff.     The  ground 
of  the  motion  was,  that  the  plaintiff  had  not  been  able  to  levy  on 
the  effects  of  the  defendant  to  the  amount  of  his  demand."    In  all 
its  featores,  this  case  is  similar  to  the  one  before  us.     The  motion 
was  not  opposed,  ••  only  so  far  as  that  the  attorney's  bill  in  the 
cause  in  which  the  money  had  been  levied,  should  be  paid  in  the 
first  instance."    The  rule  was  made  absolute,  (says  the  authority) 
with  that  qualification.     Lord  Mansfield  said,  «« he  believed  there 
were  old  cases  where  it  had  been  held  that  the  Sheriff  could  not 
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take  money  in  execution  even  though  found  in  the  defendant's 
scrutore,  and  that  a  quaint  reason  was  given  for  it,  viz.  that  mo- 
ney could  not  be  sold.  It  is  perfectly  surprising  that  the  Judges 
and  bar  of  the  Court  of  King^s  Bench,  should,  in  the  year  1779, 
agree,  that  the  motion  of  Kirhy  was  of  the  first  impression :  and 
that  such  slight  illustration  of  the  doctrine,  should  have  been  af- 
forded by  the  learned  Ch.  Justice.  The  next  case  is  that  of  Tur- 
ner vs.  FendalL  (1  Cranch.  117.)  The  opinion  of  the  Court  is 
delivered  by  Ch.  Justice  Marshal,  a  man  not  inferior  to  Lord 
Mansfield,  or  any  other  Judge  who  ever  sat  in  Westminster  Hall : 
at  least  that  is  the  opinion  formed  by  my  humble  intellect,  and  as 
an  American  citizen,  I  feel  great  pleasure  and  pride,  in  announ- 
cing it  from  this  seat.  In  this  case  it  is  stated,  that  *^  Tkirner  had 
been  sergeant  of  the  town  of  Alexandria,  and  had  returned  on  a 
writ  of  fieri  facias,  issued  on  a  judgment  rendered  by  the  Court 
of  Hustings,  for  that  corporation,  in  favor  o£  Philip  Richard  Fen- 
dall,  that  he  had  made  the  debt  and  levied  thereon  a  writ  of  fieri 
facias,  issued  on  a  judgment  obtained  by  William  Deneale, 
against  Robert  Young  and  Philip  R.  Fendall,  merchants,  tra- 
ding under  the  firm  of  Robert  Young  4*  C^o."  One  of  the  errors 
assigned  in  the  translation  of  this  case  to  the  Supreme  Court,  was, 
^  that  the  officer  had  a  right  to  levy  the  execution  of  Deneale  on 
the  money  of  Philip  R.  Fendall,  in  his  hands."  The  Ch.  Justice 
says,  (in  1801)  *'  the  principle  that  an  execution  cannot  be  levied 
on  money,  has  been  argued  to  be  maintainable,  under  the  author- 
ity of  adjudged  cases.  Yet,  (continues  he,)  no  such  adjudged  case 
has  been  adduced.'*  The  Ch.  Justice  adverts  to  the  case  of  Ar- 
mistead  vs.  Philpot  in  Douglass ;  to  Rex  vs.  Webb,  (2  Show, 
166,)  where  it  is  decided,  "that  by  levari  facias,  the  Sheriff  may 
take  ready  money ;"  to  Dalton^s  Sheriff,  145,  where  it  is  also 
stated  in  terms,  that  money  may  be  taken  in  execution  on  a  fi^eri 
facias,  and  Barnes*  notes,  214,  Staple  vs.  Bird,  "  where  a  Sheriff 
had  levied  an  execution  on  money  in  his  hands,  that  he  should, 
notwithstanding  this  execution,  pay  the  money  to  the  person  enti- 
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tied  to  the  benefit  of  the  first  judgment."     This  case  from  Barnes 
is  thus  reported  in  his  notes.     **  Staple  vs.  Bird^  Trin.  32  db  33, 
Geo.  2:   defendant  being  arrested  by  capias  ad  satisfaciendum^ 
7th  May,  1759,  paid  toSheriflTofXenf*  bailiflfao/.  a*.  M.,  the  sum 
mentioned  in  the  writ,  which  sum  the  bailifiTimmediately  sent  to  the 
under  Sheriff  in  London  ;  on  10th  of  same  month,  May,  Mr.  Elihu 
Bridcoak,  plaintiff^s  attorney,  (to  whom  the  judgment  whereon 
said  ca.  sa.  was  issued,  had  been  assigned  by  plaintiff,)  demanded 
said  money  of  the  under  Sheriff,  who  excused  himself,  the  ca.  sa. 
not  being  then  returnable.      At  the  return  the  Sheriff  returned, 
that  he  took  defendant  who  paid  into  his  hands  said  30Z.  6s.  6d.,  and 
that  afterwards,  and  before  the  return,  to  wit.  11th  May,  a  j£.  fa. 
against  the  goods  of  Staple^  the  plaintiff  in  the  ca.  sa.  advs.  Bird^ 
executor,  dtc. — the  defendant  in  the  ca.  sa.  for  29/.  10*.,  was  de- 
livered to  the  Sheriff,  and  that  he  levied  the  same  out  of  the  mo- 
ney in  his  hands,  which  with  poundage  exceeds  the  money  re- 
ceived under  the  ca.  sa.     Upon  this  return,  and  an  affidavit  of  the 
fact,  Bridcoak  applied  to  the  Court,  and  obtained  a  rule  for  the 
Sheriff  to  shew  cause  why  he  should  not  pay  him  said  30/.  6s.  6d. 
deducting  poundage,  which  rule  was  made  absolute  upon  hearing 
counsel  on  both  sides."     I  give  this  case  at  length,  because  the 
Ch.  Justice  of  the  United  States  has  given  a  weight  of  authority 
which  no  other  tribunal  has  bestowed  upon  it,  and  because  it  con- 
tributes to  the  establishment  of  his  doctrine  in  the  case  of  Turner 
vs.  Fendall.     Alluding  to  this  case  in  Barnes^  the  Ch.  Justice 
says:  "It  is  true  in  that  case,  the  person  in  whose  name  the 
judgment  was  rendered,  was  not  entitled  to  the  money  received 
under  it,  but  the  case  is  not  stated  to  have  been  decided  on  that 
principle,  and  the  very  frequency  of  such  a  state  of  things,  fur- 
nishes an  argument,  of  no  inconsiderable  weight,  against  the  right 
to  levy  an  execution  on  money  so  circumstanced."     This  case 
from  Cranch  establishes  then  the  proposition,  that  "  money  may 
be  taken  in  execution,  if  in  possession  of  the  defendant ;"   but 
says   the  Chief  Justice,  '•  the  question  of  greater  difficulty  is. 
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whether  it  may  be  taken  by  the  officer  before  it  has  been  paid  by 
the  officer  to  the  person  entitled  to  receive  it?"  The  case  de- 
cides that  the  Sheriff,  before  the  return  day  of  the  execution,  may 
pay  the  money  over  to  the  creditor :  otherwise,  the  mandate  of 
the  writ  to  bring  the  money  into  Court  must  be  obeyed,  "  there 
to  be  disposed  of  as  the  Court  may  direct"  '*  This  was  done," 
(says  the  Ch.  Justice,)  ••  in  the  case  of  Armistead  vs.  Philpot — 
and  this  ought  to  be  done  whenever  the  legal  and  equitable  right 
to  the  money,  is  in  the  person,  whose  goods  and  chattels  are  lia- 
bfe  to  such  execution."  This  case,  adjudged  by  the  Supreme 
Court  of  the  United  States,  removes  every  doubt  and  difficulty  as 
to  the  granting  the  application  before  me— unle&s  this  case  and 
its  principles  can  be  superseded  and  controlled  by  the  authorities 
adverted  to  by  my  brother,  Davies.  The  first  in  ordei:,  of  these 
authorities,  is  the  case  of  Fieldhouse  vs.  Croft.  (4  East.  510.) 
It  is  thus  reported.  *'  Wigley  moved  for  a  rule  to  shew  cause, 
why  the  sum  of  317/.  ll^.  9(2.,  belonging  to  the  defendant,  in  the 
hands  of  the  late  Sheriff  of  Worcester,  should  not  be  paid  over  by 
him  to  the  present  plaintiff,  which  money  was  part  of  a  balance 
of  900/.  and  upwards,  in  the  late  Sheriff's  hands,  over  and  above 
the  sum  levied  by  the  same  Sheriff  under  a  prior  execution — and 
notice  of  this  motion  was  given  to  the  defendant,  and  to  the  late 
Sheriff.  (The  case  then  states  the  facts  of  the  affidavit  on  which 
the  rule  was  moved.)  The  plaintiff  had  recovered  judgment  for 
307Z.  and  costs,  in  February  last,  against  the  defendant,  in  another 
action  in  the  Court  of  pleas  in  the  city  of  Worcester,  on  which  a 
writ  o( fieri  facias  issued  to  the  Sergeants  at  Mace,  who  levied 
thereon  45/.  10s.,  and  returned  that  the  defendant  had  no  other 
goods  in  the  city.  Whereupon  the  record  being  removed  into 
this  Court,  another  writ  off.  fa.  issued  to  the  present  Sheriff  of 
the  county,  but  no  other  effecto  of  the  defendant  could  be  found 
whereon  to  levy,  than  these  in  the  hands  of  the  late  Sheriff,  which 
he  had  notice  not  to  pay  over.  Wigley  admitted  that  he  could 
find  no  authority  in  print:  but  the  case  which  came  nearest  was 
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Armistead  vs.  Philpot^  where  a  rule  was  made  absolute,  (though 
without  resistance,  except  so  far  as  regarded  the  lien  of  the  attor- 
ney,) for  staying  in  the  SheritTs  hands  for  the  use  of  the  plaintiff 
in  that  action,  money,  which  the  Sheriff  had  levied  for  the  use  of 
the  defendant  in  another  action,  in  which  he   was  plaintiff — Lord 
Ellenborough,  C.  J. — "The  question   comes   to    this,   whether  a 
plaintiff  can  have  execution  of  Tftoncy  belonging  to  the  defendant 
in  the  hands  of  a  third  person  ?     This  is  a  motion  of  theirs?  im* 
pression,  and  shall  not  have  its  first  effect  from  me.     It  was  the 
duty  of  the  late  Sheriff,  if  he  took  in  execution  more  than  was 
necessary    to  satisfy  the   former  execution   with   which  he  was 
charged,  to  pay  over  the  surplus  immediately  to  the  defendant — 
per  curiam^  rule  refused." 

-.    X.  f 

It  will  be  perceived,  that  the  Court  takes  no  notice  of  the  case 
of  Armistead  vs.  Philpot,  or  any  of  the  more  ancient  cases  which 
decide  that  money  may,  or  may  not  be  taken  in  execution.  This 
WHS  a  determination  of  the  Court  of  King's  Bench  in  1804,  and 
Lord  Ellenborough  says,  it  is  a  motion  of  the  first  impression,  as 
had  been  also  previously  said  by  the  bar  and  Court  of  King's 
Bench  in  1779,  consequently  the  cases  in  Shower^  Daltoii's  Sher- 
iff,  and  Barnes^  must  be  considered  as  no  authorities  for  the  pria<» 
ciple,  that  money  may  be  taken  in  execution  on  aJLfa,,  and  that 
no  combination  of  circumstances  similar  to  these  of  Armistead  vs. 
Philpotj  or  the  case  now  before  me,  could  legally  justify  the  di- 
rection given  in  Armistead  vs.  Philpot,  or  by  the  Supreme  Court 
in  Turner  vs.  FendalL  The  next  case  referred  to  by  Davies  and 
Berrien,  was  Knight  vs.  Criddle,  (9  East.  48.)  I  shall  also  give 
that  case  as  I  find  it  reported.  "The  present  defendant  had  re- 
covered judgment  and  sued  out  execution  against  one  S,  H.  for 
his  debt  and  costs  ;  and  in  discharge  of  that  execution,  S.  H,  paid 
into  the  hands  of  the  Sheriff  of  Hantz,  60Z.  in  Bank  notes ;  and 
before  thai  money  was  paid  over,  the  present  plaintiff  recovered 
judgment,  and  sued  out  his  writ  of  ji./a.  for  33/.  lO^.,  debt  and 

Part  i.— A.  2. 
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costs  against  the  defendant,  which  was  delivered  to  the  same 
SheriiT,  and  now  upon  an  affidavit  of  these  facts  hy  the  Sherifi^s 
officer,  and  that  he  had  in  pursuance  of  the  Sherifi^s  warrant  lev- 
ied the  deht  and  costs  in  this  cause  out  of  the  60Z.  in  Bank  notes, 
remaining  in  the  SherifiTs  hands,  and  that  he  could  not  find  any 
other  goods  and  chattels  of  the  defendant,  whereof  to  levy  the 
said  debt  and  costs.  Oaselee  moved  for  a  rule  to  shew  cause  why 
the  Sheriff,  Hants^  should  not  pay  over  to  the  plaintiff  the  amount 
of  his  debt  and  costs  in  this  cause,  out  of  the  sum  received  by  him 
on  account  of  the  defendant  as  before  mentioned,  and  in  the  mean- 
time retain  the  sum  in  his  hands,  and  he  cited  Armistead  vs.  Phil- 
potf  where  a  similar  rule  was  made  absolute  without  opposition, 
except  so  far  as  to  secure  the  attorney's  lien  for  his  bill.  But  by 
Lord  Ellenborough,  C.  J. :  "we  cannot  force  the  defendant  to  come 
here  to  shew  cause  against  a  rule  founded  on  the  assumption  that 
money  (and  Bank  notes  for  this  purpose  are  the  same,)  may  be  ta- 
ken in  execution.  It  is  an  innovation  on  the  law,  which  ought 
not  to  be  admitted.  The  case  from  Douglass  was  by  consent 
The  other  Judges  concurred  in  refusing  to  grant  a  rule  to  shew 
cause*"  Oaselee  does  not  advert  to  the  case  in  4  East,  decided 
in  1804,  but  invokes,  as  did  Wigley  in  that  case,  Armistead  vs. 
Philpot*  This  case  of  Knight  vs.  Criddle,  decided  in  1807,  no- 
tices none  of  the  ancient  cases,  pays  no  respect  to  the  case  of  Ar- 
mistead vs.  Philpot,  because  it  was  by  consent — and  states  the 
English  law  always  to  have  been,  that  money  could  not  be  taken 
in  execution,  nor  could  any  direction  be  given  by  the  Court  as  is 
contained  in  the  case  from  Douglass — unless  T  presume,  as  in  that 
case,  by  consent.  It  results  that  if  the  judgment  of  the  Supreme 
Court  of  the  United  States  is  founded  upon  the  supposed  doctrine 
and  principles  of  English  Law,  and  was  particularly  influenced  by 
Armistead  vs.  Philpot,  1  hope,  informed  as  I  am,  by  the  cases  in 
Eastf  that  the  law  of  England  was  not  contained  in  the  cases  re- 
lied upon  by  the  Chief  Justice  Marshall,  and  that  any  British  au- 
thority which  announced  that  money  could  be  taken  in  execution. 


Digitized  by 


Google 


MAY  TERM»  ISStSL   ^  «8 

lRog«n  ▼«.  BiillMi'a  Admix.) 

or  that  the  Court  could  direct  it  to  be  paid  over  irader  the  (acts 
and  circumstances  of  Armistead  vs.  PhilpoU  ^nd   Turner  vt. 
FendalU  was  **  an  innovation  en  the  law  which  ought  not  to  be 
admitted,'' — ^I  hope,  I  say,  that  thus  informed,  I  would  not  incur 
the  imputation  of  presumption  or  temeiity  in  declaring,  that  the 
law  of  the  Supreme  Court  in  Turner  vs.  FendtUl^  was  not  the  law 
of  Georgia.     But  Chief  Justice  Marshall  in  delivering  the  opinion 
of  the  Supreme  Court,  approves  of  what  was  done  in  Arm%9te<id 
vs.  Pkilpot^  and  without  reference  to  any  binding  authority  of 
that  case,  or  any  other  British  adjudication,  decides  that  what  was 
done  in  that  case,  on  principle,  **  ought  to  be  done  whenever  the 
legal  and  equitable  right  to  the  money  is  in  the  person  whose 
goods  and  chattels  are  liable  io  such  execution."      And  without 
declaring  it  as  a  conclusion  from  British  authorities,  he  also  an- 
nounces  as  the  opinion  of  the  Court,  **  that  money  may  be  taken 
in  execution  if  in  the  possession  of  the  defenda/nt,^*  and  in  anoth- 
er part  of  the  opinion,  says,  '*  the  Court  can  see  no  reason  in  the 
nature  of  the  thing,  why  an  execution  should  not  be  levied  on 
money.     Thlit  given  in  the  books,  viz.   that  it  cannot  be  sold, 
seems  not  to  be  a  good  one.     The  reason  of  a  sale  is,  that  money 
only  will  satisfy  the  execution,  and  if  any  thing  else  be  taken,  it 
must  be  turned  into  money  ;  but  surely  that  the  means  of  conver- 
ting the  thing  into  money  need  not  be  used,  can  be  no  adequate 
reason  for  refusing  to   take  the  very  article,  to  produce  which  is 
the  sole  object  of  the  execution."     On  principle  then,  and  accord- 
ing to  the  nature  and  fitness  of  things*  the  proportions  are  settled 
by  a   decision  of  the  Supreme  Court  of  the  United  States,  (to 
which  I  bow  with  submission,)  1.  That  money  may  be  taken  in  ex- 
ecution.   2.  And  that  where  money  is  made  on  the  execution  of 
A,  (and  in  the  hands  of  the  Sheriff)  who  afterwards  becomes  de- 
fendant at  the  suit  of  B.  if  A.  has  *^  an  equitable  and  legal  right  to 
the  money,"  the  Court  has  power,  and  ought  to  direct  the  Sheriff 
to  pay  the  money  in  satisfaction  of  B**  execution. — ^But  admitting 
diis  to  be  the  law  of  this  country,  in  opposition  to  EngHsh  decis- 
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ioEiB,  still  it  is  contended  by  Mr.  Davies,  that  the  Court  ought  not 
under  the  circumstances  of  the  case  before  it,  grant  the  motion, 
because,  there  may  be  interfering  and  conflicting  claims  of  the 
administration  to  prevent:  and  he  relies  upon  the  case  of  Williams 
¥8.  Rogers fSind  Ross  against  the  Same  reported  in  5  Johns,  p.  163, 
which  shews,  that  the  Court  will  not  grant  a  motion  like  that  now 
submitted,  where  there  are  conflicting  claims  or  equitable  rights 
of  parties  to  be  ascertained.  The  case  cited  is  a  decision  of  the 
Supreme  Court  of  the  State  of  New-York  in  1800 — and  on  the 
point  urged  by  Mr.  Davies,  the  substance  of  the  decision  is  thus 
mentioned  in  the  marginal  reference.  "This  Court  will  not  order 
a  Sheriff,  who  has  overplus  money  in  his  hands,  arising  from  an 
execution,  to  pay  it  over  to  a  plaintiff  on  a  subsequent  execution 
against  the  same  defendant;  especially  in  a  case,  where  an  assignee 
of  the  first  judgment,  and  who  was  a  purchaser  at  the  Sheriff's 
sale,  claimed  the  surplus  moneys,~T:and  the  equitable  rights  of  the 
parties  were  not  clearly  ascertained,  though  they  might,  perhaps^ 
in  a  cause  where  the  rights  of  the  parties  were  dear,  and  there 
was  no  other  means  of  satisfying  the  plaintiffin  the  second  execu- 
tion." In  this  case  the  interposing  and  conflicting  claims  of  the 
parties  appeared  from  respective  statements  and  affidavits,  which 
induced  the  Court  to  say:  "as  the  precise  extent  of  the  equitable 
rights  of  the  claimant  to  the  overplus  moneys  cannot  be  ascer- 
tained, the  Court  decline  to  make  any  rule  on  the  subject  The 
Court  of  Chancery,  has  more  means,  and  can  procure  more 
light  in  adjusting  the  equity  of  the  interfering  claims." — But  how 
ettretneiy  dissimilar  is  the  case  before  me.  No  conflicting  or 
interfenng  claim  by  the  administratrix  is  presented  requiring 
this  or  a  chancery  jurisdiction  to  ascertain  or  adjust  it  No 
plea  was  filed  to  the  suit  o^*  this  plaintiff  by  which  I  could  be 
placed  in  pursuit  of  any  legal  or  equitable  right  of  the  adminis- 
tration, or  any  other  party  which  would  by  ulterior  investigation 
defeat  the  application  of  the  moneys,  made  under  the  execution 
against  Mann^  to  the  satisfaction  of  this  plaintiff's  judgment 
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Yean  roll  away.  The  assignee  of  the  judgment  swears,  that  da- 
ring these  years,  or  for  years  past,  he  has  been  endeavoring 
to  trace  other  property  of  Bullen^  without  success,  and  daring 
all  this  time,  neither  the  administratrix  nor  any  other  party,  in- 
terposes any  claim  or  pretension  by  which  this  money  could 
not  be  considered  as  assets  liable  to  Rogers^  judgment,  now^  or 
quando  acciderinU  Then  in  the  absence  of  all  matter  of  record, 
or  any  right  legally  or  equitably  exhibited  by  the  administratrix, 
by  means  of  which  she  might  substract  this  money  as  assets  of 
the  estate  of  Bullen^  I  am  required  on  the  oral  suggestion  of  coun- 
sel that  such  claim  may  be  exhibited,  or  such  right  may  be  in  ex- 
istence, because  the  contrary  does  not  appear,  I  am  required,  I 
say,  upon  such  suggestion  patiently  to  wait  for  its  interposition, 
after  this  crassa  negligentia  of  the  administratrix,  and  that  too, 
without  any  assurance  of  which  I  could  take  official  cognizance, 
that  such  claim  will  ever  appear.  I  cannot  persuade  myself,  that 
upon  any  principle  of  law  or  equity,  under  the  circumstances  of 
this  case,  I  would  be  justified  in  withholding  from  the  assignee  of 
this  judgment,  his  immediate  right  (it  being  the  eldest  judgment 
against  the  estate  o(  Bullen)  to  receive  this  money  from  the  Sheriff 
of  Bryan,  or  from  the  gentleman  in  whose  hands  it  is  placed  for 
the  convenience  of  all  parties. 

It  is  therefore  ordered^  that  the  amount  of  the  proceeds  of  the 
judgment  against  Luke  Mann  at  the  suit  of  the  administratrix  of 
BuUen,  or  so  much  as  will  in  part,  or  the  whole,  satisfy  the  judg- 
ment of  Abner  Rogers  against  said  administratrix  be  paid  over 
by  said  William  Davies,  Esquire,  to  the  attorney  of  the  plaintiff 
of  record  or  to  his  order. 

Waynb  dt  CuvLER,  for  the  motion — ^Davies  6l  Berrien,  con- 
tra. 
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Champneys  vs.  Wilson. 

Case  from  Liberty  County, 

When  the  arbitrators  mesning  to  follow  the  law.  mistake  it,  it  is  a  goo<1  ground  for  selling  aside 
their  award,  so  far  as  it  is  aflected  by  that  mistake. 

But  if,  without  reference  to  the  law,  ihey  make  on  equitable  decisioo,  it  is  no  objecUon  to  the 
award,  ihai  in  some  pointy  it  is  againat  law. 

Where  by  the  terina  of  submission,  two  persons  were  to  be  appointed,  with  power,  if  they  should 
disagree,  to  call  in  ''a  third,"  and  upon  such  disagreement,  a  third  person  was  called  in,  and 
mgned  the  award  with  one  of  the  uther  arbitrators,  held^  tliat  such  third  peraon  was  only  an 
arbitrators  and  (hal  therefore,  there  was  no  necessity  for  him  to  convene  the  other  arbitrators 
to  deliver  to  them  l^is  decision. 

By  €lIARL.TOI¥,  Judge. 

THIS  is  a  motion  to  set  aside  the  award  rendered  in  this  case, 
upon  the  following  exceptions :  "     •••    ri»,.     »*  •      "i 

1st.  Because  excessive  damages  have  been  awarded  to  the  plain- 
tiff, in  this  case.  ist.  that  interest  has  been  allowed  by  them  on 
the  rents  of  the  year  1813,  1814  and  1815,  allhongh  the  accompa- 
nying affidavit  of  Joseph  Law  proves  an  offer  having  been  made 
by  the  defendant  through  the  said  Law  to  Mr.  Roswell  King,  the 
agent  of  the  plaintiff,  to  pay  the  rent  agreed  on  between  Mr.  Wood- 
ruff, the  prior  agent,  and  the  defendant,  for  those  year:*,  which  of- 
fer was  rejected  by  the  said  Roswell  King,  And  that  the  same 
offer  was  made  to  R.  W.  Habersham,  Esq.  attorney  for  plaintiff, 
who  postponed  any  adjustment  or  payment,  at  or  about  the  lime 
of  the  offer,  by  referring  the  subject  for  consideration  at  the  next 
Liberty  Court. 

2.  Interest  has  been  allowed  by  them  for  the  years  1816, 1817, 
1818,  and  1819,  on  a  rent  valued  by  themselves,  never  previously 
ascertained  by  the  parties,  and  the  demand  for  which  was  in  the 
nature  of  an  open  account,  or  damages  for  a  supposed  trespass, 
neither  of  which  could  legally  carry  interest. 
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3.  During  the  years  1816  and  1817,  Wilson  waa  in  law,  the 
tenant  under  the  agreement  between  Woodruff  dLxiil  himself  for  the 
payment  of  $25  00  per  annum,  whereas  the  award  subjects  him 
to  the  payment  of  $137  50  per  annum,  a  rent  entirely  beyond  a 
just  consideration  for  the  occupancy  of  the  premises,  K  no  agree- 
ment subsisted,  and  therefore  excessive,  for  the  years  1818  and 
1810  also. 

II.  Because  the  arbitrators  not  having  agreed  on  the  matters 
referred  to  them,  called  in  as  umpire  Sam^L  S,  Law,  who  subse- 
quently decided  without  having  heard  the  testimony  of  Jos.  Law, 
who  had  been  named  by  defendant  as  a  material  witness  for  him. 

III.  That  contrary  to  the  express  understanding  of  the  arbitra- 
tors, as  stated  in  the  accompanying  affidavit  of  Thomas  Mallard, 
one  of  them,  the  other,  Jno»  Stevens,  had  several  interviews  with 
the  said  Sam*L  S.  Law,  on  the  subject  of  the  submission,  and 
that  Mallard  was  not  invited  to  advise  with  the  umpire,  and  that 
he  (Mallard,)  had  consequently  no  opportunity  of  removing  the 
impressions  on  the  said  Law^s  mind  which  the  exparte  explana- 
tions of  Stevens  may  have  produced. 

lY.  Because  contrary  to  practice  in  cases  of  umpirage,  and  in 
opposition  to  the  principles  of  common  justice,  the  said  Samvel 
S.  Law  did  not  convene  the  arbitrators  to  deliver  to  them  his  de- 
cision, precluding  thereby  Mallard^s  requiring  all  testimony  for 
defendant  first  to  be  read  or  heard  by  him,  and  in  case  of  refusal 
to  read  or  hear,  prechidi ng  his  protesting  against  the  decision  for 
partiality,  or  impropriety,  if  he  had    thought  any  existed. 

The  prominent  causes  usually  assigned  in  law  or  in  equity  for 
setting  aside  an  award  do  not  find  a  place  in  these  exceptions — 
and  these  causes  are,  corruption,  partiality,  or  concealment  of^es- 
sential  circumstances.  An  award  may  also  be  set  aside  upon  a 
variety  of  other  grounds,  and  particularly,  that  urged  by  Mr. 
Jackson — ^where  the  arbitrators  intending  to  act  upon,  and  follow 
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a  priQciple  of  law,  happen  to  mistake  it.  But,  in  a  late  case,  Kyd 
on  awards  (Anier.  Edit.  1808)  p.  351.  "Where  no  lawyer  could 
doubt  upon  the  point  of  law,  this  distinction  was  laid  down  by 
the  Court  of  King's  Bench  ;  that  where  the  arbitrators  meaning  to 
follow  the  law  in  their  determination  happen  to  mistake  it,  this  is 
a  good  ground  for  setting  aside  their  award,  so  iar  as  it  is  affected 
by  that  mistake  ;  but  that  knowing  what  the  law  i:3,  or  laying  it 
entirely  out  of  their  consideration,  they  make  what  they  con- 
ceive, under  all  the  circumstances  of  the  case,  to  be  an  equitable 
decision,  it  is  no  objection  to  the  award  that  in  some  particular 
point  it  is  manifestly  against  law." 

The  following  is  the  submission  and  award  in  this  case,  ''It 
is  agreed  by  Roswell  King  in  behalf  of  the  plaintiff,  and  by 
Josiah  Wilson  the  actual  defendant,  that  the  plaintiff  be  at  lib- 
erty to  take  a  verdict ;  and  that  all  questions  as  to  rent  which 
has  accrued,  and  all  other  questions  respecting  the  previous  oc- 
cupancy of  the  lands  in  question  between  the  parties,  shall  be 
submitted,  forthwith,  to  two  gentlemen  of  this  county,  the  one 
to  be  appointed  by  the  plaintiff,  or  Roswell  King^  Esq.  his  late 
attorney,  and  the  other  by  Josiah  Wilson,  or  his  attorney,  to 
whom  all  evidences,  documents  and  agreements  for  rents  and 
damages  shall  be  submitted,  and  who  shall  thereupon  decide 
what  sum  or  sums  of  money  shall  be  paid  by  the  defendant,  to 
the  said  plaintiff  or  his  representatives,  for  the  previous  use 
and  occupancy  of  the  said  land  and  damages ;  and  if  the  said 
two  persons  shall  disagree,  they  may  call  in  a  third,  and  the 
decision  of  any  two  shall  be  final  and  conclusive  between  the 
parties. 

(Signed)  ROSWELL  KING,    for  Plaintiff. 

JOSEPH  WILSON, 

The  subject  matter  of  disagreement  between  the  parties  in 
the  above  case  was  referred  by  them  to  the  decision  of  Thomas 
Mallard  and  John  Stevens^  Esqr's.   A  meeting  was  accordingly 
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held  at  Riceboro*  on  the  10th  January,  to  receive  testimony,  and 
hear    explanations;    the  parties   attended,     made   their   several 
statements,  and  submitted  a  numbci  of  documents.     In  order  to 
give  the  subject  a  patient  and  strict  investigation,  it  was  deter- 
mined by  the  arbitrators   to  take  the  papers  to  their  respective 
abodes,  examine  them   leisurely,    and  again  convene,  whenever 
they  were  prepared  to  make  a  decision.     On  the  4th  of  Febru- 
ary, they  accordingly  convened,  and   on  comparing  opinions,  a 
disagreement  was  found  to  exist  on  some  material  points :  Hence 
it  became    necessary  to  call  in  a   third   person  ;  and  agreeably 
to  the  powers  in  them  vested,  they  called  upon  Sam'L  S.  Law, 
Esq.     Whereupon  the  following  decisions  were  determined  up- 
on, and  are  hereby  declared  by  us,  the  undersigned  arbitrators, 
to  be  our    solemn  decisions  on  tlic   case,  viz:     1st.  The  lands 
in  question  came  into  the  occupancy  of  Col,  Wilson  by  an  agree- 
ment entered  into  between  him  and  Geo.   Woodruff,  Esq.  for  J. 
Champneys.     This  agreement  made  the  10th  Feb'y.  1813,  au- 
thorized Col.  Wilson  to  enter  on  the  premises  and  cultivate  60 
acres  of  land,  by  paying  50  cts.  per  acre  at  the  expiration  of 
each  year.     The  motives  which  prompted  the  attorney  to  give  a 
lease  at  this  low  rate,  were  no  doubt  founded  in  policy,  to  wit,  to 
have  any  tenant  upon  the  spot  to  watch  over  the  premises,  and 
particularly  the  buildings.     But  it  is  a  fact  well  known,  that  the 
buildings  on  the  plantation,  were  in  a  state  of  dilapidation  at  the 
time,  as  scarcely  to  be  worthy  of  notice;  nor  are  we  in  possession 
of  sufficient  testimony  to  satisfy  us,  that  Col.   Wilson  did  commit 
a  trespass  on  them.      We  therefore  decide  that  the  agreement 
between  Wilson  and  Woodn/ff,  shall  be  sustained  ;  or,  in  other 
words,  that  for  3  years  following  10th  Feb.  1813,CoZ.  WilsonfSihall 
pay  50  cts  per  acre  for  50  acres  of  lanJ,  with  interest,  upon  the 
several  rents  as  they  respectively  became  due,  (see  statement  sub* 
joined.)     2ndly.  On  furthei   examination  of  the  documents  sub- 
mitted, it  is  also  apparent,  that  Mr.  R.  King,   succeeded  Mr. 
Woodruff  in  the  agency.     Hence  all  former  agreements  ceased. 

Part  i.— B.  2. 
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and  it  became  ihe  duty  of  Colonel  Wilson,  to  make  arrangements, 
under  ihe  aii^ority  of  the  new  agent.  In  order,  to  this,  it  is 
perceived,  that  he  opened  a  correspondence  with  Mr:  King,  in 
behalf  of  Mr.  SamH,  Lewis  and  himself,  on  the  subject  of  pur- 
chasing those  lands — after  many  and  various  letters  had  passed 
between  them,  in  relation  to  the  purchase,  it  was  at  length  de- 
termined to  refer  the  valuation  of  the  lands  in  question  to  three 
disinterested  persons — Accordingly,  on  the  23d  Feb'y*  1818,  the 
persons  designated  appeared  on  the  premises,  and  made  a  valu- 
ation. It  does  seem  to  us  to  have  become  the  duty  of  Colonel 
Wilson  either  to  receive  the  lands  at  the  valuation  then  made, 
on  the  condition  of  good  and  sufficient  titles  being  executed  to 
him,  or  to  have  abandoned  them  altogether.  But  as  he  refused 
to  do  the  one,  and  still  held  on  to  his  possession,  he  subjected 
himself  to  the  payment  of  a  high  rent,  for  so  much  of  the  land  as 
he  cultivated.  It  is  a  fact  well  known,  that  during  the  last  four 
years  of  his  possession,  CoL  Wilson  made  good  crops  of  Cotton 
on  the  land,  and  that  the  price  of  the  article  for  these  years  was 
equal  to  any  price  before  or  since  known  in  our  country.  Hence 
we  decide,  that  for  four  years  following  the  10th  Feb'y.  1816, 
CoL  Wilson  shall  pay  $2  60  for  every  acre  which  he  cultivated, 
with  interest  on  the  several  rents  as  they  respectively  became 
due — (see  statement  subjoined.)  We  consider  CoL  Wilson  to 
have  been  the  tenant  of  Champneys,  until  the  10th  Feb'y.  1820, 
at  or  about  which  time  he  delivered  up  the  premises  to  Mr.  MelL 
It  is  true  that  Mr.  Mell  rented  the  lands  from  Wilson,  and  that 
an  agreement  in  writing  was  entered  into  between  them,  but  it  is 
equally  true  that  this  ag^reement  was  cancelled  in  a  few  weeks 
thereafter.  Wilson  expressed  to  Mell  his  desire  to  surrender  up 
the  land,  if  he,  MelL  would  release  him  from  his  contract ;  Mell 
acquiesced  in  his  wishes,  and  soon  after  communicated  with  Mr* 
King,  the  agent  on  the  subject.  It  is  certain  that  Wilson  never 
received  any  rent  from  -McZ/— and  it  appears  to  us  to  be  wholly 
immaterial,  by  whom  the  rent  is  paid,  whether  by  one  or  the 
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Other.  Hence  we  decide  that  Wilson  shall  not  be  made  respon- 
sible for  the  rent  of  the  premises  for  the  years  1820  and  1821. 
Sdlj.  It  is  claimed  by  Col.  Wilson^  that  a  suitable  allowance 
ought  to  be  made  to  him  for  the  buildings,  and  other  improve, 
ments  which  he  caused  to  be  made  and  erected  upon  the  planta- 
tion— also  that  the  expenses  which  he  was  at  as  defendant  in  the 
case  oi  ejectment,  ought  to  be  placed  to  his  credit  in  the  account. 
To  the  first  claim,  we  answer,  that  it  does  not  appear  to  have  been 
the  understanding  of  the  parties,  that  any  buildings  should  have 
been  erected  upon  the  premises,  except  for  the  special  use  and 
convenience  of  the  tenant ;  that  Col.  Wilson  occupied  the  premi- 
ses sufficiently  long  to  be  compensated  for  the  improvements 
which  he  made,  and  that  it  is  aH  acknowledged  fact,  that  he  did 
cause  to  be  carried  away  some  of  those  improvements.  To  the 
second  claim,  we  answer,  that  although  the  agent  Mr.  King  may 
have  been  in  the  wrong  for  not  staying  the  suit,  when  he  Wilson^ 
offered  to  give  up  the  land  on  certain  conditions,  yet  Col,  Wilson 
was  certainly  wrong  for  making  any  plea  to  the  ejectment,  except 
that  the  suit  was  an  unnecessary  one,  as  he  had,  or  would  relin- 
quish the  premises.  We  therefore  decide,  that  no  deduction 
ought  to  be  made  in  either  case.  4thly.  Mr.  King  as  agent  claims 
damages  from  Col.  Wilson^  for  trespasses  committed  by  him 
while  tenant — to  this  claim  we  answer,  that  we  are  not  sufficiently 
versed  in  principles  of  law  to  make  a  legal  decision,  but  on  prin- 
ciples of  Equity  we  unhesitatingly  declare,  that  so  far  as  those 
trespasses  have  been  made  known  to  us,  whatever  may  have  been 
the  motives  for  their  perpetration,  we  do  not  believe  that  any 
essential  injury  has  ultimately  resulted  to  the  property  of  the 
plaintiff.  Hence  we  decide  that  no  damages  ought  to  be  aw^ded 
by  us  under  this  claim.  The  foregoing  decisions  so  far  as  our 
feeble  judgments  extend,  are  based  on  the  principles  of  Equity  and 
Justice.  If  they  shall  prove  satisfactory  to  the  parties,  we  shall 
feel  amply  rewarded — But  if  otherwise,  we  have  the  consolation 
to  know,  that  we  af«  justified  by  a  tribunal  superior  to  the  opin- 
ions of  men,  our  own  consciences. 


Digitized  by 


Google 


'  per  acre    from  ) 


16  00 

25  00 

14  00 

25  00 

12  00 

137  50 

55  00 

137  50 

44  00 

137  50 

33  00 

37  50 

6  00 

8705  00 

«Jia  LIBERTY  SPUERIOR  COURT. 

[Champncyg  vs.  Wibon.J 

Statement  of  Rents. 

Rent  of  50  acres  of  land,  atSOcts.  per  acre,  from  10th  )      ^^c  /wi 
Feb.  1813  to  lOtli  Feb.  1814,  \      ^^  "" 

Interest  on  850  from  lOih  Feb.   1813  to  10th  Feb.  1822, 
Rent  a!=;  above  from  10th  Feb.  1^14  to  10th  Feb.  1815, 

Interest  on  die  tiiuiio  for  seven  veur^, 

Rent  a^  above  from  lOlh  Feb.  1815  to  lOlh  Feb.  1816, 

Interest  (m  tlie  same  for  6  years. 

Rent  of  55  aeres  of  land  at  82  50  per  acre  from  lOth 

Feb.  ISIG  to  lOlli  Feb.  1837, 
Interest  on  lliis  amonnt  for  5  vears. 
Rent  as  above  from  10th  Feb.*  1817  to  10th  Feb.  1818, 
Interest  on  this  amonnt  for  4  years, 
Rerit  as  above  from  lOtli  Feb.  1818  lo  10th  Feb.   1819, 
Intere.st  on  tliis  amonnt  for  3  year:;!, 
Rent  of   15  acres   of  land    at  82  50  per  acre    from  i 

lOth  Feb.  1810  lo  10th  Feb.  1820, 
Interest  on  this  amonnt  for  2  years, 

*       Total  amount, 

*     Liberty  Co.  15th  Feb.  1822. 

^^.  ,  ••  JNO.  STEVENS, 

SAM  L.  S.  LAW." 

I  think  the  arbitrators  have  followed  the  law  of  Georgia  in 
allowing  interest  upon  the  rents  under  the  contract  between  Wil- 
son and  Woodruffs  and  subsequently,  for  the  reasons  they  have 
assigned  :  but  if  tliey  have  not  followed  the  law,  it  does  not  ap-  . 
pear  they  intended  to  do  so,  and  if  such  was  not  their  intention, 
it  only  remains  for  me  to  ascertain,  or  rather  to  be  convinced, 
that  they  have  framed  an  equitable  decision.  I  am  convinced 
that  the  arbitrators  have  rendered  an  equitable  decision,  and  it 
does  not  appear  to  me,  that  they  meant  to  adhere  to  any  strict 
principles  of  law.  They  have  rendered  their  award  under  an 
unusual  solemnity  of  feeling,  and  witli  perfect  candour  and  impar- 
tiality. This  was  a  reference  to  ascertain  the  damages  the  plain- 
tiff C/tam/i/tc^^s  had  incurred,  and  which  the  defendant  ought  to 
pay  as  mesne  profits,  after  consenting  that  Champneys  should 
take  a  verdict  against  him  in  an  action  of  ejectment.  Under  the 
circumstances  stated  in  the  award,  a  jury  would  most  certainly     t 
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have  given  damages,  equal  to,  if  not  exceeding  the  amount  award- 
ed.    Mr.  Habersham  suggested  this,  I  agree  to  it,  and  it  affords 
one  of  the  strongest  features  in  the  case  to  reconcile  me  to  the 
equitable  decision  of  the  award.     There  was  no  necessity  to  give 
any  notice  of  what  is  termed   the  umpirage  of  the  third  person 
called  in  by  the  nominated  arbitrators,  because  under  the  terms 
of  the  submission  he  was  only  an  arbitrator;  and  the  award  would 
huve  been  good  with  his  approbation  and  signature  with  that  of 
the  persons,  selected  by  Kingy  the  agent,  and  Mr.  Wilson.     Mr. 
Lewis'  testimony  could  only  have  had  a  reference  to  the  contract 
between    Woodruff  and    Wilson — it   had  therefore  no  material 
bearing  upon  the  justice  and  equity  of  the  award,  and  must  besides 
have  been  known  to  all  the  arbitrators  previous  to  the  award. 

Motion  overruled.  Ordered,  That  judgment  on  the  award  be 
entered  up  as  of  the  last  term  of  the  Supexior  Ck>urt  of  Liberty 
County. 

Habersham,  for  the  motion — Law,  against  it. 
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"    Ex    PARTE    WORTHINOTON    GaLE.  "^ 

An  entire  contract  connot  be  divided  for  the  purpose  of  maintaiDiog  iereral  suita,  and  bringing 
them  within  the  jurisdiction  of  a  Magistrate. 

By  CHARI.TOM,  Judge. 

THIS  is  an  application  for  the  writ  of  certiorari  founded  upon 
the  facts  stated  in  the  following  petition  : 

"The  petition  of  Worthington  Galcj  sheweth,  that  your  peti- 
tioner in  the  term  of  May  1822,  was  impleaded  by  Duhamel  <^ 
Auze  before  William  Belcher  a  Justice  of  the  Peace  for  the 
County  of  Chatham,  in  two  certain  actions,  founded  upon  an  ac- 
count of  six  thousand  tiles,  amounting  to  the  sum  of  sixty  dollars  ; 
that  the  said  Dvhamel  4"  Auze  in  order  to  bring  the  said  account 
within  the  jurisdiction  of  a  Justice's  Court,  divided  the  said  ac- 
count of  sixty  dollars  into  two  accounts  of  $30  each,  upon  which 
the  said  two  actions  were  instituted  against  your  petitioner  at  one 
and  the  same  time — That  in  June  term  following  the  said  actions 
came  on  to  be  tried  before  the  said  William  Belcher,  Esq,,  when 
your  petitioner  appeared  and  objected  to  the  said  proceedings  as 
illegal— notwithstanding  the  said  William  Belcher,  Esq,  Justice 
of  the  Peace,  as  aforesaid,  did  give  judgment  against  your  peti- 
tioner on  the  said  two  actions,  for  thirty  dollars  each — that  the 
said  Duhamel  ^  Auze  were  allowed  to  prove  their  accounts 
generally  by  their  own  oaths,  without  first  making  oath  in  writing 
that  they  had  no  other  evidence  whereby  the  same  could  be  estab- 
lished  that  your  petitioner  appealed  to  a  Jury  from  the  judgment 

of  the  said  Wm,  Belcher,  Esq.  which  Jury  was  duly  impannelled 
in  the  term  of  July  last  for  the  trial  of  said  actions,  when  with 
the  same  illegal  testimony  before  them,  and  notwithstanding  your 
petitioner  excepted  to  the  same,  they  rendered  verdicts  against 
your  petitioner  for  the  sum  of  thirty  dollars  in  each  case — all 
which  actings  and  doings  of  the  said  William  Belcher^  Esq.,  and 
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the  Jury  aforesaid,  arc  contrary  to  the  law,  as  your  petitioner  is 
advised  and  believes,  regulating  Justices'  Courts  within  this  State. 
"Wherefore  your  petitioner  prays,  Ac." 

By  no  contrivance  or  subtlety,  under  the  impression  of  abstract 
justice  or  equity  in  an  inferior  judicatory  like  a  Magistrate's 
Court,  can  such  subordinate  tribunal  be  permitted  to  transcend 
the  boundaries,  within  which  it  has  been  confined  by  the  Consti- 
tution or  laws  of  the  State.  It  roust  look  to  the  very  letter  of 
the  Constitution  and  Taws,  from  which  authority  is  derived,  and 
not  indulge  itself  with  any  nice  evasions  of  the  limito  to  which  it 
may  be  unequivocally  restricted.  A  Magistrate  bound  to  act 
within  his  district  in  civil  cases,  and  no  where  else,  cannot  sus- 
tain a  jurisdiction  beyond  thirty  dollars,  and  such  must  be  the 
entirety  of  the  demand,  as  not  to  be  susceptible  of  any  division, 
for  the  purpose  of  giving  jurisdiction,  upon  distinct  citations  to 
different  terms.*  In  this  case,  the  continuity  of  the  amount  (if  I 
may  so  express  myself,)  is  broken,  for  the  purpose  of  throwing 
the  whole  demand,  at  different  terms  within  the  jurisdiction  of  the 
Magistrate's  Court  The  summary  justice  of  that  Court,  may 
under  the  arrangement  be  very  acceptoble  to  the  suitor,  but  with 
very  sincere  respect  for  the  probity  and  intelligence,  of  Justice 
Belcher,  with  whom  I  have  the  honor  to  be  intimately  acquain- 
ted, I  must  say  there  was  error  in  his  judgment,  which  I  can- 
not suffer  to  be  confirmed  by  the  verdict  of  the  Jury. 

It  is  therefore  ordered,  that  a  writ  of  certiorari  do  issue  as 
prayed  for,  and,  that  in  the  meantime,  upon  compliance  with  the 
requisitions  of  the  act  of  Assembly,  proceedings  be  stayed  against 
the  defendant. 


'S.P.Wmardn.Sperry.    (16  John.  Rep.  121.)   Smith  re.  JonM,  (ISJohn.Rep.  2».> 
iEd.) 
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Howard  vs.  Bank  of  Darien,  et.  al. 

In  Equity, 

The  death  of  one  dcfendaol  to  a  uuii  in  equity,  only  abaies  the  proceeding  quoad  him. 

By  CHARIiTOIV,   Judge. 

THIS  was  originally  a  mo  lion  under  notice  to  re- a  mend  the 
complainant's  bill,  by,  among  other  matters,  suggesting  the 
death  of  Ja?.  Johnston,  and  then  as  the  complainant  suppo- 
ses, the  equitable  doctrine  which  resulted  from  that  event, 
viz.  that  the  interest,  which  Johnston  had,  survived  to  his  co- 
partners, two  other  defendants.  Hills  ^  Wilcox, 

I  shall  not  disturb  the  impression  imbibed  by  the  complainant 
on  this  doctrine,  because  he  has  withdrawn  the  motion  as  it 
relates  to  his  amendment  and  its  consequences,  and  itow  moves 
that  the  surviving  defendants  do  answer  within  such  time  as  this 
Court  may  direct.      ^ 

It  is  a  principle  of  equity,  that  the  death  of  one  defendant 
only  abates  the  proceeding,  guaod  him.  The  other  defendants 
therefore  in  this  case  must  file  their  respective  answers,  and  as 
one  of  the  amendmenU  of  complainant  was  effected  during  the 
last  term,  to  which  the  bill  was  returnable,  the  defendants  are 
entitled  to  the  same  time  to  file  their  answers  as  the  rule  of  Court 
allows  them  four  months  afte»  the  adjournment  of  the  Court,  to 
which  the  subpcena  to  the  original  bill  is  returnable.  At  least  I 
shall  allow  it,  in  the  exercise  of  the  discretion  which  may  be  as- 
sumed by  every  Chancellor,  in  granting  further  time  on  the  appli- 
cation of  defendant. 

It  is  ordered,  that  the  surviving  defendants  and  parties  to  the 
bill  of  the  complainant,  do  file  answers  to  his  original  and  amend- 
ed bills  within  sixty  days  from  this  date. 
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AoNBs  Griffin  ts.  Ex*or8.  Griffin. 

Appeal  from  the  Court  of  Ordinary. 

A.  Win  set  aside  on  the  gnmnd  of  ineani'y,  againtt  the  teetinonj  of  the  fubecribiof  whnBuie, 
whore  there  was  proof  of  premus  ioaaoiiy  ;  where  the  dlapoeition  of  the  propertj  waa  not 
rational  or  natural,  and  circuuMtaocoe  of  mystery  and  suspicion  were  thrown  around  the  sub 
ecribing  wiinesaee. 

Where  previous  insanity  is  shewn,  the  btarihen  of  proof  is  thrown  on  the  party,  who  seeka  to 

e^ablish  an  act  as  done  in  a  lucid  intervaL 
Bat  preof  that  the  act  done,  was  in  itself  natural  and  rational,  will  control  eTidmce  of  habitoal 

insanity. 

By  CHARIiTON ,  Jodge. 

THIS  is  an  appeal  from  the  Inferior  Court  of  Washdvgton  coun- 
ty, sitting  for  ordinary  purposes ;  and  the  following  is  a  trans- 
cript of' the  proceedings  of  the  Court  below : 

*' Georgia,  Washington  County, 

March  Term,  1823. 
\nd  now  at  this  term,  the  will  of  Allen  Grijjin  was  offered  (be- 
fore the  Honorable  the  Justices  of  the  Inferior  Court,  sitting  for 
ordinary  purposes,)  for  the  purpose  of  proving  the  same,  when 
Agnes  Griffin  appeared  before  said  Court,  and  entered  her  caveat 
against  the  proof  thereof,  on  the  following  ground  to  wit :  for 
that  the  testator  Allen  Griffin  was  non  compoa  mentis,  at  the 
time  of  signing  and  making  the  will,  and  it  is  thereby  Toid  in  law, 
and  prays  an  enquiry  of  the  Court. 

Saffold  d&  Glascock,  for  Caveator. 

And  Thomas  Pace,  one  of  the  Executors  named  in  the  last 
will  and  testament  oi  the  said  Allen  Griffin,  says  and  avers,  that 
the  testator  was  of  sound  and  disposing  mind  and  memory,  at  the 
time  be  made  and  executed  his  last  will  and  testament,  and  that 

Part  l— C.  2. 
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it  is  a  good  and  ralid  Will  in  law,  and  this  he  prays  may  be  en- 
quired of  by  the  Court. 

R.  L.  Gamble,  Attorney  for  Ez'or. 

This  issue  on  the  caveat  appears  to  have  received  the  decision 
of  the  Couit,  and  the  arrangement  between  the  Pioctors  is,  as  I 
understand  it,  to  submit  the  whole  case  to  me,  upon  the  evidence 
taken  before  the  Court  below,  as  well  as  the  evidence  taken  upon 
interrogatories  since  the  translation  of  the  case  by  appeal,  to  this 
tribunal. 

The  fundamental  doetrine  as  involved  in  the  case  before  me  is, 
**when  a  will  is  to  be  established,  the  testator  must  be  proved  to 
be  of  sound  and  disposing  mtnd.^  Wallis  vs.  Hodgson.  2  Atk. 
56.  The  widow  and  Caveator^  contests  the  validity  of  the  will 
of  Allen  Grijinf  alledging,  that  he  was  not  of  sound  and  dispo- 
sing mind,  at  the  time  of  its  execution. 

The  evidence  taken  under  interrogatories  is  in  substance,  as 
follows :  James  G.  Tigner^  James  Thigpen,  and  John  Wkitthf 
are  the  subscribing  witnesses,  and  depose*  that  they  were  sub- 
scribing witnesses  to  Allen  Grifin^s  will,  bearing  date  31st  De- 
cember 1821,  saw  him  sign  and  acknowledge  the  same,  and  that 
they  all  signed  in  the  presence  of  the  testator,  and  in  the  presence 
of  each  other.  James  G.  Tignor  and  John  Whittle^  say — that 
they  believe  the  testator  was  of  sound  and  disposing  mind  and 
memory.  James  Thigpen  was  very  little  acquainted  with  the 
testator,  and  but  a  short  time  in  his  presence,  and  deposes — that 
ader  signing  the  will,  the  testator  picked  it  up,  and  acknowledged 
it  to  be  his  last  will  and  testament. 

James  G.  Tignor  further  says,  that  he  read  the  will  over  to  the 
testator,  and  as  it  was  read,  the  testator  '*  looked  over  it,  and  ex- 
pressed himself  satisfied  ;^'  and  this  subscribing  witness  deposes 
ako-— that  he  had  written  three  wills  for  the  deceased,  and  that  the 
greater  pwrt  of  the  property,  was  given  in  each  will,  as  in  the  pre 
•ent. 
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Upon  his  cross-examination,  this  witness  answers  to  tbe  se- 
cond interrogatory :  **thit  after  he,  (the  testator)  had  written  his 
chiistian  name,  he  commenced  writing  his  SMrname^  with  a  small 
gf  then  stopped  and  asked  witness  to  make  a  capital  G,  which 
witness  did  on  an  old  letter,  and  then  he,  (the  testator,)  made  the 
G,  which  caused  the  blot  in  his  name." 

James  Thigpeth  and  John  Whittle^  the  other  subscribing  wit- 
nesses, also  depose  to  the  correctness  of  this  statement. 


To  the  third  cross-interrogatory,  James  G.  Tignor  answe: 
that  he  read  the  will  over  to  the  deceased,  and  that  no  other  per- 
son was  present,  **  but  himself  and  deceased." 

To  the  fourth  cross-interrogatory,  all  the  subscribing  witnesses 
answer  and  say,  that  they,  **  know  nothing  which  indicated  insan- 
ity." 

The  answers  of  Tignor  and  Whittle  in  relation  to  the  ^*swajh 
ping*^  of  negroes,  shew  that  the  testator  had  a  rational  and  good 
motiye  for  any  supposed  inequality.  In  the  value  of  the  exchanged 
negioes. 

Upon  this  evidence  the  executors  rest  the  case  as  to  the  sanity 
of  the  testator,  at  the  period  of  signing  the  will. 

The  evidence  invoked  by  the  caveator^  is  as  follows,  as  far  as 
I  deem  it  material  to  advert  to  it 

Two  physicians,  William  P.  Haynes  and  L.  Jf.  Rohisan^  to 
the  direct  interrogatories  depose — that  they  were  called  to  see 
Allen  Qrijjiny  the  testator,  about  the  8th  or  10th  January,  (1822) 
and  found  him  unqualified  for  the  transaction  of  any  business  of 
importance,  which  incapacity,  ihey  believed  to  be  owing  to  an 
effusion  of  water  into,  and  pressing  upon  the  brain,  and  that  he 
could  not  have  been  compos  mentis  for  several  days  previous  to 
their  being  called  in. 
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They  answer  to  the  second  interrogatory,  that  the  testator,  on 
many  of  their  visits  to  see  him,  did  not  know  either  of  them. 

Dr.  HayneSy  in  answer  to  the  fourth  cross-interrogatory,  de- 
poses— that  the  illness  of  the  testator  came  on  some  time  in  June, 
or  July  last  year,  (1821)  by  a  sudden  and  violent  attack  of  apo- 
plexy, after  which  he  had  an  attack  of  palsy,  terminating  in  a 
dropsy ;  and  both  these  physicians  in  answer  to  the  interrogatory 
say — that  the  di  ^ease  of  the  testator  terminated  in  death,  about 
the  middle  of  February  of  the  present  year,  (1822). 

Mrs.  Judy  White  deposes — that  she  was  at  the  house  of  Allen 
Griffin,  on  the  31st  of  December,  (1821)  and  1st  of  January, 
(1822)  and  was  frequently  at  his  house,  from  time  to  time  there- 
after, until  hi^  death :  That  she  knows  nothing  of  a  will  said  to 
have  been  drawn  by  Mr.  Tignor :  That  she  did  not  believe  Mr. 
Griffin  to  have  been  of  sound  mind,  on  the  last  day  of  December, 
(1821)  and  her  reason  for  thinking  so  was,  from  his  frequently 
asking  for  many  things  which  he  did  not  recollect  the  day 
after. 

Mrs.  Mary  Saunders  deposes — that  she  knows  nothing  of  the 
wi!l  wrote  by  Tignor:  That  she  was  frequently  at  Mr.  Griffin^ s, 
from  about  the  20th  December,  ►(1 821)  until  his  death  ;  and  that 
during  the  time  she  was  at  Mr.  Griffin\^  hous^i  he  was  fiequently 
out  of  his  senses — believes  he  was  so,  for  that  while  eating,  he 
would  mistake  **  butter  for  bread,"  and  take  other  cups  for  his 
own,  at  a  time,  when  he  was  helped  to  his  table,  in  the  fore  part 
of  January  last,  (1822). 

Darius  Thomas  deposes — that  he  did  not  believe  the  testator 
was  in  sound  mind,  when  he  saw  him  about  the  middle  of  January 
last,  (1923)  and  the  reason  for  believing  him  so,  is,  that  he  (the 
testator)  would  frequently  ask  questions,  after  repeatedly  receiv- 
ing answers;  and  that  he  discovered  the  insanity,  (assigning  his 
reason  for  believing  so,  as  before,)  about  the  middle  of  July  last, 
(1821). 
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William  West  deposes — that  he  was  Mr.  Grifin^s  overseer 
ike  last  year,  (1821)  and  believed  him  frequently  insane  from  the 
month  of  June,  (1821)  until  his  death  ;  and  the  reasons  of  witness 
for  believing  so,  were,— that  he  (Mr.  Griffin)  would  frequently 
order  to  be  done  what  he  would  often  blame  deponent  for  doing; 
and  that  he  (Griffin)  "knew  nothing  of  things  one  half  his  time." 
This  witness  to  the  third  cross-interrogatory  answers;  that  in 
conversation  with  Mr.  Griffin,  he  heard  him  (Griffin)  say,  "  his 
wife  (the  caveator)  need  not  want  him  out  of  the  way,  for  she 
should  not  be  the  better  off  by  it.*' 

All  these  witnesses  depose->-that  they  "knew  nothing  of  a  will 
having  been  executed." 

Mr.  West  also  deposes — that  Andrew  was  to  be  benefitted  by 
testator's  will. 

Jacob  Giles  deposes— that  about  the  year  1810,  he  heard  ^ZZen 
Griffjin  say  :  That  a  Mr.  Richard  Lyons'  children  should  have  his 
property  after  his  (Griffin's)  death,  and  would  frequently  say  the 
same,  at  every  time  witness  saw  him,  until  the  last  time  testator 
mentioned  it,  when  he  (testator)  observed :  "  Things  had  changed, 
inasmuch  as  he  had  got  married  to  Agnes,  (the  caveator)  and 
should  she  out-live  him,  he  must  leave  her  comfortable,  but  the 
balance  of  his  property  should  go  to  Mr.  Lyons'  children." 

Upon  this  evidence  the  question  for  my  determination  is,  whether 
the  deceased  had  a  testamentary  capacity,  at  the  period  when  the 
will  was  made? 

It  is  said  by  Sir  John  Nichol,  in  the  case  of  White  vs.  Driver, 
(1  Phil  38):  "That  wherever  previous  insanity  is  proved,  the 
burthen  •f  proof  is  shifted,  and  it  lies  with  those  who  set  up  the 
will,  to  produce  satisfactory  proof  of  the  will,  at  the  time  the  aet 
was  done." 

And  by  Sir  William  Wynncf  in  Cartwright  vs.  Cartwright, 
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(1  Phil  100):  "If  you  can  establish  that  the  party  afflicted  habit- 
ually by  a  malady  of  the  mind,  has  intermissions,  and  if  there  was 
an  intermission  of  the  disorder  at  the  time  of  the  act,  that  being 
proved  is  sufficient,  and  the  general  habitual  insanity  will  not  af- 
fect it ;  but  the  effect  of  it  is  thi«,  it  inverts  the  order  of  proof  and 
of  presumption,  for  until  proof  of  habitual  insanity  is  made,  the 
presumption  is  that  the  party  agent  like  all  human  creatures  was 
rational ;  but  where  an  habitual  insanity  in  the  mind  of  the  person 
who  does  the  act  is  established,  there,  the  party  who  would  take 
advantage  of  the  fact  of  an  interval  of  reason,  must  prove  it;  that 
is  the  law  ;  so  that  in  all  cases  the  question  is,  whether,  admitting 
habitual  insanity,  there  was  a  lucid  interval  or  not  to  do  the  act. 
Now  I  think  the  stroogest  and  best  proof  that  can  arise  as  to  a 
lucid  interval  is  that  which  arises  from  th£  act  itself;  that  I  look 
upon  as  the  thing  first  to  be  examined,  and  if  it  can  be  proved  wad 
established^  that  it  is  a  rational  act,  rationally  done,  the  whole 
case  is  proved.*' 

Adopting  the  rules  and  principles  of  these  cases,  as  my  guides 
in  the  determination  of  the  present  contest,  what  does  the  evidence 
establish,  as  to  the  testamentary  capacity  of  the  testator,  ante- 
rior  to  the  period  of  making  his  will  ? 

Doctors  Haynes  and  Rohison  depose,  that  on  the  8th  or  10th  of 
January,  the  testator  was  not  qualified  for  the  transaction  of  any 
important  burfness — and  that  for  several  days  previous  to  their 
being  called  in  he  must  have  been  "  non  compos  mentis.** 

This  incapacity  they  say,  resulted  from  "  an  effusion  of  water 
pressing  upon  the  brain ;"  an  affliction  I  believe,  than  which,  no 
other  is  more  eminently  calculated,  to  produce  mental  imbecility 
or  incapacity  for  the  serious  and  deliberate  concerns  of  this  life. 
It  appears  also,  from  the  testimony  of  Dr.  Haynes,  that  in  July 

of  the  preceding  year,  the  deceased  had  an  attack  of  apoplexy 

then  of  palsy,  which  terminated  in  dropsy.    I  am  not  skilled  in 
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thefle  matten,  but  I  thiok  I  may  y^nture  lo  say,  that  thete  attacks 
in  July,  from  the  nature  of  the  diseases  (in  the  absence,  if  I  may 
call  it,  of  scientific  proof,)  are  not  to  he  presumed  to  hare  so  pros- 
trated the  mental  energies  of  the  deceased,  as  to  hare  locapacitated 
him  from  a  testamentary  disposition  of  his  estates:  The  question 
is,  iivhether  **  this  efiusion  of  water  into,  and  pressing  upon  the 
brain,*'  vas  of  a  coltinuous  operation  from  the  31st  of  December, 
to  the  periods  referred  to  by  these  physicians?  As  Informed,  the 
Denouement — the  catastrophe  of  this  disease  is,  when  the  effu- 
sion takes  place— but,  that  its  advances  to  that  catastrophe,  may 
have  commenced  at  the  date  of  the  will,  and  produced  a  mental 
derangement,  destructive  of  a  sedate  or  dispositive  condition  of 
mind.  Is  it  probable — or  rather  does  the  testimony  of  other 
witnesses  raise  a  presumption,  that  such  was  the  condition  of  the 
testator's  mind,  at  the  period  of  making  his  will  ? 

Mrs.  White^  was  frequently  in  testator's  house  from  31st  De-r 
cember  to  1st  January,  and  until  his  death — and  says  she  was  at 
his  house  on  the  31st  of  December  and  1st  January — and  from 
those  periods  to  the  time  of  his  death,  she  assigns  good  reasons 
for  her  belief  of  the  testator's  insanity.  She  knew  nothing  about 
a  will. 

Mrs.  8a%nder$9  was  also  frequently  at  testator's  house  from 
20th  of  December  to  the  time  of  his  death,  and  her  reasons  are 
also  very  cogent  for  the  belief  exprei«sed  by  her — that  the  testa- 
tor was  not  of  sane  mind,  from  the  time  in  December  she  speaks 
of,  to  the  period  of  testator's  death. 

The  intimacy  which  these  witnesses  seem  to  have  had  in  the 
iamily  of  the  testator,  combined  with  the  observations  they  de- 
pose to  have  made  upon  his  conduct  and  actions,  certainly  ena> 
bled  them  to  deduce  very  satisfactory  conclusions,  as  to  the  state 
of  his  mind,  or,  the  probable  state  of  his  mind,  at  the  period  it  is 
said  his  will  was  executed. 

The  situation  of  Mr.  West^  as  overseer  of  the  deceased,  which 
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necessarily  demanded  daily  observation  and  intercourse,  enabled 
him,  to  form  an  opinion  perhaps  with  more  conclusiveness,  than 
any  other  person,  as  to  the  sanity  of  the  testator;  he  traces  the 
mental  aberrations  of  testator  back  to  June ;  and  his  reasons  for 
believing  him  insane  from  that  time,  to  the  period  of  death,  are 
extremely  convincing. 

Mr.  7^0771^%^  alsa  assigns  his  reasons  for  a  belief,  that  the  testa- 
tor was  insane  in  July,  and  seems  to  entertain  little  doubt,  that  he 
wassoin  Januaiy. 

The  evidence  thus  adverted  to  establishes  a  derangement,  at 
least  the  want  of  a  testamentary  capacity,  from  June  1821,  to  the 
period  of  testator's  death,  which  happened  about  two  months  after 
signing  the  will :  and  this  derangement  must  have  been  continu- 
ous j  (if  these  witnesses  speak  truth,)  for,  the  evidence  refers  to  no 
intermissions. 

But,  if  the  subscribing  witnesses  are  to  be  accredited,  the  acts 
of  the  testator,  at  the  period  of  making  the  will  were  both  delibera- 
tive and  dispositive — they  all  believed  him  to  be  of  sound  mind 
and  memory.  It  could  have  been  only  simple  belief  on  the  part 
of  Thigpen^  because  he  was  'Mittle  acquainted  with  testator,  and 
but  a  short  time  in  his  presence.'*  He  infers,  I  presume,  that  the 
testator  was  sane,  as  **  after  signing  the  will,  he  (the  testator)  pick- 
ed it  up,  and  acknowledged  it  to  be  his  last  will  and  testament." 

Tignor  deposes,  that  he  read  over  the  will  to  the  testator,  (no 
person  being  present  but  himself  and  testator^)  •*  and  as  it  was 
read,  the  testator  looked  over  it,  and  expressed  himself  satisfied  *" 
and  that  he  had  written  three  wills  for  deceased,  of  a  similar  import. 

Previous  insanity  having  been  proved  by  caveator,  have  the  ex- 
ecutors, who  now  endeavor  to  set  up  the  will,  adduced  through 
these  subscribing  witnesses,  satisfactory  proof  of  sanity,  at  the 
time  the  will  was  made  ? 
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These  persons  have  been  examined  to  the  factum  of  the  will* 
and  are  the   peraonn  usually   ** capable  (in  the  language  of  Sir 
William  Wynne^)  of  giving  an  account  of  the  manner,  in  which 
it  was  actually  obtained."     I  must  confess,  that  this  consideration, 
rombined  with  another,  that  they  could  have  had  no  little  interest 
or  motive,  in  giving  a  false  coloring  to  this  solemn  act  of  the  tes- 
tator, and  therefore,  roust  have  been  impressed  with  the  convic- 
tions stated  by  them,  I  say,  these  considerations,  have  pressed 
heavily  upon  my  mind  in  weighing,  and  rejecting  their  testimony 
in  my  deierminatiun  of  this  cause.     One  solitary  circumstance, 
however,  as  represented  by  TignoTy  and  confirmed  by  the  other 
two  subscribing  witnesses,  haa  had  considerable  influence  in  per- 
suading me,  that  the  testator  was  not  of  sound  mind,  at  the  period 
of  signing  the  will ;  and  it  is,  his  incapability  of  making,  or  not 
recollecting  how  a  capital  G   ought  to  be  made,  when  about  to 
write  his  surname.     He  could  not  recollect  its  shape  or  form,  be- 
fore instruction  from  Tignor.     Now  it  is  strange,  that  a  man  ac- 
customed to  write  his  own  name,  and  not  proven  to  be  very  illi- 
terate, should  in  a  moment  forget  the  form  of  the  capital  letter, 
with  which  his  surname  commenced.     Is  that — can  it  be  a  state 
of  intellect,    evincing  a  sound  and  disposing  mind,  at  a  time, 
when  a  man  is  about  to  leave  this  world,  and  manifesting  his  last 
acts  of  benevolence,  gratitude,  or  affection  ? 

Is  there  too  much  inconsistency  in  the  testimony  of  THgnoTy 
who  says — that  the  testator  looked  over  the  will,  (when  he,  the 
witness,  was  reading  it,)  and  expressed  himself  satisfied.  How 
could  the  tes  ator  express  himseU  eatisfieds  nCier  lo^jking  over  the 
will,  when  he  could  not  remember  the  shape  of  the  capital  letter 
G  ?  With  that  defect  of  memory,  what  benefit  could  he  have  de- 
rived from  looking  over  the  will  ? 

This  will  might  have  been  similar  to  others,  drawn  by  TignoVf 
but  that  circumstance  is  of  little  moment,  if  the  testator  was  really 

Part  i.— D.  2, 
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ignorant  of  the  contents  of  the  paper  he  was  then  signing.  Be- 
sides, the  concealment  of  this  will,  or  the  silence  observed  in  re- 
lation to  it  by  TV^nor  and  the  other  subscribing  wi messes,  throws 
a  mystery  orer  the  act,  not  at  all  reconciliable  to  the  alleged  sani- 
ty of  the  testator.  If  all  matters  had  been  •'  above  board,"  why 
should  Mrs.  White^  Mrs.  SaunderH^  and  Mr.  West  have  remained 
profoundly  ignorant  of  the  fact,  thai  the  testator  had  on  the  3l8t 
of  December  made  his  will  ? 

Mrs.  White,  was  in  the  house  on  that  day,  so  was  Mrs.  Saun- 
ders^ from  aught  that  appears  from  the  testimony;  and  it  is  to  be 
presumed  thai  West  was,  from  his  situation  as  overseer ;  and  yet, 
the  three  subscribing  witnesses  were  all  present,  and  so  managed 
all  the  solemnities  and  forms  necessary  to  the  legal  execution  of 
the  will,  as  to  prevent  the  intrusion,  or  observation  of  any  other 
persoiSt  or  even  to  excile  suspicion  in  the  minds  of  the  persons  who 
were  so  muck  in  attendance  as  Mrs.  White  and  Mrs.  Saunders !  I 

Was  all  this  done  with  a  view  of  preventing  an  accurate  recol- 
lection of  Mrs.  White,  Mrs.  Saunders,  or  Mr.  West,  as  to  the 
state  of  the  testator's  mind  at  the  hour  of  the  day  of  the  31st  of 
December,  when  the  testator  signed  the  will  ? 

Whatever  may  have  been  the  motives  of  Tignor  and  the  other 
subscribing  witnesses,  I  can  only  say,  that  the  most  unfavorable 
inference  is  to  be  deduced  from  the  my&tery  and  concealment, 
which  enveloped  their  agency  as  subscribing  witnesses,  particu- 
larly as  the  "  swapping,"  or  exchange  of  negroes  between  the 
testator  and  Tignor^  and  Whittle,  may  probably  have,  in  some 
small  degree,  influenced  them  in  establishing  his  sanity. 

But,  notwithstanding  the  testimony  of  the  witnesses  which  es- 
tablish so  conclusively,  the  continuous  derangement  of  the  testa- 
tor; yet,  if  the  will  proclaimed  a  rational  disposition  of  his  pro- 
perty, such  a  will,  as  every  one  would  say,  was  honorable,  nghte- 
otts,  and  natural ;  such  a  disposition  would  establisb.a  lucid  inter- 
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rait  not  to  be  controled  by  proof  of  even  habitaal  Incianity.  Such 
is  the  language  of  the  cases  cited,  and  it  is  founded  on  the  civil 
law,  which,  I  agree  with  Sir  William  Wynne^  is  the  rule  of  the 
English  law:  it  is  a  rule  also  incorporated  into  the  jurisprudence 
of  Georgia :  furiosi  autem  si  per  id  tempus  fecerint  testamentum 
guo furor  eorum  intermissus  est, jure  testatiesse  videntur.  (Inst, 
Lib :  2,  tit  xii.  Sec:  2.)  But  if  the  madman  make  his  will  during 
a  iMcid  interval,  he  is  a  legal  testator. 

Now,  in  this  will  a  very  scanty  and  illiberal  provision  is  made 
for  his  wife,  and  his  estate  is  bequeathed  to  persons  to  whom,  upon 
the  face  of  the  will,  he  appears  to  be  bound  by  no  ties  of  duty, 
giatitade,  or  coatangHiuity,  and  in  opposition  (according  to  tha 
testimony  of  Giles,)  of  repeated  declarations,  as  to  other  objects 
of  his  bounty  and  afiection.  Applying  this  rule,  therefore,  of  the 
civil  law*  it  is  not  such  a  will  as  one  habitually  insane,  cati  be  pre- 
sumed to  have  made  during  the  happy  occurrence  of  a  lucid  in- 
terval. Upon  the  whole,  I  am  of  the  opinion  the  testator,  Allen 
Grijfin,  at  the  time  of  making  his  will  was  not  of  a  sound  and  dia* 
posing  mind  and  memory. 

It  is  therefore  ordered,  Aat  the  case  be,  and  is  hereby  remand, 
to  the  Inferior  Court  of  the  said  County  of  Washington,,  sitting  for 
ordinary  purposes,  with  instructions,  and  the  said  Court  is  also 
hereby  instructed,  to  refuse  probate  of  said  will  to  the  executors 
named  therein,  and  to  grant  administration  to  such  person  or  per- 
sons as  said  Court  may  appoint,  under  the  directions  of  thie  Act  6f 
the  General  Assembly  in  such  cases  made  and  provided. 

SiLFFOLD  &  Glascock,  for  caveator — R.  L.  Gakbls,  Attor- 
ney for  executor. 
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Mai.  Pros. 

Modem  d«ciiioni  of  Courts  of  England,  tubv^ersive  of  the  ancient  common  law,  or  Statutory 
priadplee  adopted  in  Georgia,  are  of  no  authority  in  thi3  St%^e. 

An  action  for  a  malicioua  prosecution,  in  cases  of  felony,  cannot  be  maintained,  without  pre* 
Tiottsly  obtaining  the  order  of  the  Court  for  a  copy  of  the  Indictment. 

Felonjfj  in  Georgia,  is  the  commission  of  a  crime,  which  subjects  to  infamous  punishment. 

Forfeiture  of  lands  or  goods,  is  not  in  Georgia,  a  component  pari  of  the  punishmeut  of  felony. 

Perjury  is  felony,  under  the  criminal  laws  of  Georgia. 

Perjury  at  emmmon  Imw  is  abrogated  in  Georgia. 

▲n  action  for  a  malieiotM  proeecuiion  cannot  be  sustained  in  Georgia,  on  an  indictment  for  per- 
jury at  common  law. 

To  bring  an  offence  under  a  statute,  one  of  these  two  courses  must  be  adopted  :  to  prefix  to  the 
general  couclueion,  "contrary  to  the  form  of  the  statute  in  such  c&ie  n^^ade  and  i.rividcd," 
•r,  to  lecite  the  tenor  and  substance  of  the  statute,  upoa  which  the  indictment  was  lbut*ded. 

By  €HARI.T01f ,  Jad^e. 

THIS  action  is  founded  on  an  acquittal  for  the  charged  offence  of 
perjury,  and  the  introduction  of  the  exemplitication  of  the  in- 
dictment and  Terdict  as  evidence,  4«  objected  to,  because  there 
is  no  order  of  the  Judge,  before  whom  ihe  case  was  tried  for 
such  copy. 

The  reasons  assigned  for  the  objection  is,  that  in  every  case  of 
felony,  the  party  who  intends  to  sue  for  the  malicious  prosecution, 
must  obtain  leave  from  the  Court,  for  a  ropy  of  the  indictment. 
Two  questions  then  present  themselves  for  consideration  : 

1st,  Is  a  Judge's  order  for  a  copy  of  the  indictment,  in  a  case  of 
felony,  necessary  to  the  support,  or  rather  maintaiiiance  of  an  ac- 
tion of  ma/,  pros,  founded  on  an  acquittal  of  that  felony? 

And  2d/y.  Is  perjury  a  felony,  under  the  jurisprudence  of 
Georgia  T 
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L  It  if.  declared  by  the  authorities,  to  which  the  counad  ia  this 
case,  have  referred,  that  the  records  of  the  British  Court  are  ac- 
cessible to  the  inspection  of  any  subject  for  his  **  necessary  use 
and  bene£t,**  and  this  inspection  would  seem  to  mean  a  right  to 
demand  copies  of  them,  if  copies  should  be  required  for  the  "  ne- 
cessary use  and  convenience**  of  the  subject.  The  inspection 
allowed  by  the  parliament  of  Edward  II L  involves  the  correlative 
right  of  a  copy  of  the  judicial  record,  (Phil.  Ev,  323,  3  Inst.  71. 
Pref.  to  3  Rep,  3,  4.  as  cited  by  Phillipps.) 

This  general  right,  however,  of  obtaining  a  copy  of  the  record 
is  restrained,  says  the  authority,  ^*  in  the  case  of  an  acquittal  on 
a  prosecution  for  felony,'*  in  which  rase,  if  the  trial  is  at  the  Old 
Bailey,  a  copy  cannot  regularly  be  obtained  without  an  order  from 
the  Court.     Directions  prefixed  to  Kelyng^s  Rep.  p.  3,  oider  7. 

Sortte  of  the  Judges  in  the  reign  of  Charles  IL,  legislated  on 
the  subject,  and  required,  that  such  an  order  should  be  obtained. 
And  it  is  laid  down,  "as  a  general  rule  of  law,"  by  C.  J.  Holt^ 
that  ''  on  an  indictment  and  acquittal  for  felony,  the  party  who  in- 
tends to  sue  for  a  mal,  pros,  must  obtam  leave  of  the  Court  for 
a  copy  of  the  record."  I  Ld.  Raym.  253.  Phillipps^  says,  that 
the  rule  of  the  Judges  (that,  I  presume,  adopted  at  the  Old  Bai- 
ley,) states,  *'  that  an  action  against  a  prosecutor  cannot  be  main- 
tained, without  a  copy  of  the  indictment,  and  that  a  copy  is  not 
to  be  given,  without  an  order  of  the  Court.'' 

We  have  it  then  as  established  law,  down  to  the  epochas  of  the 
rule  at  the  Old  Bailey,  and  the  reiteration  of  that  rule,  by  Holt^ 
Ch.  J.  of  the  Court  o{  King's  Bench,  as  announcing  '*  the  ganMral 
rule  of  law,"  that  an  action  against  the  prosecutor  cannot  be  main- 
tiinerl,  without  a  copy  of  the  indictment,  obtained  under  leave  of 
the  Court. 

It  was  also  adjudged  by  Lord  Mansfield^  "  that  when  a  person 
was.  indicted  for  felony,  it  was  Aecessary  that  a  copy  of  tli«  record 
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•hoiild  be  granted  by  the  Court,  before  which  the  acquittal  was 
had,  in  order  to  ground  an  action  for  a  Mat.  Pros.** 

If  it  is  said,  that  the  reports  of  Blackstone  are  of  inferior  au- 
thority to  his  commentaries,  it  will  be  found,  that  the  reported 
adjudication  of  Lord  Mansfield,  and  the  text  of  the  commentaries 
are  perfectly  reconciliahle,  for  the  commentaries  declare,  *^  that 
where  there  is  the  least  prohable  cause,  the  Judge  will  deny  a 
c6py  of  the  record  :"  and  if  it  is  denied,  accoiding  to  the  decision 
of  Lord  Mansfield,  there  is  no  basis  for  the  action  of  mal.  prosecu- 
tion. In  opposition  to  these  authoiities,  the  counsel  for  the 
plaintiff  referred  to  the  case  of  Legatt  vs.  ToUervey,  in  which,  a 
copy  of  the  indictment  was  not  allowed  to  be  read,  because  there 
was  no  order  of  the  Court,  and  therefore  a  non-suit  was  entered. 
But  the  Court  of  King's  Bench,  through  the  medium  of  its  C.  /• 
Ellenhorough,  set  aside  the  non-suit,  not  upon  the  ground  that 
the  rule  at  the  Old  Bailey  was  not  in  force ;  not,  that  the  deci- 
sions of  Holt  and  Mansfield  had  not  truly  announced  that  rule  aa 
general  law  ;  but  that  a  copy  of  the  record  ought  to  be  read,  he- 
cause  it  was  offered  in  evidence,  and  if  the  order  oi  the  Court 
had  not  been  previously  obtained,  why  the  officer  of  the  Court 
furnishing  a  copy,  had  been  guilty  of  a  contempt  in  doing  that, 
which  he  ought  not  to  have  done — and  for  which  of  course  he  sub- 
jected himself  to  punishment;  yet,  that  this  contempt  and  official 
transgression,  ought  not  to  deprive  the  plaintiff  of  its  benefits  as 
testimony.    (14  East,  302.) 

Upon  this  adjudication,  if  I  am  not  mistaken,  the  counsel  for 
the  plain tiflf  rested  his  chief  hopes  for  the  admissibility  of  the 
copy  of  the  record,  as  evidence.  He  might  have  gone  further 
and  ostensibly  supported  this  case  by  other  authorities.  In  JBran- 
gam^s  case,  Willis,  Ch.  J.  is  reported  to  have  said,  that  by  the 
laws  of  the  realm,  every  prisoner,  upon  his  acquittal,  has  an  un- 
doabl^d  right  «nd  title  to  a  eopy  of  the  record,  for  any  use  he 
may  thtok  proper  lo  make  of  i«-*-and  that  after  a  demand,  the 
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proper  officer  might  he  punished  fbr  refiwiiig  to  nittke  out  a  copy. 
This  cam  U«  However,  of  no  authority,  for  tubeeqiient  to  it,  we 
fin4,  as  Justice  Nott  has  said  in  the  reporU  of  the  cenetitutioiMil 
Court  of  oar  ai^ep  State,  **  the  OM  Bailey  rule  was  re-published 
by  order  of  the  Court." 

We  have  then  only  to  contend  with  the  case  of  Jordan  vs. 
Lewis — Lord  Ellenhorough' 8  decision  in  East,  and  the  opinion 
ef  PhUlipps^  (the  compiler  of  the  Law  of  Evidence,)  *•  that  the 
rule  laid  down  in  Jordan  vs.  Lewis,  is  the  correct  rule.*'  In  that 
case,  '*  the  order  made  at  the  Old  Bailey  was  there  read  by  way 
of  objection  to  the  evidence  offered ;  but  the  Ld.  Ch.  J.  Lee  io 
that  case  said,  that  he  could  not  refuse  to  let  the  piaiatiff  read  the 
copy  of  the  indictment,  though  obtained  without  any  order  of  Uie 
Court  for  that  purpose.'* 

From  the  authorities  thus  collated,  it  would  appear,  that  the 
rule  at  the  Old  Bailey  is  only  assailed  by  the  case  of  Jordan  vs. 
Lewis,  and  the  very  modern  decision  of  Lord  Ellenhorovgh. 
The  counsel  for  the  plaintiff  in  another  case,  almost  immediately 
preceding  it,  had  endeavoied,  or  was  about  to  endeavor  to  shake 
a  nisi  prius  decision  of  the  same  Ch.  J.  Ellenhorough,  upon  the 
ground  that  it  was  modem  law,  not  incorporated  into  our  jurispru- 
dence ;  and  therefore  repudiated  from  our  judicial  system.  I 
willingly  assent  to  this  doctrine,  whenever  the  modern  adjudica- 
tion subverts  the  ancient  common  law  or  adopted  statutory  prin- 
ciples«  instead  of  explaining  them.  This  decision  in  East  does 
subvert  the  ancient  principle — acknowledges  too,  its  violation  of 
allegiaace,  and  only  justifies  the  treason  by  a  sort  of  commisera- 
tion for  the  plaintiff,  who  is  permitted  to  give  that  in  evidence, 
which  he  has  obtained  through  a  punishable  breach  of  duty  of  the 
officer  affording  it  This  case  bows  to  the  authority  of  Jordan 
vs.  Lewis^  and  as  Jordan  vs.  Lewis  conflicts  with  the  rule  at  the 
Old  Bailey  and  other  anterior  cases,  it  must  also  be  rejected  as  the 
incorporated  law  of  Georgia. 
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Policy  and  Justice  are  too,  on  the  side  of  the  rule  at  the  Old 
Bailey,  and  are  sensibly  assigned  in  the  reason  for  the  adoption  of 
the  rule  thus  consecrated  by  the  opinions  of  Holt  and  Mansfield, 
"for  the  late  frequency  of  actions  against  prosecutors  (which  can- 
not be  without  copies  of  the  indictment,)  deterreth  people  from 
prosecuting  for  the  King  (and  we  may  here  say  the  Republic,) 
upon  just  occasions. 

II.  If  forfeiture  of  land  or  goods,  as  urged  by  plaintifTs  coun- 
tel,  is  the  criterion  for  the  ascertainment  of  felony,  then  it  is 
admitted,  at  least  by  me,  that  there  is  no  felony  in  this  State. 
Blackstone  says,  that  the  true  criterion  of  felony  is  forfeiture. 
The  punishment  of  perjury,  (continues  this  author)  was  anciently 
death,  afterwards  banishment,  or  rutting  out  the  tongue ;  then 
forfeiture  of  goods,  and  now  it  is  fine  and  imprisonment,  and 
never  more  to  be  capable  of  bearing  testimony.  By  the  Stat.  5 
Eliz,  imprisonment,  perpetual  infamy,  a  fine,  and  both  ears 
nailed  to  the  pillory.  The  Stat,  of  Geo.  IL  superadds  a  power 
for  the  Court  to  order  transportation  for  seven  years  .  and  makes 
\i  felony^  without  benefit  of  Clergy,  to  return  or  escape  wiihiii  the 
time.  By  these  statutory  punishments  of  England,  perjury  (ould 
therefore  only  be  considered  felony,  upon  a  return  from  trans- 
portation :  but  forfeiture  is  not,  and  never  has  been  since  the 
organizatitm  of  our  government,  a  component  pait  of  a  punish- 
ment for  felony.  What  then  is  our  notion  of  felony  ?  It  is,  as 
has  been  adjudicated,  the  commission  of  a  crime,  which  ;  u1  jects 
to  infamous  punishment.  This  definition  pursues  the  genius  of 
the  English  law,  as  adopted  in  this  State,  without  its  gothic  ap- 
pendage of  forfeiture,  equally  applicable  to  a  capital  punishment 
and  petit  larceny.  The  puni&hment  infiicted  for  perjury  by  the 
penal  code  of  Georgia,  is  as  infamous  and  may  be  protracted  to 
the  periods  prescribed  for  acknowledged  felonies,  such  as  bur- 
glary, one  species  of  arson,  robbery,  and  the  higher  grades  of  lar- 
ceny. What  can  be  found  then  in  our  legal  or  political  ethics  to 
exempt  this  atrocious  crime  of  perjury,  striking  with  inveterate 
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hmlreii  ts  it  neeessarily  mutt,  at  the  root  snd  foundatioii  of  all 
our  sacred  rights  of  life,  liberty,  and  property — what,  I  repeat, 
can  exenpt  it  from  the  appel  ation  of  felony  ?    Law,  leaaon,  joa- 
tice,  the  moral  sentiment  of  my  conn  try  men  beliere  it  felony,  and 
I  take  leftTe  through  this  department  of  the  gorernment,  so  to 
proclain^  U— I  mean  peijary,  as  contained  and  defined  by  the  pe- 
nal code  of  Georgia,  and  when  prosecnted  by  indictment  under 
that  aystem.    The  perjury  howerer  of  the  record   before  us, 
thougrh  alleged  to  have  been  committed  posterior  to  the  passing 
and  operation  of  the  penal  code,  has  no  technical  or  other  refer- 
ence  to  it,  except  in  ^e  conclusion,  which  pursues  the  form  pre* 
scribed  by  the  penal  code,  and  as  that  cannot  be  deviated  from, 
it  is  questionable,  whether  any  other  conclusion  explanatory  of 
the  offence,  that  is,  whether  it  is  charged  as  an  offence  at  common 
law,  under  the  system  of  the  penal  code,  or  against  a  particular 
statute,  need  appear  upon  the  face  of  the  indictment     I  presume, 
howerer,  if  the  offence  is  statutory,  that  Mr.  Attorney  General 
would  prefix  to  the  conclusion  as  prescribed,  or  has  been  in  the 
habit  of  prefixing  the  terms  **  contrary  to  the  form  of  the  statute 
(or  the  Act)  in  that  case  made  and  provided/'    Such  terms  would 
technically  and  definitely  designate  the  basis  of  the  indictroentf 
whether  the  prosecution  was  intended  under  the  penal  code,  or 
any  particular  statute.     But  these  additional  terms  become  un- 
necessary  as  explanatory  of  the  offence,  intended  to  be  prosecu* 
ted,  where  the  indictment  adopts  the  words  and  definition  con- 
tained In  the  penal  code.     At  least  such  is  the  exposition  g^n 
to  the  penal  code,  and  #uch  is  the  practice  and  impression  which 
prevail  in  the  section  of  the  8tate,  where  I  have  the  honor  to  pre* 
side.     The  better  opinion  probably  is,  that  in  order  to  bring  the 
offence  within  the  penal  code  or  a  statute,  one  of  these  two 
eourses  must  be  adopted-^to  prefix  to  the  general  conclusion 
**  contrary  to  the  form  of  Ae  Act  of  Assembly  or  statute  in  that 
case  made  and  provided,''  or,  to  recite  the  tenor  or  substance  of 
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the  flection  of  the  penal  code  or  statute  upon  which  the  indict- 
ment  is  founded.  Either  course,  would  render  patent  the  object 
of  the  indictment  and  prosecution.  In  thin  case,  though  tlie  of- 
fence is  laid  in  the  indicment  in  a  technical  phraseology,  which 
might  satisfy  the  requisitions  of  the  penal  code  as  contained  in 
the  definition  and  description  of  perjury,  yet,  there  is  not  that  di- 
rect reference  to  it,  by  either  of  the  courses  before  suggested,  as 
flufficiently  designates  the  intention  of  the  Attorney  General,  to 
prosecute  for  a  penal  code  or  statutory  perjury.  I  am  therefore, 
or  may  be  required  to  consider  the  offence  as  perjury  charged  at 
common  law,  punishable  by  fine  and  imprisonment  and  perpetual 
disability  to  bear  testimony — and  if  perjury  at  common  law,  it  is 
no  felony,  and  consequently  the  order  of  the  t^ourt  is  not  neces- 
sary for  a  copy  of  the  record.  The  question  then  would  be 
whether  the  variant  and  increased  and  infamous  punishment,  in- 
flicted by  the  penal  code  of  Georgia,  ban  not  abrogated  the  com- 
mon law  prosecution  and  common  law  punishment?  Can  they 
be  co-existent  upon  these  doctrines  applicable  in  the  interpreta- 
tion of  a  statute,  which  establishes  a  system  of  crimiual  j«risf  ru- 
dence  as  the  supreme  law  of  the  State,  rariani  from  the  common 
law  in  its  principles  and  its  punishments  ?  If  they  cannot  co-ex- 
ist, then  can  an  indictment  and  on  acquittal  thereon,  at  common 
law,  be  the  foundaticm  in  this  Court,  of  the  action  of  roal.  prosecu- 
tion. Upon  the  whole  then,  it  would  seem  as  estahliahed  law, 
that  in  every  case  of  felony  the  order  of  the  Court  for  the  copy 
of  the  record  is  necessary — that  according  to  my  opinion,  perjury 
is  feleny  under  the  penal  code  of  Georgia — «nd  that  the  common 
law  punishment  being  thereby  abrogated,  an  indictment  for  the 
offence  at  common  law  being  inhibited — no  action  for  m<i/.  pros. 
ran  be  legitimately  sustained  on  an  indictment  at  rommon  law, 
prosecuted  in  this  jurisdiction — and  upon  which  there  has  been  an 
acquittal — Quacunqvs  via  data^  the  plaintiff  must  (ail  in  his  action. 

Felony^  is  defined  by  the  penal  code  of  C^rgia  which  went  into  operation  on  the  ret  June, 
1884, "  wlMQ  oted  in  this  act,  as  an  offence,  for  which  the  oflhoder,  on  conricUon.  thall  be  liable 
by  law  to  be  poniahed  bj  diaih,  or  imprieonmeai  in  the  Penitentiary,  and  not  otherwiie.'M  A4.> 
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Fran8.  H.  Welvan  ts.  Polhill,  Guerard  and  Pol«ll. 

Serrice  of  petition  and  process  on  agent  of  defendant  is  oall  and  roid,  under  the  law  of  Oeorfia. 
Wkere  the  ternee  of  process  is  outl  and  void,  appearance  and  plea  to  merits  will  not  cure  it. 
And  ota^ttetion  may  be  taken  to  such  proeeM  at  any  tiwu. 

BT  CBAJtl^TOlf ,  Mudge. 

IN  this  eaie,  serrice  of  petition  and  process  was  effected  by  leav- 
ing a  copy  of  the  writ  and  process  with  the  agents  of  two  of 
the  defendaats,  Peter  Cruerard  and .  Thomas  PolhilL  The 
service  on  James  Polhill^  a  co-defendant,  is  admitted  to  be 
good. 

In  October  term,  1821,  Wayne  and  Cuyler  snbscribing  them- 
selrea  attorneys  for  P.  Guerard  and  Thos.  Polhill,  filed  the 
general  issae  for  these  defendants,  and  no  plea  has  been  filed  for 
James  PolhilL  The  objection  now  taken  by  attorneys  substitu- 
ted for  Wayne  and  Cuyler^  is,  that  notwithstanding  the  plea  of 
the  general  issue,  it  is  still  competent  for  them  to  more  to  sei 
aside  this  sendee  upon  the  ground  that  it  is  violative  of  the  Judi- 
cial Act,  which  requires  that  service  should  be  effected  by  **  de- 
livering a  copy  of  such  petition  and  process  to  the  defendant  or 
defendants,  or  leaving  such  copy  at  his,  her,  or-their  most  notori- 
ous place  or  places  of  residence  ;**  and  the  Judicial  Act  declares, 
that,  **  all  process  issued  or  returned  in  any  other  manner  than 
that  herein  before  directed,  shall  be,  and  the  same  is  hereby  de- 
clared to  be  null  and  void^ 

Mr.  Gamble^  on  the  other  side  contends,  that  the  objection,  ad- 
mitting it  to  be  a  substantial  one,  comes  too  late ;  for  that  all  ir- 
regularities are  cured  by  appearance,  and  a  fortiori  by  pleading. 
(2  Or.  496.     7  John's  Rep.  209.     3  Hen.  &  Mun.  309.) 

I  do  not  intend  to  disturb  the  doctrine  contained  in  these  cases, 
becaufle  I  do  not  conceive  their  applicability.     Simple  irrega- 
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larity  in  not  complained  of  in  this  case,  but  a  defect  which  **  viti- 
ates  the  proceedings  in  toto :" — and  the  distinction  is,  that  objec- 
tions, **  or  applications  to  set  aside  proceedings  for  irregularity 
should  be  made  the  first  opportunity  that  the  party  has  to  bring 
his  complaint  before  the  Court,  and  before  the  party  committing 
the  error  has  taken  any  further  step  in  the  cause/*  (2  Taunton 
242.  1  Sellon,  Am.  Ed.  102 :) — but  if  the  defect  vitiates  the  pro- 
ceedings, the  defendant  may  at  any  time,  apply  to  set  aside  the 
proceedings — for  it  is  as  no  process — And.  16.  Sellon  101.  "When 
the  affidavit  of  personal  service  was  defective,  proceedings  set 
aside,  though  the  defendant  was  in  execution — Ibid. 

In  this  case  there  is  not  that  irregularity  in  the  mesne  process, 
which  is  cured  by  appearance  according  to  the  authorities  cited. 
It  is  a  defect  which  renders  process  issued  and  returned  *'  null 
and  void."  Obejing  the  mandate,  therefore,  of  our  judicial  sys* 
tern,  supported  as  the  distinction  is  by  the  authorities  referred  to, 
the  objection  is  not  too  late,  and  this  service  not  being  in  con* 
forroity  to  the  Judicial  Act  of  Georgia,  without  which,  it  cannot 
be  operative,  and  is  so  far  vitiated  with  or  without  appearance  or 
consent  of  defendant,  as  to  be  declared  **  null  and  void,"  I  am 
of  the  opinion  that  the  service  ought  to  be,  and  is  accordingly 
hereby  set  aside* 

Service  set  aside.  ' 

R.  L.  GiLMBLE,  for  plaintiff — ^Watnb  6l  Cutler,  for  T«  Pol- 
hill  and  P,  Guerard,  defendants. 
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OasRARD  k,  PoLHiLL,  rs.  Jamm  Polhill. 

Petition  and  Affidavit  for  foreclosure  of  two  Mortgages  onPer^ 
sonal  property,  and^  affidavit  of  illegality. 

Any  Judge  of  the  Saperior,  or  Joetiee  of  the  Inferior  Court  in  Georgia,  fwithout  refermee  to 
the  reeidence  of  defendant,)  maj  ino*  the  Jlat  fiK  the  foreeloMUB  of  a  mortgafe  of  prnvooa 
property. 

When  aach/af  ia  framed  hy  a  Jadfe  of  the  Saperior  Court  the  Clark  of  the  Superior  Court 
of  a  diflbrent  County  and  Circuit  from  that  in  which  the  Jfo/  waa  granted,  may  iaaue  the  ex- 
actttkNL 

Aad  it  aaffM,  that  the  axectttkm  may  be  directed  to  all  and  eingnlar  the  SheriAof  tha  State. 

la  general,  a  atatute  which  introduces  a  new  rule  of  law,  and  directs  a  particular  method  of 
proceeding  under  it,  will,  although  it  has  ao  negative  words,  debar  any  other  mode. 

Where  one  aection  of  a  statute  without  negative  words,  introduced  a  new  mode  of  foreclosing  a 
mong%ge  of  personal  property,  and  pointed  out  a  method  by  whkh  the  mortgagor  might  dls- 
pota  the  auma  due  on  the  execution  founded  on  such  foreclosure,  and  a  subsequent  sacdoo  o^ 
the  same  statute,  also  without  ne^tire  words,  allowed  a  defendan  to  make  an  alBdavii  of  il- 
legality in  aUcift9  whero  execution  had  issued  illegally ;  held^  that  the  remedy  in  the  latter 
section  waa  not  camulalive  to  the  former,  aod  that  k  laferred  lo  executioaa,  other  tbaa  thoaa 
mentioned  in  the  first  section. 

It  seems,  that  under  the  mode  preecribed  by  the  18th  section  of  the  Judiciary  Act  of  1799,  the 
mortgagor  may  enter  into  any  defence  which  may  entitle  him  to  relief  from  the  executi«|. 

There  is  nothiog  oncoDatitotiona]  in  eaid  section. 

ON  the  petition  of  the  plaintiffs  in  this  case  addressed  to  a  Judge 
of  the  Superior  Courts  of  this  State,  praying  a  foreclosure  of 
two  mortgages  on  personal  estate,  supported  by  the  usu%l  afii-» 
davits  of  the  amounts  due,  the  Judge  on  the  23d  of  November 
1821,  ordered  an  "execution  to  issue  in  terms  of  the  law," 
This  order  was  granted  by  the  Judge  of  the  Eastern  district. 
Execution  was  accordingly  issued  from  the  office  of  the  Clerk 
of  the  Superior  Court  of  Burke  County,  where  the  mortgagor 
resided,  containing  a  mandate  to  have  the  several  sums  made 
on  this  execution,  before  a  Superior  Court  to  be  holden  in 
Burke.    The  Sheriff  made  his  lery  on  the  23d  of  May,  1633» 
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and  the  property  designated  in  the  return  was  restored  to,  or 
permitted  to  remain  in  the  possession  of  the  defendant  upon 
his  having  given  sufficient  bond  and  security  to  the  Sheriff  (or 
which  he,  the  Sheriff,  seemed  to  have  required,)  to  remain  in  ' 
force,  if  the  defendant  should  fail  to  establish  the  alleged  ille- 
gality of  the  execution.  This  bond  is  dated  the  6th  day  of 
August,  18^  and  contemporaneously  the  following  affidavit 
sworn  to  and  tendered  by  the  mortgagor. 

**  Georgia,  Burke  Coumtt. 

••Appeared  before  me,  James  Polhill,  who  being  sworn,  depo- 
seth  and  saith — that  the  execution  issued  against  him,  on  the  fore- 
closure of  two  several  mortgages,  in  favor  of  Guerard  4"  Polhill 
vs.  said  James  Polhill  is  illegal  for  the  following  causes,  to  wit : 
That  he  had  no  notice  of  said  foreclosure — that  they  were  fore- 
closed out  of  the  County  where  he  resides,  and  was  residing  at 
the  time  of  making  said  mortgages — that  the  execution  was  is- 
sued in  a  different  County  from  that  in  which  the  foreclosure  took 
place — that  there  was  but  one  execution  on  two  mortgages,  and 
that  the  consideration  for  which  said  mortgages  were  given  has 
entirely  failed." 

A  motion  is  now  made  by  Reed^  that  this  affidavit  be  set  aside, 
for  these  principal  reasons,  because  the  affidavit  of  illegality  does 
not  apply  to  this  species  of  execution — because  it  was  competent 
for  any  Judge  of  the  Superior  Court,  to  grant  the  order  for  the 
issuing  of  the  execution  which  was  to  operate  where  the  mortga- 
gor resided — because  no  notice  of  the  petition  for  foreclosure  of 
personal  proj^rty  is  required  by  law: — because  the  alleged  fail- 
ure of  consideration  is  matter  extrinsic  which  can  never  be  the 
basis  of  an  affidavit  of  illegality — ^because  the  Act  of  the  General 
Assembly  prescribed  the  remedy  which  the  mortgagee  ought  to 
have  pursued — and  lastly,  because  if  that  prescribed  and  certain 
remedy  wa3  not  accepted,  the  only  cumulative  redress  that  could 


Digitized  by 


Google 


OCTOBER  TERM,  1898.  2» 

(OvNvd,  cc  aL  va.  PoUdU  ] 

be  atfbrded  was  to  be  found  in  the  Chancery  jarisdirtion  of  thin 
Court  WMer^'  Wilde^  on  the  other  side,  contended,  that  any 
law  whieh  dirested  a  citizen  of  a  right  associated  with  his  person 
or  his  property,  without  due  and  timely  notice  of  the  proceedings 
by  which  that  right  was  assailed  and  divested,  was  unconstitu- 
tional, because  it  deprived  the  citizen  of  the  great  privilege  al- 
lowed him  by  our  (\indamental  law,  of  being  heard  and  tried  in 
the  County  of  his  residence — and  withal,  repugnant  to  the  fitness 
of  things,  which  proclaimed  in  every  case  before  condemnation, 
**Audi  alteram  partem.** 

It  was  also  urged  by  these  gentlemen,  that  the  affidavit  of  ille- 
gality was  a  cumulative  remedy,  reaching,  and  providing  for 
every  case  where  the  illegality  of  the  execution  could  be  esta- 
blished by  law  or  facts  dehors^  or  intrinsic  in  any  and  every  case. 
This,  they  observed,  was  the  speedy  and  efficient  remedy,  which 
the  Legislature  had  substituted  for  the  difficulties,  which  might  be 
attendant  on  an  application  for  relief,  to  a  Chancery  jurisdiction. 
Having  no  access  to  authorities  in  my  present  situation,  and  the 
hour  having  arrived  at  which  my  judicial  functions  most  cease  in 
this  district — the  first  consideration  must  carry  with  it  my  apology, 
for  the  omission  of  cases  in  support  of  the  principles  I  may  ad- 
vance, and  the  second,  the  delivery  of  this  opinion  within  so  shoit 
an  interval  for  advisement  and  preparation.  I  regret  that  a  longer 
time  has  not  been  allowed  me  for  reflection,  but  as  a  decision  js 
expected  from  me,  I  feel  it  a  duty  under  any  combination  of  cir- 
cuorwtances  not  to  disappoint  that  expectation. 

Having  given  a  synopsis  of  the  arguments  of  counsel,  the  ques- 
tion which  upon  the  whole  presents  itself,  is  simply  this :  Can  a 
mortgagor  of  personal  property  avail  himself  of  this  remedy  of 
affidavit  of  illegality  t  Under  the  directions  of  our  judicial  Act  a 
mortgage  of  personal  property  is  foreclosed  in  the  manner  pur- 
sued by  the  mortgagees.  The^at  for  the  execution  may  be  grants 
ed  by  any  one  of  the  Judges  of  the  Superior,  or  Justices  of  the 
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Inferior  Court,  but  there  is  no  designation  of  the  Clerk  whose 
duty  it  shall  be  to  issue  the  execution.  The  Act  merely  declares, 
that,  '*  thereupon  the  Clerk  of  the  Superior  or  Inferior  Courts 
shall  issue  execution.** 

Looking  then  to  the  literal  phraseology  of  the  Art,  the  fiat  is 
not  confined  to  the  Judge  or  Justice  of  the  district  in  which  the 
defendant  resides,  or  to  the  Clerk  who  may  issue  it;  but  in  this 
case  the  Clerk  of  the  Superior  Court  where  the  defendant  resided 
issued  the  execution,  which  I  presume,  was  done  in  analogy  to 
the  requisition  that  a  defendant  should  be  sued,  or  that  process 
should  issue  against  him  in  the  place  of  his  domiciliation,  and  in 
a  supp4)sed  confoimity  to  the  same  analogy,  the  writ  was  delirer- 
ed  to  *Hhe  Sheriff**  of  the  County,  where  was  also  thedomicilof 
the  defendant.  The  law  does  not  require  the  writ  should  be  so 
directed.  **The  Sheriff'*  is  a  generic  term,  which  leaves  it  op- 
tional,  I  think,  with  the  Clerk  to  direct  the  writ,  to  any,  or  all  the 
Sheriffs  of  the  State.  Under  these  riews  of  the  law,  I  cannot 
sustain  any  objections  to  the  fiat  of  the  Judge,  or  the  subsequent 
acts  of  the  Clerk  and  Sheriff.  It  is  in  the  provisory  clause  of  the 
judicial  Act  where  all  the  difficulty  lies,  and  it  is  in  these  words : 
«*  That  if  any  dispute  shall  happen  as  to  the  sum  dwe  on  any  morU 
gage,  it  shall  be  lawful  for  the  said  Judges  or  Justices  of  the  In- 
ferior Courts,  on  affidavit^  to  order  such  sale  to  be  postponed,  the 
taQTigngor  giving  good  and  sufficient  security  in  the  sum  sworo 
to  be  due,  for  returning  such  property  when  called  for  by  the 
Sheriff,  which  bond  shall  be  assigned  by  the  Sheriff  to  the  mort* 
gagee,  who  may  sue  and  recover  therein ;  but  th«s  jury  shall  be 
sworn  to  give  at  least  25  per  centum,  in  C4ise  it  shoidd  appear, 
that  such  application  was  made  for  delay  only.'*  (Marb.  4*  Craw, 
206) 

The  bond  therefore  taken  in  this  case  by  the  Sheriff  is  to  all  in- 
tents  void,  because  there  is  no  affidavit  in  terms  of  the  Act,  or 
order  for  postponement  and  for  good  and  sufficient  security.    It 
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cannot  therefore  be  pretended,  chat  those  requiaiies  of  the  Act 
have  been  compKed  with,  or  that  any  benefits  ean  be  derived  from 
its  proTisory  en  ictment.     But  this  being  the  renaedy  prescribed 
for  the  adjustment  of  **any  dispute  whii  h  may  happen,  as  to  the 
sum  flue  on  any  mortgafire,'*  the  question  recurs,  can  another  and 
a  ditfcrent  remedy  be  pursiie«l?     In  the  great  case  of  MiddleUm 
and  wife  vs.  Crvfts,  in  Saunders'  AtkyiCs  Appendix,  674,  676. — 
Lord  Hardwicke  who  made  and  delivered  the  arguments  sanc- 
tioned by  the  opinions  of  the  Court  of  King's  Bench,  lays  down 
the  rule  "  touching  the  repeal  of  laws — leges  posteriores,  priores^ 
contrarian  ahrogant:  but  subsequent  Acts  of  Parliament  in  the 
affirmative  giving  new  penalties,  and  instituting  new  methoils  of 
proceeding,  do  not  repeal  former  methods  and  penalties  of  pro- 
ceeding, ordained  by  preceding  Acts  of  Parliament,  without  nega- 
tive words** — upon  this  doctrine,  the  former  mode  of  proceeding 
through  a  Chancery  jurisdiction  was  not  abrogated  by  this  poste- 
rior statute,  because  it  contains  no  negative  expressions,  is  there- 
fore affirmative,  and  in  the  language  of  counsel,  cumulative.     But, 
says  a  compiler  of  English  jurispnidence,  supported  by  ancient 
authorities,  '*  it  is  in  the  general  true,  that  if  an  affirmative  statute, 
which  is  iniroductive  of  a  new  law,  direct  a  thing  to  be  done  in  a 
certain  manner,  that  thing  shall  not,  although  there  are  no  nega- 
tive words,  be  done  in  any  other  manner.'*     {Bac.  il6r.377,  (G.) 
London  Ed.  1798.)    This  rule  roust  in  the  present  case,  have  its 
full  effect  unless  •*  lex  posteriar^^'  announces  its  abrogation.     The 
law  however  upon  which  the  counsel  for  the  mortgagor  relies  for 
his  cumulative  remedy,  is  a  section  of  the  Act  containing  both 
remedies,  a'nd  of  course  passed  contemporaneously — neither  the 
maxim  nor  the  nde  therefore  strictly  applies,  but  the  point  is  to  be 
determined  on  the  suggestion,  that  the  sections  of  the  judiciary 
Act  are  to  be  construed,  as  distinct  regulations,  susceptible  of 
the  same  i  iterpretations  that  would  be  applieil  to  them,  as  if  they 
had  been  enacted  in  separate  statutes.     Applying  this  test,  what 

Part  i.— F.  2. 


Digitized  by 


Google 


Ml        BURKE  SUPERIOR  COURT. 

lOMmd,  et  aL  Tf.  PolUn.) 

does  the  posterior  law,  in  the  shmpe  of  a  seetion  declare  f  It  de- 
clareSf  **  that  in  all  cases  where  execution  shall  issue  illegally, 
and  the  person  against  whom  such  execution  may  he«  shall  make 
oath  thereof,  and  shall  state  the  causes  of  such  illegality,  such 
Sheriff  shall  return  the  same  to  the  next  term  of  the  Court,  out  of 
which  the  same  issued,  which  Court  shall  determine  thereon,  at 
sudi  term.*^  I^ow,  the  language  of  this  section  of  the  law  is  as 
comprehensive  as  it  could  be,  because  it  applies  to  **a}l  cases.'" 
But  could  the  Legislature  have  intended  that  one  section  of  an 
Act  containing  no  negatire  words,  but  conceired  in  general  and 
affirmatiTe  terms,  should  afford  an  accumulatiTe  remedy  to  a  new 
mode  of  proceeding,  or,  the  direction  of  a  thing  to  be  done  in  a 
particular  or  certain  manner!  I  think  not  I  belicTe  the  Legis- 
lature intended  by  these  apparently  conflicting  provisions,  that 
0ie  objections  to  an  execution  issued  on  a  foreclosure  of  a  mort* 
gage  of  personal  property,  should  be  based  on  the  isolated  fact, 
that  the  sum  sworn  to  was  not  due,  whaterer  might  be  the  truth 
upon  that  Terified  allegation  :  and  undei  my  present  impressions, 
I  do  not  perceiye  any  difficulty,  in  going  into  the  consideration  of 
the  mortgage,  or  any  other  fact  or  principle  of  law,  which  would 
entitle  the  mortgagor  to  relief,  under  this  seetion  of  the  judicial 
system.  But  the  38d  section  must  refer  to  executions  other  than 
those  which  are  designated  in  the  same  Act,  and  the  affidavit  as 
to  those  executions  must  of  course  refer  to  other  and  different 
eases  than  those,  which  would  invalidate  an  execution  issued 
under  the  special  directions  of  another  section.  The  difference 
is,  that,the  affidavit  and  order  for  postponement  on  the  foreclosure 
of  a  mortgage  of  personal  estate  is  founded  upon  extrinsic — and 
the  affidavit  of  the  3Sd  seetion  upon  intrinsic  matter.  The  true 
principle  however  is,  that  qo  negative  words  of  the  32d  section 
inhibits  the  introduction  of  the  new  law  in  section  18,  and  that 
dierefore  it  roust  be  done  in  the  manner  prescribed  by  that  section. 

As  to  the  constitutionality  of  this  section  of  our  judicial  system* 
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1 1i«Te  oiil3r  to  obferre,  (hml  the  iMvifig  of  the  exeoitton  and  its 
operetSon  beings  so  closely  brought  home  by  the  levy  to  the  atten- 
tion of  the  mortgagor,  combined  with  the  remedy  afforded  him  by 
affidavit  as  to  the  8um  due,  and  the  ulterior  investigation  through 
a  trial  by  jury,  affords  all  the  notice  which  the  constiiutional  ab* 
airaet  principles  suggested  could  raquire* 

Affidavit  of  illegality  set  aside* 

Bbsd,  for  plaintiffii — WkhWMR  Sl  Wilob,  for  defendant. 
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.IAMBS  M.  WAYNE, 

Elecled  Judge  of  Eastern  Circuit,  November  1822w 

The  State  ts.  John  Abbot. 
Habeas  Corpus. 

The  Judsef  of  the  Superior  Court  in  Georgia  have  a  (liscreiionary  |>owcr,  (governed  by  the  cir 
cumstaiices  of  the  cave  ;  tu  bail  in  all  cases  whatsoever. 

It  is  not  a  sufficient  ground  for  bail  that  the  vcriKct  of  the  Coroner's  Jury  does  not  charge  the 
prisoner  with  felonious  homicide,  if  the  afn  laviis  and  depttsitions  taken  by  Coroner  and  the 
eommitiapg  BUgbtrmte,  taken  in  eonoexion  with  the  verdict,  shew  that  a  felony  has  been 
commiued.  or  is  charged. 

▲od  where  on  such  charge,  it  appears  that  the  prisoner  has  conferee  J  that  the  death  was  caused 
by  Um.be  will  not  be  bailed  uiilea<i  there  be  the  existence  o '  sonoe  special  cau^e  to  induce  it. 

Th  High  the  pri^tiot  r  on  hU  trial  in  entitle  I  to  hive  the  whoie  of  his  confes'io  \  given  in  evi- 
denctf*  if  aiiy  part  is  olfere^l,  yet  on  ai>plicati  »n«t  for  bniU  the  cxcu'p  itory  circumstances  sta- 
ted by  him  io  such  confeviun.  will  not  l:e  sufficient  to  sustain  the  app  icAtion,  unless  support- 
ed by  o^ber  te«im  ^ny,  or  stro  g  intrinsic  presumpiions  of  iheir  truth 

A  per-ou  charged  wih  felony  cannot  m:ilce  the  omissiion  o(  a  public  officer  to  prosecute  at  the 
succeeding  term,  a  grouad  for  bail,  unlets  such  omissioa  has  operated  or  may  operate  op* 
prwsively. 

By  IVAYlf  E,  Jodge. 

THIS  18  an  applicaiion  to  bail  a  prisoner  who  stands  committed 
for  homicide,  upon  the  verdict  of  a  Coroner^s  inquest,  and  the 
grounds  upoM  which  the  exercise  of  the  discretion  of  the  Court 
IS  invoked,  are:  1st.  That  the  verdict  of  the  Jury  does  not 
charge  a  felonious  homicide  ;  that  the  affidavit  upon  which  the 
verdict  was  returned,  and  the  deposition  made  before  the  com. 
mitting  Magistrate  by  the  same  person  who  made  the  affidavit 
before  the  Coroner's  Jury,  disclose  a  case  of  involuntary  man- 
slaughter in  the  performance  of  a  lawful  act,  as  it  is  defined  in 
the  penal  code  of  Georgia  ;  and  2dly.  that  the  prosecution  has 
been  delayed  for  such  an  unreasonable  length  of  time,  as  to 
create  strong  presumptions  of  the  prisoner's  innocence. 

The  case  of  the  King  vs.  Rudd  (1  Cowp,  331)  was  brought  to 
the  notice  of  the  Court,  and  the  doctrines  in  relation  to  felonies 
for  which  bail  will  be  allowed  by  the  Court  of  King's  Bench,  or 
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hy  a  Judge  thereof  in  yacation,  as  they  are  expresnetl  in  Chitty^s 
criminal  laWj  and  in  Hawkins^  pleas  of  ihe  Crown^  were  algo 
quoted.     The  cas»  of  Rudd  could  only  have  been  cited  by  ihe 
prisoner's  counsel,  to  show,  that  the  Court  of  King's  Bench,  or  a 
Judge  thereof  in  vaca  ion,  has  a  discretionary  power  to  hail  in  M 
cases  whatsoever.     The  same  power  is  claimed  in  the  cases  of 
the  King  vs.  Judd^  (2  Term  Reports,  255,)  and  in  the  King  vs. 
Marks  an  J  others^  (3  East.  163,  4,  5,)  aUo  in  many  other  cases, 
as  well  as  in  the  text  of  Blackstone,  vol.  4th,  299,  and  is  a  settled 
point ;  nor  will  it  be  denied  that  a  Judge  of  the  Superi  r  Court  in 
Georgia,  may  exercise  uU  the  powers  in  relation  lo  bail  which 
appertain  to  the  Court  of  Kings'  Bench  in  England  or  to  a  Judge 
thereof  in  vacation.     The  other  authorities  alluded  to  In  the  dis- 
cussion  were  Lord  Mohan* s  case,  (1  5a/Ar,  1Q4,)   the  King  vs. 
Daltonj  (2  Strange,  911,)  and  the  King  vs.  Magrath,  {%  Strrn^ 
1242.)     Lord  Mohun^s  case  showed  that  Lord  Holt  at  Chambers 
did  exercise  the  discretionary  power  of  admitting  a  prisoner  to 
bail  who  had  been  found  guilty  of  murder  by  a  Coroner's  inquest, 
after  his  Lordship  had  looked  into  the  depositions  upon  which  the 
Coroner  had  pioceeded,  bin  the  only  inference  which  can  be  cor- 
rectly deduced  from  the  exerciae  of  the  power  in  that  case,  is, 
that  a  verdict  of  murder  returned  by  a  Coroner's  Inquest,  will 
not,  of  itself  J  preclude  the  person  cha  ged  ftom  being  bailed,  and 
it  reminds  us  of  the  language  of  Blackstone,  4th  vol.  299,  '*that 
there  are  cases  though  they  r.irely  happen,  in  which  it  would  be 
hanl  and  unjust  to  confine  a  man  in  prison,  though  accused  even 
of  the  greatest  offence.     The  cases  of  the  King  vs.  Dalton  and 
the  King  vs.  Magraih,  show  that  upon  the  reiurn  of  Core ner's 
inquest  of  manslaughter,  the  prisoner  may  be  bailed,  but  from 
neither  of  these  authorities  can  any  rule  be  collected  which  would 
be  applicable  to  all  cases  of  manslaughter,  other  than  this,  that  a 
Judge  who  awards  the  writ  oi  habeas  corpus  will  locik  into  the 
depositions  upon  which  the  verdict  of  the  jury  has  been  returned, 
and  into  such  examinations  as  may  be  taken  from  the  committing 
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magistrate  for  the  purpose  of  ascertaing  whether  they  fumish 
such  grounds  as  will  enable  him  to  exercise  his  discretionary 
power  to  bail,  for  though  in  Dalton^s  case,  Lord  Raymond 
said,  if  the  depositions  shew  that  the  offence  was  murder,  he 
would  not  bail,  but  if  it  only  amounted  to  manslaughterf  he 
would  haiU  vet  his  decision  must  be  viewed  and  weighed  in 
reference  to  the  age  of  the  party  in  that  case  charged  with  the 
homicide,  the  probability  arising  from  his  youth,  that  bai:  would 
secure  his  forthcoming  to  stand  his  trial  for  manslaughter,  and  to 
the  circumstances  attending  the  homicide  as  they  were  detailed  in 
the  depositions.  The  prisoner  in  that  case  was  a  boy  at  Eton, 
who  had  uafortunately  killed  his  schoolfellow.  Nor  will  the  force 
of  these  remarks  in  relation  to  the  case  of  Dalton^  be  at  all  im- 
impaired  by  its  having  been  cited  by  Chief  Justice  Spencer 
ki  Goodwin's  case  188,  as  one  of  those  instances  in  which  a  per- 
son  charged  with  manslaughter  has  been  bailed,  **  when  there  has 
been  no  presumption  of  innocence,"  for  in  the  ensuing  paragraph 
the  Chief  Justice  inumerates  some  of  the  grounds  which  must 
enter  into  the  consideration  of  the  question  of  bail  in  felonies,  and 
declares,  **  on  admitting  to  bail,  regard  must  be  had  to  the  proba* 
ble  guilt  of  the  party."  The  cases  have  been  more  Mly  remark- 
ed upon  than  they  would  otherwise  hare  been,  to  prevent  any 
misunderstanding  of  my  views  of  the  law  in  relation  to  bail  in 
cases  of  manslaughter.  I  acknowledge  them  as  authorities  so 
far  as  that  persons  charged  with  manslaughter  by  the  verdict  of 
a  Coroner's  Inquest,  may  be  bailed  by  the  Court  of  King's  Bench, 
or  by  a  Judge  thereof  in  vacation.  But  I  cannot  admit  that  this 
discretionary  power  of  the  King's  Bench  or  its  Judges  **  to  bail 
in  all  cases  whatsoever"  exists,  independently  of  all  rule,  or  thai 
it  is  ever  discreetly  exercised  in  cases  of  felonious  homicide  upon 
an  inquiry  into  the  depositions  alone,  unless  the  depositions  ere* 
ate  some  doubt,  either  as  to  the  case  not  being  comprehended 
within  the  law,  which  upon  the  trial  of  the  prisoner  will  have  to 
govern  the  rerdict  of  the  juryt  or  some  doubt,  as  to  the  facts  upoa 
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which  the  accnsation  rests.  It  is  proper  here  to  obserre  also, 
that  this  discretionary  power  in  the  Judges  of  the  Kiiig*8  Bench 
to  hail  in  cases  of  manslaughters  upon  an  examination  into  the 
depositions  taken  by  the  Coroner,  has  been  cautiously  used,  for 
besides  the  cases  commented  upon  in  this  decision,  the  whole 
range  of  English  and  American  Reporters  will  furnish  no  other. 
It  remains  now  for  me  to  inquire  whether  the  case  of  the  prisoner 
can  be  brought  within  either  of  the  restrictions  which  control  the 
exerHse  of  the  discretionary  power  to  bail,  and  in  determining 
this  point,  it  is  not  necessary  for  me  to  declare  the  prisoner  to 
be  guilty  of  any  offence,  for  the  examination  of  the  depositions  ia 
exclamrely  an  examination  of  ex  parte  testimony,  and  if  the  con- 
clofiion  shall  be  unfavorable  to  the  application  for  bail  the  decis- 
ion of  the  Court  will  amount  to  no  more  than  this,  that  the  ex 
parte  testimony  furnishes  no  facts  or  grounds  to  warrant  the  ever* 
else  of  the  descrntion  possessed  by  the  Court  to  admit  to  bail. 

The  inquest  states  that  the  said  Ezckiel  alias  Isaac  came  to  his 
death  by  a  shot,  (a»  expressed  in  the  evidence  of  Dr.  Feurth^)  in 
the  left  side  of  the  ,  from  a  gun  by  his  roaster  John  Ab' 

hoU  jr«»  ""  Effingham  County."  This  verdict,  it  is  true,  does  not 
charge  the  prisoner  with  a  felonious  homicide,  and  if  it  stood 
alone  as  the  ground  of  his  commitment,  he  would  be  entitled  to 
bail.  But  the  verdict  of  the  jury  must  be  considered  in  connex- 
ion with  the  affidavit  and  deposition  which  have  been  put  before  roe, 
and  the  informal  indefiniteness  of  the  former  will  be  no  ground  to 
adonit  the  prisoner  to  bail,  if  from  the  latter  it  can  be  sufficiently  col- 
lected that  a  felony  has  been  committed,  or  is  charged  against  him. 
This  is  the  doctrine  in  relation  to  commitments  for  felony  in  which 
the  felony  is  not  charged,  and  the  cases  are  analogous.  (2d  Term^ 
Rep.  233,  3d  East.  157.)  As  to  the  depositions  in  this  case,  they 
contain  the  voluntary  confession  of  the  prisoner  to  the  physician 
who  was  called  to  attend  the  deceased,  narrating  at  length  the  causes 
which  impelled  him  to  the  deed.  If  upon  such  testimony  the  Grand 
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Jury  flliall  relurn  a  true  bill,  ihe  prisoner  upon  hi«  trial  will  be 
entitled  to  the  full  benefit  of  the  whole  confession  as  evidence. 
But  it  would  he  goinj?  too  far,  upon  an  application  (nr  bail  in  a  case 
of  imputed  felonious  homicide,  to  permit  the  exculpatory  circum- 
stances related  by  the  person  confessing  the  honnicide,  unsupport- 
ed by  any  other  testimony,  or  by  strong  presumptions  of  their 
truth,  arising  from  the  confession  itself,  to  be  a  sufficient  ground 
to  bail.     The  utmost  benefit  which  a  prisoner  can  claim  from  hi« 
confession,  is,  that  upon  trial  he  may  have  the  whole  of  it  in  evi- 
dence, the  favorable  as  well  as  the  unfavorable  part  of  it,  and  in 
this  way,  it  is  that  one  may  be  said  in  some  degree  to  become  a 
witness  for  himself.     This  is  a  humane  doctrine ;  it  has  for  its 
basis  the  soundest  principles  of  leason   and  morality.     But  it 
would  be  a  perversion  of  it,  to  permit  it  to  become  the  means,  by 
which  a  person  might  elude  a  trial  even  for  a  minor  oflTence,  or  lo 
a!low  it  to  be  of  itself  a  sufficient  reason,  to  exempt  a  party  from 
the  imprisonment  to  which  peisons  accused  of  felonious  homicide, 
are  ordinarily  subjected.     The  doctrine  in  relation  to  the  allow- 
ance of  bail  in  case  of  felony  up6n  an  examination  of  depositions 
is  well  expressed  in  Chitty  99,  when  he  says,  after  speaking  of  the 
plenary  powers  of  the  Court  of  King^s  Bench,  "It  is  not  usual  for 
that  Court  to  bail  in  case  of  felony,  unless,  when  in  consequence 
of  the  defects  of  the  commitment,  and  of  the  examination  and  de- 
positions, it  appears  doubtful  whether  any  offipnce  has  beeen  com- 
mitted.    And  Haiohins  B.  2d,  Ch.  15,  sec.  40  and  80,  not  confining 
himself  to  an  examination  of  the  depositions,  lays  down  the  law 
to  be,  that  if  it  stand  indifferent,  whether  a  person  charged  with  a 
felony  is  guilty  or  not,  he  ought  to  be  bailed,  and  that  even  in 
capital  cases  where  there  is  any  circumstance  to  induce  the  C  ourt 
to  suppose  he  may  be  innocent,  they  will  bail,  and  the  Judges 
will  in  general  exercise  the  power  of  bailing  in  favor  of  a  prisoner 
in  any  case  not  capital,  tliough  they  will  not  exercise  it  when 
the  prisoner  is  notoriously  guilty  by   his  own  confession,  or 
otherwise  without  the  existence  of  some  special  cause  to  induce 
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\C^    Such  are  the  principlefl  which  controlled  the  decision  in  this 
case. 

As  to  the  second  point  made  by  the  prisoner's  counsel,  that  the 
prosecution  has  been  delayed  iiuch  «n  immeasurable  length  of 
time,  as  to  create  strong  pre^uinption  of  his  innocence,  il  is  re- 
marked, that  the  entire  innocence  of  the  Hccused  cannot  be  meant 
by  the  counsel,  as  he  states  the  case  in  his  first  ground,  to 
be  one  of  involuntary  manslaughter  in  the  perfcirmance  of  a 
lawful  act.  The  facts  however  in  thia  case  are,  that  the  inquest 
was  held  on  the  2<i  of  May  last ;  in  a  few  days  after  the  verdict 
of  the  jury  was  handed  to  the  Sol.  Gen.  The  prisoner  was  not 
then  in  custody,  nor  was  he  taken  until  the  instant,  which 

WHS  a  (lay  or  two  after  a  Capias  had  been  issued  by  this  Court  for 
hi>i  apprehension  upon  the  appUcatt<m  of  the  Sol,  Gen.  The  So- 
licitor has  ingeniously  stated  his  reasons  for  having  omitted  to 
prosecute  the  prisoner  at  the  last  Court  held  in  Chatham  County. 
The  time  since  the  verdict  of  the  Coroner's  inquest  was  given,  is 
too  short  to  give  to  the  delay  that  aspect  from  which  favorable 
ptesumptions  of  innocence  can  be  raised,  and  it  has  been  produc- 
tive of  no  pers4inal  inconvenience  to  the  prisoner  as  he  has  been 
at  large.  A  person  charged  with  a  felony  may  make  the  omission 
of  a  public  officer  t  >  prosecute,  a  good  claim  for  bail,  if  the  omis- 
si  in  is  made  the  means  of  oppression,  i^r  oppression  shall  be  the 
consequence  of  it:  as  when  a  party  is  in  custody,  and  the  prose- 
cuting officer  or  committing  Magistr  le  permits  a  term  of  a  Court 
in  which  the  prisoners  could  have  been  tried,  to  pass  without 
iiiatiuiting  proceedings  against  him.  Such  were  the  considera- 
tions which  governed  he  case  of  Fitzpatriek^  reported  in  1st 
Salkeld,  102.  There  has  been  no  oppression  in  this  case,  nor  has 
the  prisoner  been  in  custody  to  bring  him  within  the  operation  of 
the  last  principle  stated.  The  application  in  this  case  for  bail  it 
r(fa?ed,  and  the  prisoner  must  be  remanded. 

Pakt  I — G.  2. 
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Tke  State  t9.  Mayor  and  Aldermen,  City  of  Savannah. 

Mandamus. 

The  Jhi\  in  tb«  Ciiy  of  S«T«n»ab,  miistf  under  the  Legislative  Act  of  1822,  taken  in  connexion 
with  prior  acts  an:1  circomsianCv^s.  be  considered  as  ihe  County  Jail.  «nd  as  such,  liable  to 
rile  eo«rol  of  the  Legislaiiire,  and  the  posfeesion  of  iheSherlflT. 

IT  a  party  m  m  return  to  an  altemaiiTe  mandamuK,  phew  rnupe  egainst  the  admission  or  renor* 
ationSf  a  person  to  an  oflire  on  the  ground  of  ■  on -election,  he  must  make  a  (f irecf  and  issua* 
able  denial  of  the  fact. 

Private  Corporation*  r.nnnt  te  deprived  of  their  fninrhi5e8,  but  hj  a  judicial  judgment  upon 
a  quo  varrantoy  but  public  Gorporaifon^  creaied  for  the  purposes  of  City  government,  may 
be  controlled  and  have  iheir  Con  litutions  amended  and  altered  by  the  Legislative  power. 

ITa  statute  destroys  the  character  in  which  persons  have  acted  in  a  civil  or  public  trust,  with- 
out pointing  out  a  new  mode  in  which  the  trust  is  to  be  performed,  the  latter  is  also  at  an  end. 

If  a  Corporation  be  dissolved  or  surrendered,  the  offices  under  it  share  iu  fate. 

The  Legiiilature  have  power  lo  destroy  all  offices,  (except  those  held  by  Coosiitutional  officers,) 
which  are  made  for  Civil  goveriiment,  and  thus  to  pot  an  end  to  the  fuoctiofw  of  the  incom* 
bents,  before  their  term  of  office  shall  have  expired. 

By  l¥AYIf Et  Jodfe. 

ThiA  fs  art  application  bj  Abraham  D*Lyon  praying  that  a 
writ  of  Mandamus  might  be  directed  to  the  Mayor  and  Aldernrten 
of  the  city  of  Savannah,  commanding  thrm  to  surrender  to  him 
the  Jail  of  the  county  of  Chatham  and  its  appurtenanceb,  and  the 
eufllody  of  the  prisoners  confined  in  the  same,  which  the  peti- 
tioner claims  in  rirtne  of  his  being  the  Sheriff  of  the  county  of 
Chatham — an  alternative  Mandamus  was  awarcfed,  to  which  the 
Mayor  mx^  Aldermen  hare  made  a  return,  protesting  that  Abra- 
ham  D*Lyon  is  not  the  SherifTorthe  county  of  Chatham,  duly  com- 
missioned,  or  sworn,  or  qualified  to  act  acording  to  law — denying 
his  legal  rigki  to  the  control  of  the  buihIingccmmonTy  called  and 
known  as  the  Jail  of  Chatham  county,  or  the  custody  of  the  pris- 
oners therein  confined,  in  manner  and  form  as  he  has  alleged — 
declaring  that  the  property  in  the  Jail  and  the  lots  upon  which  it 
»  builtt  are  vested  in  the  Mayor  ^d  Aldermen ;  stating  ibat  in 
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Tirtue  of  the  Acts  of  the  General  Adsembly^  the  Mayor  and  Al- 
dermen Are  entitled  to  the  care,  manageiueiit,  directifMi  and  io- 
•peciiun  of  the  Jail  of  Chatham  County :  that  the  Mayor  and 
AlJerinen,  as  former  commissioners  of  the  Jaul,  had  not  the  pos- 
aenaiou  (if  the  Jail,  aoi  the  custody  of  the  prtduoers  in  it,  and  thai 
one  Hugh  McCalU  is,  and  was  at  the  time  when  the  mandamus  waa 
aerved^  the  Jhilur  of  Jie  cuuuty  of  Chatham,  duly  appointed,  and 
as  such  entitled  to  the  pdssessiou  of  tlie  Jail  and  ihe  cuaiody  of 
the  prisoners.     It  ii  only  necessary  for  me  to  remark  upon  the 
protest  ia  the  return,  that  A.  U^Lyon  is  not  the  Sheriff  of  the 
county  of  Chatham,  duly  commissioned  or  sworn,  or  qualified  to 
«ct  according  to  law — that  the  denial  of  his  official  chaiacter  is 
not  ple.^ded  with  such  certaint}'  as  is  required  in  a  return  to  a 
nrrii  of  maaJamas,  shewing  cause  against  the  admission  or  rea- 
atoratioii  of  a  person  to  an  office  or  appointment,  on  the  ground 
of  non-election.     All  the  authorities  declare,  that  there  should  he 
a  direct  denial  of  the  election  of  the  person,  and  the  requirement 
is  a  reasiiuiible  one,  for  without  it  no  issue  can  be  made  for  a 
jury^  to  try  the  fact  upon  which  the  admission  or  restoration  de- 
pen  Js.     Nor  is  the  insufficiency  of  the  pleading  in  this  helped  by 
the  manner  in  which  the  petitioner  has  sta  ed  his  official  chaiac- 
ier,  for  the  allegitijn  upon  his  part  that  he  is  the  Sheriff,  is  a 
declaration  of  the  character  in  which  he  sues,  made  with  saffi- 
cijut  certainty  u»  have  enabled  the  Mayor  and  Aldermen  to  ten- 
iler  an  issue  by  a  dirert  denial  of  the  fact.     But  it  is  alao  declared 
ill  the  return  that  the  Jail  and  the  lots  upon  which  It  sUnds,  are 
the  property  o(  the  Mayor  and  Alder.nen,  and  therefore  subject 
only  to  their  control.     And  ia  proof  of  this  claim,  the  acknowl- 
edgment in  the  preamble  of  the  Act  of  1801,  that  the  JaiJ  had  beeq 
huilt  by  city  funds,  was  strongly  commented  upon.     That  the 
aurcessive  boards  of  Aldermen,  acting  as  commissioners  of  the 
cou.ity  Jail  have  expended  large  sums  annually  since  1793,  in  the 
buildinji;  and  keeping  in  repairs  ihe  county  Jail,  to  which  there 
ahould  have  been  a  general  coatribution  by  the  people  of  the 
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county,  and  for  which  the  chiy  of  rrc'xoning  mny  not  he  far  dis- 
tant, cannot  he  denied,  an!  though  it  is  not  the  fart  that  the 
Mayor  and  AI<!errnen  have  a  f  rof  eny  in  the  site  of  the  Jail,  yet 
it  must  be  admitted  that  it  formed  a  part  of  the  town  common 
which  hy  the  Art  of  1760,  is  declared  to  he  coirmon  property  of 
the  hit  holders  <»f  Savannah.  But  neither  the  advances  of  money 
to  put  up  the  buildings,  nor  the  fact  that  it  is  erected  upon  lots 
belonging  to  and  within  thecharleicd  limits  of  the  city  of  Savan- 
nah, can  give  to  the  Mayor  and  Aldermen  such  an  exclusive  own- 
ership of  the  premises,  as  will  authorize  them  to  •  irecl  it  to  any 
other  object  than  a  county  Jail,  oi  to  exclude  the  Sheriff  of  the 
county  from  using  it  as  such,  if  the  Legislature  has  repealed  the 
laws,  which  made  the  Mayor  and  Aldeimen  the  commrssioners  of 
the  Jail.  This  may  be  made  manifest  from  the  circumstances 
under  which  this  Jail  was  built,  and  the  uiiinteiiupted  adn  issi«:n 
of  every  Board  of  Aldermen  for  more  than  twenty  years.  The 
Mayor  and  Aldermen  were  first  made  commissi. mers  of  the  county 
Jail  in  1791,  and  as  the  records  of  Council  will  show,  their  atten- 
tion was  drawn  in  a  year  or  two  after,  to  the  insecure  and  insuf- 
ficient county  prison  which  then  stood  upon  Lot  letter  "G."  and 
which  had  been  set  apart  by  the  Act  of  1760  as  a  permanent  sciie 
for  u  public  prison.  In  May,  1796,  the  City  Council  resolved  t<i 
build  a  work-house,  and  also  a  prison,  and  marked  out  the  sites 
for  both  of  them,  but  the  want  of  funds  and  the  distresses  caused 
by  the  calamitous  fires  of  November  and  December,  1796,  pre- 
vented them  from  making  any  progress  in  their  design.  In  De- 
cember, 1798,  the  attention  of  Council  was  again  directed  to  this 
fubject,  and  under  the  pressure  of  exigencies  which  would  no 
longer'  permit  this  work  to  be  delayed  with  safety  to  the  people 
of  this  city,  the  Council  resolved  that  the  work-house  and  Jail 
should  be  comprized  in  one  building,  and  earnestly  recommended 
the  immediate  purchase  of  materials  for  it.  At  the  same  time 
the  committee  declared  the  state  of  the  City  Treasury,  and  the 
county  funds,  to  be  inadequate  to  the  purpose,  and  uiged  an  im- 
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mediate  sale  of  Lots  to  cmrry  on  the  work.  The  views  of  the 
CourtriU  »t  that  time,  in  regard  to  the  interest  or  property  it  waa 
to  have  in  the  building,  may  be  collected  from  the  ensuing  ex- 
tract of  this  report.  The  committee  say,  ^*  that  although  the 
erecting  of  a  Jail  is  the  duty  of  the  county  at  large,  as  it  will  be 
for  their  benelit  and  use,  and  ought  to  be  their  property,  yet  it 
appear?  it  will  be  in  vain  to  wail  he  slow  and  ineffectual  pro- 
gress of  county  funds,  for  the  accomplishment  of  an  object  in 
which  the  city  is  so  materially  interested,  aud  that  the  safety  and 
reputation  of  the  city,  render  it  the  duty  of  the  corporation  with- 
out delay  to  apply  such  funds  as  can  be  raised  for  this  valuable 
purpofie,  hoping  for  reimbursement  hereafter,  by  such  sums  of 
money  belonging  to  the  county  as  may  come  into  their  hands.'* 
And  there  can  be  no  doubt  that  the  source  to  which  the  Council 
looked  for  reimbursement,  was  so  much  of  the  proceeds  of  the 
annual  tax,  which  the  justice!*  by  the  Act  of  17W,  were  eropow 
ered  to  levy  and  to  apply  to  the  bull  !iDg  and  repair  of  Court 
Houses  and  Jails,  in  the  different  counties  in  the  State.  Here 
then  we  see  the  corporation  beginning  a  work,  without  authority 
to  levy  a  tax  to  defray  the  expense  of  it,  and  apparently  without 
expecti.ig  immediate  as&isunoe  from  the  funds  of  the  county  to 
complete  their  design,  and  if  the  inveatigatitm  ceased  here,  it 
would  be  diflicull  to  deny  to  the  Mayoi  and  Aldermen  an  exclu- 
sive property  in  this  building.  But  it  will  be  found  by  an  exami- 
nation of  their  tmn  proceedings  on  the  17th  December,  1796,  and 
before  the  building  had  been  begun,  that  the  Mayor  and  Alder- 
men resfdved  to  further  the  work  by  the  aid  of  county  funds  or 
propel  ty,  and  determined  to  use  the  authority,  which  they  be* 
lieved  they  had  as  commissioners  of  the  County  Jail,  by  selling 
the  old  County  Jail  and  the  Lot  u)M>n  which  it  stood,  and  to  apply 
the  proceeds  in  part  to  the  execution  of  the  said  Jail.  This  was 
d.»ne,  a;id  the  procewls  were  so  applied.  This  is  not  the  only  in- 
stance of  the  Corp4)ration  acting  as  commissioners  of  the  Court 
H^use  and  Jail,  aj)plying  the  county  funds  to  their  new  design^ 
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for  on  the  25th  February,  1799,  they  applied  to  the  Governor  of 
the  Htute  of  Georgi»rir  the  sum  wf  one  hundred  pjunds,  »vhich 
had  been  appropriated  by  the  Legislature  in  1795,  to  each  coun- 
ty for  a  Court  H.tur^e  and  Jail,  received  the  amount^  and  placed 
it  in  the  City  Treasury.  Since  the  year  I8DI  the  Mayor  and 
Aldermen  have  also  received  on  the  Rame  account  seven  thou- 
sand dollars,  and  though  a  large  bala.ice  is  due  to  the  city  by  the 
county,  r(»r  disbursen^nts  in  erecting  and  keeping  the  Jail  in  re- 
pair, it  certainly  cannjt  be  the  subject  of  complaint,  nor  any 
wrong  he  done  ti»  the  Mayor  and  Aldermen  if  their  claim  of  ex- 
clusive right  and  property  in  thi^  building  in  rejected,  and  if  they 
are  ma  le  to  look  for  the  repayment  of  their  advances  from  that 
8;)urce  upon  which  their  predecessors  relied,  when  it  was  deter- 
mined to  erect  a  Jail.  But  this  claim  to  exclusive  property  in  the 
premises  can  have  no  found  tion,  when  we  view  the  admissions 
of  the  Mnyor  and  Alilermen  upon  this  subject,  as  manifeste^l  by 
their  acts  and  a  Ivances.  In  December  1798  they  determined  to 
build  a  C(»unty  Jail,  and  used  their  powers  in  many  instances  at 
commissioners  of  the  county  JaiL  To  ellect  this  object,  ciiunty 
funds  are  applied  by  them  in  common  with  their  own  to  such 
purpose.  On  the  19th  October,  IdJl.  after  the  present  Jail  had 
been  completed,  by  a  resolution  of  their  own  body,  they  applied 
to  the  Legislature  to  have  vested  in  them  the  sole  and  entire  go- 
vernment of  the  Jail  of  Chatham  County.  Such  an  Act  was 
passed,  and  on  the  Ist  February,  1802,  they  ftccept  the  trust  and 
advertise  for  the  electiim  of  Jailor,  who,  by  the  same  ordinance, 
(\n  which  they  speak  of  themselves  as  commissioners  of  the  Jail 
of  Chatham  County,)  \%  sworn  in  as  the  Jailor  of  Chatham  Coun- 
ty. The  title  an  I  preamble  <if  the  Act  of  1831,  with  their  consent 
designate  this  building  as  the  Jail  of  the  County  of  Chatham ; 
and  lastly,  from  the  year  1801  to  1819,  they  apply  for  and  receive 
money  at  different  times  from  the  Justices  of  the  Inferior  Conrt, 
for  advances  wade  by  them  on  account  of  the  Jail  of  Chatham 
County.     I  cannot  bat  believe  that  enough  has  been  shown  to 
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dinprore  the  elaim  of  all  excluMrc  property  in  thew?  premises* 
I  shall  now  proceed  to  examine  the  validity  of  so  much  of  the 
retom  as  alleges,  ihat  the  Mayor  «nd  Aldermen  hy  the  Acts  of 
the  General  Assembly  are  entitled  to  the  management,  care,  in- 
spection, and  direction  of  the  Jail  of  the  Connty  of  Chatham^  in 
connexion    with  the  declaration,  that  Hvgh  McCall  is  and  was 
at  the  time  the  Mattdamvfi  was  served,  the  Jailor  of  the  County 
of  Chatham^  duly  appointed,  and  as  such,  entitled  to  the  posses- 
sion of  the  Jail,  and  the  custody  of  the  prisoners  confined  in  it. 
It  was  argued  that  the  right  of  inspection  and  direction,  with  the 
power  to  appoint  n  Jailor,  were  vestetl  franchises  in  the  Cor|H>r- 
ation  of  which  the  Legislature  could  not  deprive  it  but  with  their 
own  consent.     These  parts  of  the  return  are  considered  connect- 
edly, for  as  it  will  not  be  pretended  that  Hugh  McCall  has  any 
official  existence  as  Jailor,  independently  of  that  which  he  derived 
from  his  election  under  the  Act  of  1801,  the  decision  of  both 
rights  will  be  determined  by  the  same  principle.     The  Mayor 
and   Aldermen  by  the  15th  December,  1791,  were  made  com- 
missioners of  the  Court  House  and  Jail  of  Chatham  County,  and 
their  right  as  such  was  recognised  in  two  Acts  of  the  General 
Assembly  which  were  subsequently  passeiK  and  they  remained 
only  commissioners  until  the  Act  of  the  30th  November,  1801, 
when  they  were  declared  to  be  *'  solely  and  eydusirely  the  com- 
tnissiimers  of  the  Court  House  and  Jail  of  Chatham^  with  full 
power  and  authority  to  appoint  a  Jailor."     If  we  reflect  upon 
what  were  the  powers  and  duties  of  the  Justices  of  the  Inferior 
Court  as  commissioners  of  Jails,  we  shall  be  at  no  loss  to  deter- 
mine the  extent  of  the  powers  and  rights,  devolving  upon  the 
Mayor  and  Aldermen  as  such,  for  no  other  can  they  be  suppoa^ 
eil  to  possess  onless  they  are  expressly  given,  or  may  fairly  be 
deduced  by  reference  from  die  statutes  which  make  them  com* 
misftioners.     The  pOMrers  of  the  Justices  in  tfds  case  were  alto* 
gather  of  a  public  nature,  and  the  Mayor  and  Aldermen  only  took 
the  place  of  the  Justices  with  the  additional  right  t&  ai^im  • 
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Mlor,  by  whom  and  themselFes  the  tame  public  functions  were 
to  be  performed,  which  had  been  previously  executed  by  the  Jus- 
tices, and  the  Sheriff  <»f  the  County.     It  is  in  this  light  that  each 
auceessi^e  council  have  viewed  themselves,  and  the  present  Board 
of  Aldermen  recognized  it,  and  admitted  the  existence  of  this 
public  relation   lo   the    county  in   themselves,   as   commission- 
ers of  the  Jail,  when  by  -their  resolution  of  the  30th  «»f  Cclobei 
last,  the  Mayor  was  authorised  to  apply  to  the  delegation  of 
Chatham  County  in  the  Legislatnre,  in  behalf  of  the  Corporation, 
requesting  their  exertions  to  have  repealed  the  Law  of  the  State, 
vesting  the  control  of  the  Court  House  of  Chatham  County  in  the 
Mayor  and  Aldermen  of  the  City  of  Savannah.     If  the  duties  or 
power  given  to  the  Mayor  and  Aldermen,  as  commissioners  of 
the  Court  House  and  Jail,  were  of  a  public  kind,  there  can  be 
no  doubt  then,  that  the  repeal  of  the  law  which  made  them  com- 
missioners,  is  within  those  boundaries  of  legislative  authority 
over  Corporations,  which  have  been  fully  discussed  in  this  coun- 
try, and  may  be  considered  as  permanently  settled.     The  lK>und- 
aries  are,  that  private  corporations  cannot  be  deprived  of  their 
francliiaes  but  by  a  judiml  judgment  upon  a  quo  warraiUo^  and 
that  all  such  as  are  ma Je  merely  for  the  purpose  of  Citv  govern- 
ment, or  town  police,  are  so  far  'he  creatures  of  the  Legislature, 
that  they  may  be  controlled  by  it,  and  have  their  Constitutions 
altered  and  amended  by  the  Government  in  such  numner  as  the 
public  interest  vMiy  jequire.     Terrett^  et.  aL  vh.   Taylor^  et.  al. 
(0th  Cranch,  43.)    Dartmouth  College  vs.  Woodward,  (4  Wh^a- 
ton^  518.)     The  Corporation  of  Savannah  i»  of  the  latter  kind, 
and  it  has  no  power  which  is  not  held  at  the  will  of  the  Legisla- 
tnre.    It  cannot  be  necessary  to  enter  into  Any  argument  to  show 
that  the  Act  of  1801,  making  the  Mayor  and  Aldermen  commis- 
sioners of  the  Court  House  and  Jail  is  repealed  by  the  Statute  of 
1832«  under  which  the  petitioner  claims  the  possession  of  the 
Jail,  and  «s  to  the  right  which  is  still  claimed  to  elect  a  Jailor,  it 
need  only  be  obaerved  to  show  how  untenable  such  %  position  is. 
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Ihat  it  the  statute  destroys  the  character  in  which  persons  have 
acted  in  a  civil  or  public  trust,  without  pointing  out  a  new  mode 
how  the  trust  is  to  be  performed,  the  trust  and  the  character  are 
both  at  an  end.     In  this  instance  howerer,  we  are  not  left  to  con- 
jecture.    The  intention  of  the  Legislature  by  the  introduction  of 
the  Sheriff  in  conjunction  with  the  Justices  into  the  Act,  manifesta 
an  obvious  intention  to  put  the  Jail  upon  the  old  footing,  and  the 
utmost  certainty  upon  this  point  is  attained,  when  the  Act  declares, 
that  the  Jail  shall  be  vested  in  the  Justices  and  the  Sheriff,  under 
the  general  Laws  regulating  County  Jails  in  this  State.     Nor  can 
the  declaration  that  Major  McCall  is  the  Jailor  of  the  County  of 
Chatham  deprive  the  Sheriff  of  the  remedy  for  which  he  seeks. 
The  appointment  of  Jailor  was  made  by  the  Council  under  the 
Act  of  1801,  and  though  a  short  time  of  the  term  for  which  Major 
McCall  was  elected,  is  yet  to  expire,  so  soon  as  the  Law  was  ab?" 
rogated,  which  gave  existence  to  his  place,  the  place  fell  with 
it.     The  principle  is  indisputable  that  if  a  corporation  be  dissolved 
or  surrendered,  the  offices  under  it  share  its  fate.     (Comyii*«Dig. 
5  vol.  166.)     Whenever  the  Legislature  deem  it  expedient,  (ex- 
cepting in  cases  of  constitutional  officers  strictly  speaking,)  to 
abrogate  those  appointments  which  are  made  for  civil  govern- 
ment, without  making  any  provision  for  the  continuance  in  office 
of  those  who  fill  them,  until  the  term  for  which  they  were  elected 
shall  have  expired,  the  statute  for  such  purpose  is  to  be  obeyed ; 
such  a  measure  cannot  be  viewed  as  a  violation  of  any  compact 
between  the  officer  and  the  State,  for  the  condition  upon  which 
all  offices  are  accepted,  in  relation  to  the  time  of  enjoyment  is, 
the  continuance  of  the  office  itself.     This  is  the  practice  ef  Gene- 
ral and  State  Governments,  and  no  other  principle  can  be  applied 
to  this  subject  which  would  not  narrow  the  powers  of  legislation 
into  an  inability  to  pass  laws  which  the  public  good  may  require, 
without  delay.     The  only  remaining  part  of  the  return  to  be  con- 
sidered, is  that  which  states,  that  the  Mayor  and  Aldermen,  as 

Parti.— H.  2. 
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former  commissionera  of  the  Jail,  had  not  the  possession  of  it, 
nor  the  custody  of  the  prisoners  confined  in  it.  If  it  had  been 
intended  by  the  Mayor  and  Aldermen  to  disavow  all  control  over 
the  Jail,  and  to  deny  that  it  was  not  withheld  from  the  Sheriff  by 
a  person  whom  they  viewed  as  their  officer,  and  who  acted  by 
their  orders — a  plain  statement  of  the  fact  would  have  relieved 
me  from  the  labour  of  this  decision.  I  would  have  suppressed 
this  Mandamus  and  would  have  diiected  a  peremptory  Mandamus 
to  the  Jailor  to  surrender  the  Jail  and  the  prisoners  to  the  Sheriff, 
considering  it  to  be  a  clear  case  for  the  exercise  of  such  a  power 
in  the  first  instance.  But  though  the  Mayor,  and  Aldermen  had 
not  the  possession  of  the  Jail  and  the  custody  of  the  prisoners, 
facts  may  be  collected  from  the  documents  annexed  to  the  peti- 
tion of  the  Sheriff,  which  shew  by  what  means  the  statute  of  1822 
has  not  been  put  in  force.  On  the  1st  of  January  last,  an  appli- 
cation was  made  by  the  Sheriff  to  the  Mayor  for  an  order  to  re- 
ceive the  keys  of  the  Jail.  The  Mayor  replies,  that  his  letter 
will  be  communicated  to  Council  the  ensuing  day.  The  subject 
is  referred  by  Council  to  a  committee,  to  repoit  on  the  following 
Saturday.  In  the  mean  time,  the  sheiiff  is  ordered  by  the  Justi- 
ces of  the  Inferior  Court  **  to  proceed  to  the  Jail  and  demand 
possession  of  it."  The  order  of  the  Justices  was  served  upon 
Major  McCallj  and  he  replies  to  it  by  letter,  saying,  he  was  re- 
luctantly compelled  to  decline  the  surrender  of  the  keys  of  the 
Jail,  in  consequence  of  an  order  which  he  had  received  from  the 
Mayor,  commanding  him  to  retain  them,  until  Council  shall  di- 
lect  to  whom  they  shall  be  delivered.  On  the  14ih  of  January, 
another  application  was  made  to  the  Mayor,  by  the  Sheriff,  for 
possession  of  the  Jail  and  the  custody  of  the  prisoners,  and  he 
again  declines  complying  until  it  has  been  referred  to  Council.  I 
cannot  close  my  eyes  to  the  source  from  which  the  obstruction  to 
the  operation  of  the  Act  of  1822  has  arisen,  and  against  it  must 
the  remedy  be  directed.  In  fine,  the  views  which  I  entertain 
upon  this  subject  and  which  are  the  result  of  laborious  research. 
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are,  that  the  Act  of  1822,  resting  the  Juil  in  the  Jasticea  and  the 
Sheriff,  is  an  entire  repeal  of  the  powers  which  the  Mayor  and 
Aldermen  had,  as  former  eonimissioners,  W[i4er  the  Acts  of  1791 
and  1801 :  that  the  Jail  is  the  Ck>unt7  Jail,  and  subject  to  such  re- 
gulations, as  tne  Legislature  may,  from  time  to  tiroe» enact;  and 
that  the  only  officers  who  can  by  law  exercise  any  control  over 
it,  are  the  Justices  of  the  Infiprior  Court  and  the  Sheriff  of  the 
County  of  Chatham. 

It  is  therefore  ordered^  that  a  peremptory  Mandamus  be  di- 
rected to  the  Mayor  and  Aldermen  of  the  city  of  Savannah,  com- 
manding them  to  admit  Ahrahsm  D*Lyon^  the  Sheriff  of  the 
county  of  Chathamj  to  the  poasessioa  of  the  Jail  of  Ckaikam 
County,  and  to  the  custody  of  the  prisoners  confined  in  the  same. 

T.  U.  P.  Cn^aLTON,  6l  M.  Sheftall,  Sr.,  for  plaintiff— J«C 
NicoLL,  d&  W.  W.  Gordon,  for  defendant 
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\mvA  WIIXIAV  DATIE8, 

Elected  Judge,  November,  1828. 

Hartridgi  and  othira,  compl*t0.  ts.  Rockwell  and  oth- 
ers, DEF*TS. 

In  Equity — Motion  for  Injunction. 

If  tiM  eapiUtl  of  a  Bank  cannot  be  umAiUj  employed  in  loans,  there  can  be  no  objection  to  in- 
reetins  a  portion  thereof  in  the  purchase  of  its  own  itock.  And  the  Direcion  of  the  Bank 
hare  a  right  to  diapoee  of  the  atock  so  purchased  bj  them. 

And  OQ  the  f^mth  of  such  stock,  the  Stockholders  of  the  Bank  have  no  right  to  a  preference  in 
the  purchase. 

Hm  Managers  or  DiMCtors  of  the  aflairs  of  a  Corporation  cannot  be  considered  as  Trustees,  or 
prohibited  as  such,  from  the  purchase  of  the  trust  property  or  piock,  belonging  to  the  Cknpo* 
ration. 

In  general,  an  injunction  will  not  be  gtaatad  ex  parte  and  before  answer. 

But  in  casss  of  great  urgency,  or  whers  irreparable  injury  may  ensue,  as  in  waeU^  Ac- :  whsra 
tke  application  follows  quickly  aAer  the  injury  complained  of,  the  Oourt  will  graat  the  in- 
junction without  notice,  or  appearance,  or  subpoena  served. 

And  it  will  not  be  granted  es  parte  end  before  answer,  where  it  would  deprive  defendant  of  a 
rights  for  which  no  redress  could  be  given,  and  where  its  refusal  though  productive  of  possi- 
ble ii^ury  to  conqplainant,  could  not  divest  him  of  any  right. 

Bj  BATIES,  JTiidffe. 

ASSUMING  for  the  purposes  of  this  case  that  the  Court  has  ju- 
risdiction, the  first  question  which  presents  itself,  is  whether 
the  Directors  had  a  right  to  dispose  of  the  stocli,  previously 
purchased  by  them,  or  whether  upon  such  purchase  the  stock 
lost  ito  character  as  stock,  and  was  merged  in  the  funds  of  the 
institution.  Originally  the  capital  stock  waa  divided  into  shares 
of  ddy  dollars  each,  and  as  these  shares  were  taken,  the  amount 
paid  in  constituted  the  capiul  stock  upon  which  the  future  ope* 
rations  of  the  Bank  were  to  be  carried  on. 

^  It  cannot,  I  think,  be  denied,  that  from  circumsunces  of  neces- 
sity, or  motives  of  policy,  the  Directors  had  a  right  to  inrest  a 
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portion  of  the  capita]  stock  in  various  ways.  Having  a  right  to 
manage  the  affairs  of  the  institution  for  the  benefit  of  the  Stock- 
holders, the  Directors  must  necessarily  have  a  diacretion  on  this 
subject,  within  certain  limits.  In  general  the  capital  stock  of  a 
Bank  is  employed  in  making  loans  upon  personal  or  other  seen* 
rity,  and  the  interest  or  discount  upon  such  loans  forms  the  pro* 
fits  of  the  Bank,  to  which  each  Stockholder  is  entitled  in  propor- 
tion to  the  number  of  shares  held  by  him.  The  debts  contracted 
with  the  Bank  must  sometimes  from  necessity  be  paid  in  property, 
or  in  stock  of  the  Bank  itself,  or  of  some  other  Bank.  In  either 
case  it  continues  a  part  of  the  capital  stock  to  which  the  Stock- 
holders have  no  immediate  claim  so  long  as  the  institution  exists; 
but  is  the  fund  to  which  the  creditors  of  the  Bank  must  look  for 
payment  of  their  claims.  If  from  the  course  of  business,  or  the 
state  of  things,  the  capital  of  the  Bank  cannot  be  useAilly  em- 
ployed in  loans,  there  can,  I  think,  be  no  objection  against  the 
purchase  of  its  own  stock.*  In  such  purchases  a  part  of  the  capi- 
tal stock  is  withdrawn,  but  it  is  represented  by  the  stock  pur- 
chased ;  when  dividends  are  declared,  the  profits  of  so  much  of 
the  stock  as  may  have  been  purchased,  belong  to  the  remaining 
Stockholders,  and  is  nothing  more  than  the  profit  to  which  they 
would  have  been  entitled,  if  instead  of  appropriating  so  much  of 
the  capital  to  the  purchase  of  stock,  it  had  been  used  for  making 
loans.  But  when  a  different  state  of  things  occurs,  it  may  be 
deemed  more  profitable  to  invest  again  the  amount  appropriated 
for  the  purchase  of  stock,  into  cash,  to  be  used  for  making  loans ; 
then  the  owners  of  the  stock  sold,  become  entitled  to  the  divi- 
dends, and  the  other  Stockholders  receive  in  place  thereof,  the 
profits  made  on  the  loan  of  the  money  received  on  the  sale  of  the 
stock.  In  any  other  view  of  the  subject,  the  Directors  would 
have  the  right  of  reducing  the  capital  at  their  pleasure  and  limit- 


*  BQt  see  peaal  eode  of  1833, 6ih  DW.  Bee  43d,  which  decUuree  rach  pofchaM  to  be  a  i 
i^eaoor  end  rabfieete  the  Preeideiit  and  Dlrectora,  oa  eonriciioo,  to  imprisopmem  in  the  Peni 
tmitiU7,  for  MClefli  than  one,  nor  nore  than  ten  j—n.-^Ed.) 
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ing  by  thai  inea«»  the  sphere  of  operations  without  consulting  the 
Stockholders,  which,  I  think,  they  have  no  ii(;ht  to  do.  The  Di- 
rectors must  have  a  discretion  in  directing  the  operation  of  the 
Bank  within  the  limits  and  for  the  objects  prescribed  by  the  char- 
ter, but  they  can  neither  extend  nor  curtail  those  limits  without  the 
consent  of  the  Stockholders.  In  purchasing  and  again  selling  a 
part  of  the  stock,  they  neither  extend  nor  controul  those  limits,  be- 
because  the  capital  remains  the  same,  neither  diminished,  nor  in- 
creased, since  the  stock  represents  so  much  of  the  capital  as  was 
invested  in  its  purchase,  and  when  sold,  the  money  then  stands  in 
the  place  of  the  stock.  No  Stockholder  has  a  right  to  touch  any 
part  of  the  capital  so  long  as  the  institution  exists ; — when  it  it 
dissolved  by  its  own  limitation  or  from  any  other  cause,  then  the 
Stockholders  divide  the  capital.  But  it  is  said,  if  the  sale  was 
authorised,  then  each  Stockholder  had  a  right  to  a  preference  in 
the  purchase  to  the  extent  of  the  stock  previously  held  by  him. 
I  can  discover  no  reason  on  which  this  principle  can  rest — If  it 
were  so,  then  the  Stockholders  would  have  the  same  claim  to  a 
preference  in  relation  to  any  other  property  which  the  Bank  pos- 
sessed and  was  desirous  of  selling ;  and  so  of  stock  forfeited  un- 
der the  provisions  of  the  amended  charter  of  1827,  and  which  is 
directed  to  be  sold.  The  case  of  Gray  vs.  the  Portland  Bank^  3 
Mass.  364,  was  a  very  different  case.  There  new  stock  was  to 
be  created  by  the  provisions  of  the  charter,  and  the  Court  seems 
to  have  been  influenced  by  two  considerations :  1st.  that  accor- 
ding to  the  terms  of  the  resolution  passed,  the  new  stock  wa^  to 
be  offered  to  the  original  associates  and  their  assignees,  and  that 
the  committee  had  no  right  by  their  exposition  of  it  to  exclude 
Mr.  Gray ;  2d1y.  that  the  owners  of  the  new  stock  would  of  ne- 
eessity  become  interested  in  the  property  acquired  by  the  Stock- 
holders, and  that  it  was  unjust  that  on  paying  no  more  than  the 
original.subscription,  they  would  be  entitled  to  an  interest  in  pro- 
perty derived  from  the  profits  of  the  original  investment.  On  the 
first  ground  I  think  there  can  be  no  doubt — on  the  other  ground 
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it  seems  to  me  it  would  not  apply  to  any  part  of  the  old  stock, 
if  it  could  when  new  stock  is  to  be  created.  The  old  stock 
represented  a  part  of  the  capital,  on  which  the  corporation  com- 
menced operations ;  when  it  was  purchased,  its  price  would  be 
enhanced  in  proportion  to  the  property  owned  by  the  Bank,  and 
when  sold,  the  same  circumstance  must  be  allowed  to  operate,  to 
enhance  its  value  ;  otherwise,  the  effect  would  be  to  diminish  the 
capital,  which  could  not  be  done.  The  new  purchaser,  therefore, 
would  not  come  in  on  the  footing  of  the  original  stockholder,  but 
would  be  required  to  pay  more  or  less  according  to  the  condition 
of  the  affairs  of  the  Bank.  There  is  nothing  in  the  decision  of  the 
Court  in  the  case  of  ex  'parte  Holmes,  5  Cowen.  426,  which  con- 
flicts with  the  view  which  I  have  taken  of  the  case.  The  only 
question  there,  was,  whether  persons  holding  stock  as  Trustees  for 
the  Bank  were  entitled  to  vote  for  the  shares  thus  held,  and  on 
this  question  I  think  there  can  be  no  doubt.  The  Court  does  say 
that  the  company  might  take  their  stock  in  pledge  of  payment 
and  keep  it  outstanding  in  Trustees,  to  prevent  its  merger.  This 
they  might  do,  as  the  best  means  of  effecting  their  object,  but  it 
was  not  decided  that  the  stock  would  have  been  merged  but  fop 
the  intervention  of  Trustees  ;  indeed  I  think  it  may  have  been  sup- 
posed that  the  stock  was  thus  taken  in  the  Trustees*  names  for  the 
purpose  of  gi^nnjr  the  Directors  that  influence  which  they  attempt- 
ed to  exercise.  The  case  of  the  Marlb.  Man.  Camp.  vs.  Smithy  2 
Conn.  579,  thereby  establishes  the  principle  that  the  Directors  of 
a  company  have  no  right,  without  the  assent  of  the  Stockholders, 
to  apply  for  a  change  or  increase  of  the  powers  given  by  the  chap- 
ter. But  it  is  alleged  that  there  was  a  want  of  good  faith  on  the 
part  of  the  Directors  in  making  the  sale ;  that  they  did  not  give 
such  notice  as  they  ought  to  have  done ;  that  some  of  the  stock 
was  sold  before  the  passage  of  the  resolution  authorizing  the  sale ; 
that  it  was  sold  at  an  underprice ;  that  some  of  the  Directors  were 
themselves  the  purchasers.  Now  suppose  that  all  these  charges 
may  ultimately  be  supported,  they  all  bear  upon  the  fact  that  the 
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sale  was  at  an  undervalue,  and  the  Directors  will  be  liable  to  the 
Stockholders  for  the  injury  done  them.  It  is  also  charged  thai 
all  this  was  done  to  promote  the  views  of  the  Directors  and  lo  de- 
feat the  just  rights  of  complainants,  and  to  deprive  them  of  their 
influence  in  the  managements  in  the  affaiis  of  the  institution.  I 
do  not  think  that  these  considerations  can  influence  the  Court  in 
the  present  case.  If  the  Directors  had  a  right  to  sell  the  stock, 
as  I  believe  they  had,  but  it  was  sold  under  circumstances  calcu- 
lated to  reduce  the  proceeds  of  the  sale,  they  are  liable  to  answer 
to  those  whom  they  have  injured,  whatever  may  have  been  the 
motive.  On  the  other  hand,  if  the  sale  was  properly  conducted, 
the  motive  of  the  sale  cannot,  I  think,  affect  the  parties  in  a  Court 
of  justice.  Inquiries  of  this  kind  would  lead  us  into  a  labyrinth 
from  which  we  should  never  be  extricated.  In  all  these  monied 
institutions,  persons  are  influenced  by  motives  of  interest  and  poli- 
cy, which  may  be  very  natural.  It  often  happens  that  there  is  a 
contest  for  influence  and  power  arising  from  motives  which  may 
be  very  good ;  most  individuals  have  greater  confidence  in  their 
own  judgment  and  prudence  than  they  have  in  others.  It  is  only 
in  cases  of  great  urgency  or  where  irreparable  mischief  may  en- 
sue, that  an  injunction  will  be  granted  tx  'parte  and  before  an- 
swer. (1  Mad.  126.  1  Newland^  218.  Ogden  vs.  Kip^  6  John. 
Chan,  Rep.  161  •)  In  ordinary  cases  it  is  only  granted  upon  the 
defendant's  answer,  or  upon  an  order  for  time  to  answer,  or  on  an 
attachment  for  want  of  answer.  (2  Mad,  220.)  What  then  is 
the  urgency  to  induce  me  to  interfere  in  this  summary  way?  If 
the  complainants  have  sustained  a  loss  by  the  sale  of  the  stock  at 
the  price,  and  in  the  manner  charged,  they  have  their  remedy 
against  the  Directors,  and  that  remedy  will  not  be  promoted  by 
an  injunction.  Then  the  only  other  injury  which  the  complain- 
ants complain  of,  is  the  possible  result  of  the  approaching  elec- 
tion. This  rests  upon  the  apprehension  of  possible  events,  which, 
if  they  do  occur,  are  rather  matters  of  feeling  tlian  of  interest,  as 
they  regard  the  affairs  of  the  Bank.    It  cannot  be  rendered  cer- 


Digitized  by 


Google 


DECEHBER  TERM,  1826. 

rBfftd^  ttAk  T«.  Rockwell,  et.  aL  J 

tain  at  thfs  time  who  will  be  ele«ied  Dire4^torti,  if  the  new  Stock 
holders  are  permitted  to  vote,  and  it  is  neither  certain  nor  proba- 
ble that  any  ^reat  or  irreparable  injury  will  result  to  the  institu- 
tion, if  the  apprehension  of  complainants  are  realized.     The  pa«t 
conduct  of  the  present  Directors  is  not  complained  of,  on  the  con- 
trary, it  wonld  seem  that  the  Bank  has  been  benefitted  under  their 
management    Bift  it  is  contended  that  the  present  defendants 
are  Trustees  and  therefore  could  not  themselves  be  the  purcha- 
•ers.     Admit  this  to  be  the  case,  I  cannot  from  the  bill  know  the 
extent  of  their  purchases ;  nor  am  I  at  present  disposed  to  be- 
Keve  that  this  principle  is  applicable  to  th^  managers  or  Dnrec-* 
tors  of  the  affairs  of  a  corporation.     They  can  hardly  be  consid- 
ered as  Trustees.     The  company — the  corporation,  may  rather  be 
considered  as   the  Trustees — the  Stockholders   the  cestui  q^ie 
trusts.     The  legal  title  to  the  property  is  in  the  corporation,  not 
in  the  Directors ;  though  from  the  necessity  of  the  thing,  the  af- 
fairs of  the  company  must  be  directed  by  individuals ;  and  in 
many  cases,  and  generally,  the  Directors  are  themselves  cestui 
que  trusts.     "  Injunctions  are  allowed  against  those  who  have  a 
legal  estate  of  inheritance,  but  being  a  Trustee  is  not  liable  to  an 
action  of  waste ;  to  inhibit  them  from  committing  waste."     (1 
Mad.   139.)     But  actions  at  law  noay  be  maintained  by  Stock- 
holders against  Directors,  which  could  not  be  if  the  latter  were 
Trustees  having  the  legal  title ;  the  application  of  the  principle 
to  Directors  of  a  Bank  would  affect  transactions  in  which  Direct- 
ors are  every  day  engaged.     It  may  also  affect  Aldermen  and  Di- 
rectors of  corporations  generally,  and  would,  I  think,  have  a  most 
mischievous  efiect.     Having  kept  out  of  view  the  answers  which 
have  been  filed,  (though  I  now  doubt  the  propriety  of  my  having 
done  so,)  I  am  bound  to  notice  the  circumstances  under  which 
this  application  has  been  made.     A  reason  has  been  assigned  at 
the  bar  for  the  delay,  and  I  have  no  doubt  that  the  reason  assigned 
is  in  fact  the  cause ;  but  it  cannot  operate  against  the  Defendants 

Part  i. — 1. 2. 
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in  eases  of  this  kind.  The  application  should  have  been  made 
sooner,  for  many  reasons.  (1  Newland,  219.)  **  In  the  case  of 
Waste  and  other  cases  of  analogous  nature,  the  Court  will  grant 
the  injunction  without  notice,  and  before  appearance,  and  before 
subpcena  served,  provided  the  plaintiff  makes  an  early  application 
to  the  Court,  after  the  injury  complained  of  has  happened.'*  In 
this  ease  there  was  a  notice,  but  that  can  avail  very  little  if  the 
proceeding  is,  as  it  has  been  in  this  case,  without  answer  and  in 
fact  ex  parte.  The  purchasers  of  the  stock  have  a  right  coloura- 
ble in  point  of  law,  whatever  may  be  the  result  of  ulterior  inves- 
tigations ;  if  they  are  prevented  from  voting  at  the  pending  elec- 
tion, they  are  deprived  of  a  right  for  which  no  redress  can  be 
afforded  them.  On  the  other  hand,  if  they  vote  improperly,  the 
complainants  are  divested  of  no  rights,  though  they  may  possibly 
be  disappointed  in  their  wishes  and  expectations  as  to  the  result 
of  the  election.  The  one  is  a  positive  right,  the  other  a  mere 
matter  of  feeling,  or  a  possible  injury  arising  from  circumstances 
which  may  possibly  happen,  but  which  for  any  thing  which  ap- 
pears to  me  is  neither  certain  nor  probable.  1  Fonh.  (34  Note  p.) 
speaking  of  a  class  or  cases  to  which  he  refers,  says,  **the  princi- 
ple upon  which  these  cases  appear  to  have  proceeded,  is,  that  the 
injunction  might  operate  irreparable  damage  to  the  defendant  in 
the  event  of  the  plaintiffs  not  being  exclusively  entitled  ;  whereas 
the  damage  sustained  by  the  plaintiff  in  the  event  of  his  establish- 
ing hb  title,  allows  of  compensation.'* 

The  motion  for  injunction  is  refused. 

Jno.  C.  NicoLL  6l  M.  Myers,  for  plaintiff— Wm.  Law  d&  W. 
W.  Gordon,  for  defendants. 
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James  B.  Noeris*  adm*or.  of  Jxremiah  Pitmah,  oomfl^t.  T8« 
Jb88b  Ham  and  W.  A.  Pitman,  dbf'ts. 

In  Equity — Motion  to  dissolve  Injunction. 

Mm  Equity^  Om  paTmeot  br,or  ih«  reltMe  mod  diKluurge  of  ite  Joiiu  dakcor,  will  MC«penU« 

M  a  dischargo  of  the  debt  m  to  ott,  anleat  the  iateotion  of  tbt  paitioo  and  tho  juatiee  of  Iba 

etum  reqoira  aach  a  coMtructkm  of  iha  pa  jmeat. 
A  Muacj  w1u>  paja  the  debt,is«ttiaad  to  ba  aabitHatad  in  tka  plaeeof  tlieoadllor,aato  all  (Im 

aacudty  or  maana  potwed  bjr  him,  acainat  the  priqeipal  debtor,  and  aU  the  co<«ttretiia. 
A  jodgment  creditor  who  baa  givan  iadalgence  ta  hia  debtor,  for  1, 2,  and  3  jeara,  apon  a  mort« 

gage  being  executed  bj  a  third  perMn  to  aeeure  the  pajment  of  inch  Judgment,  haa  a  right  to 

proceed  on  hia  judgment  to  collect  the  faMtalmeata  aa  they  become  due. 
If  a  apecific  conaideration  b«  mentioned  in  a  deed,  proof  of  aaochv  coaaidanUon  inrnnriiliif 

with  that  menUoned,  is  not  admiMibla. 
But  under  the  worda  '*  direra  good  and  ittAdent  conaiderationa,**  anj  ■oiBciaat  conridenUioft 

mmj  ba  ahewn. 

THE  bill  in  this  ease  seeks  to  enjoin  the  defendants,  from  pro* 
ceeding  at  law  on  a  judgment,  recover^  by  Jesse  Ham  against 
the  intesUte  Jeremiah  Pitman^  in  his  life  time,  and  which  haa 
been  assigned  to  the  other  defendant,  W.  A.  Pitman^  and  praya 
to  haTe  satisfaction  entered  on  the  judgment* 

The  facts  disclosed  by  the  bill  and  answers  are,  that  one  Tko* 
mas  Gamett  and  Jeremiah  Pitman^  in  his  life  time,  made  their 
promissory  note,  payable  U^esse  Ham^  for  a  debt  due  to  him  by 
OarnetL  On  this  note  judgments  were  recotrered  by  Ham  against 
Gametic  in  the  county  of  Chatham,  and  against  Pitman^  in  the 
county  of  Putilam.  Pitman  being  prensed  for  the  payment  of 
the  judgment  against  him,  made  an  arrangement  with  Ham  on 
the  25th  October,  1825,  by  which  the  judgment  against  Gamett 
was  assigned  to  him,  and  an  indulgence  was  given  to  him  for  one, 
two,  aad  three  years,  for  the  payment  of  Ham^s  judgment  againai 
hioH  in  consideration  of  which,  W.  A.  Pitman  executed  a  mort-^ 
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gage  on  six  negroes  to  secure  the  payment.  After  the  death  of 
Jeremiah  Pitman  in,  September,  1828,  .Ham  pressed  W.  A, 
Pitman  for  the  payment  of  the  judgment,  and  he  ^pointed  out 
two  tracts  of  land  as  the  property  of  Jeremiah  Pitman  for  this 
purpose,  and  at  the  same  time,  he  was  informed  by  Ham^  that  the 
mortgage  which  he  held  would  be  foreclosed,  for  the  payment  of 
any  balance  which  might  remain  due  on  the  judgment,  after  the 
sale  of  the  land ;  in  consequence  of  which,  W.  A,  Pitman  deter- 
mined to  pay  the  judgment,  which  he  accordingly  did,  upon 
Ham*^  agreeing  to  give  him  the  use  of  it  for  the  purpose  of  in- 
demnifying hiniself.  W.  A.  Pitman  having  pointed  out  the  land, 
it  was  sold  in  February,  1828,  for  seventy  dollars,  he  being  the 
purchaser.'  It  appears  that  after  the  recovery  of  Ham^s  judg- 
ment against  Pieman,  he  had  made  a  voluntary  conveyance  of  his 
land  to  W.  A.  Pitman^  by  whom  it  was  sold  to  one  Keating,  for 
fifteen  hundred  and  eighty  dollars,  payable  at'distant  periods  by 
instalments,  and  promissory  notes  were  given  for  the  amount. 
These  notes,  W.  A,  Pitman  says,  were  delivered  by  hiro  to  hi^ 
father  Jeremiah  Pitman^  and  at  his  death  they  fell  into  the  hands 
of  his  widow,  who  dtlitered  them  up  to  Keating  upon  his  execu- 
ting to  her  a  quit  claim  of  the  land.  The  circumstances  con- 
nected with  this  land  are  by  no  means  satisfactorily  explained, 
and  present  the  most  embarrassing  feature  in  the  case.  W.  A. 
Pitman  receives  a  voluntary  conveyance  of  the  land  from  his  fa- 
ther, makes  a  sale  of  it  for  $1580 — and  then  delivers  the  notes 
to  him.  These  notes  are  given  up  to  Keating  by  the  widow, 
upon  his  executing  to  h^r  a  quit  claim,  and  the  titles  which  were 
executed  by  W.  A,  Pitman  are  delivered  to  him  and  destroyed, 
he  then  living  upon  the  land  a&his  father's  property,  and  becomes 
the  purchaser  for  seventy  dollars.  There  seems  to  be  something 
wrong  in  the  transaction,  and  an  injury  has  been  done  to  the  es- 
tate o{  Jeremiah  Pitman^  but  to  whom  the  error  is  imputable,  or 
who  is  liable  for  the  injury  cannot  now  be  determined,  since  there 
is  nothing  in  ihe  bill  which  will  enable  this  Court  to  afford  re- 
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dress.     Mrs.  Pitman  is  unqaestioiiably  liable  to  her  husband's 
estate  for  the  assets  which  she  has  appropriated  improperly,  and 
if,  as  I  believe,  must  be  the  case,  Keating  knew  at  the  time  he 
entered  into  the  contract  with  Mrs.  Pitman,  that  he  was  contract- 
ing with  her  for  that  which  did  not  belong  to  her,  but  to  her  hus- 
band's estate,  he  may  yet  be  made  liable  to  the  administrator. 
And  if  the  sale  of  the  land  at  so  inadequate  a  price  was  effected 
by  the  fraud  or  misrepresentations  of  W.  A.  Pitman,  it  is  possi- 
ble that  there  are  nreans  by  which  he  maybe  made  to  account  for 
it  at  its  full  value.     But  I  must  decide  the  question  now  submitted 
fbr  consideration  upon  the  bill  and  answer  only.     It  is  contended 
that  by  the  assignment  of  the  judgment  against  Garnett,  and  the 
receipt  of  the  amount  by  Pitman ,  the  assignee.  Ham  was  satisfied 
as  to  that  judgment;  and  that  a  payment  by  one  of  several  joint 
promissors  or  obligors,  discharges  the  debt  as  to  all.     This  is  the 
legal  principle,  but  in  equity  it  is  subject  to  many  and  great  modi- 
fications.    There  the  principle  is  this,  the  effect  and  operation  of 
a  release  or  discharge  of  one,  will  not  be  extended  beyond  the 
clear  intention  of  the  parties  and  the  justice  of  the  case.     (^dJohn. 
Chan.  242,  Kerby  vs.  Taylor.)     What  were  the  circunistances  of 
this  case,  and  what  was  the  intention  of  the  parties?     Ham  never 
received  payment  of  either  of  the  two  judgments,  until  he  re- 
ceived the  amount  of  the  judgment  B.gh\nBi  Jeremiah  Pitman  from 
W.  ji.  Pitman.     If  he  had  been  paid  by  Garnett,  it  would  have 
operated  as  satisfaction  on  both  judgments,  and  there  would  have 
been  an  end  of  the  transaction.     If  he  had  been  paid  by  Pitman, 
both  judgments  would  have  been  satisfied  as  to  Ham,  but  Pitman 
would  have  had  a  claim  to  indemnity  against  Garnett.     Ham  hav- 
ing judgment  both. against  Pitman  and  Garnett,  the  latter  of  whom 
was  the  principal  debtor,  and  the  other  his  surety,  transfers  the 
judgment  against  Garnett  to  Pitman  upon  receiving  the  mort- 
gage from   W.  A,  Pitman,  thereby  exchanging  one  security  for 
another.     And  this  was  a  contract  which  equity  would  enforce, 
for  the  transfer  of  the  judgment  against  Garnett  to  Pitman,  was 
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only  whtt  Pitman  could  have  had  a  right  to  claim  if  he  had  paid 
the  judgment  against  himself;  and  it  was  the  same  thing,  if  in- 
stead of  paying  it,  he  gave  such  security  as  Ham  was  satisfied 
with.  The  surety  who  pays  the  debt  is  entitled  to  be  substituted 
in  the  place  of  the  creditor  as  to  all  the  security  or  means  pos- 
sessed by  the  creditor  to  enforce  payment  of  the  principal  debtor, 
(4  John,  Chan.  Rep.  129,  Hayes  vs.  Ward,)  and  the  same  princi- 
ple is  applicable  to  co-secuiities  in  relation  to  contribution.  Co- 
securities  in  a  bond  have  a  right  to  call  on  each  other  to  contri- 
bute to  priy  the  debt  of  the  principal  who  is  insolvent,  and  to 
have  the  benefit  of  the  judgment  obtained  by  the  creditor  against 
them  all,  though  satisfaction  had  been  entered  up  on  the  judg- 
ment, so  as  to  let  them  stand  as  judgment  creditors  against  one  of 
the  co-securities,  who  was  dead  and  insolvent,  but  whose  estate 
could  pay  his  proportion  of  the  debt  if  considered  a  judgment 
debt.  (1  Dessans.  409,  Burrows,  et.  al.  vs.  McWhann,  eU  al.) 
If  therefore  Pitman,  the  surety,  had  paid  the  debt,  he  could  have 
claimed  from  Ham  the  benefit  of  the  judgment  against  Garnett^ 
for  the  purpose  of  indemnifying  himself;  and  if  he  gave  him  the 
use  of  the  judgment  for  this  purpose  without  being  paid,  but 
merely  on  receiving  security,  it  does  not  well  become  Pitman*s 
legal  representative  to  complain  of  it.  Again,  it  is  said  that  the 
mortgage  given  by  W*  A,  Pitman,  had  the  effect  to  suspend  the 
operation  of  the  judgment  until  the  expiration  of  the  time  limited 
for  the  payment  of  the  last  instalment  in  December,  1828.  But 
it  seems  to  me,  that  when'any  one  instalment  became  due,  Ham 
had  a  right  to  proceed  on  his  judgment  for  so  much;  and  in 
March,  1828,  when  the  levy  was  made,  two  instalments  were  due, 
except  four  hundred  dollars,  which  had  been  paid  by  Jeremiah 
Pitman.  It  is  objected  also,  that  W,  A.  Pitman  pointed  out  the 
land  for  levy  on  the  22d  December,  1827,  when  in  fact  he  had 
only  paid  the  judgment  to  Ham  on  the  27th  December,  1827. 
BbI  he  had  executed  the  mortgage  on  the  21st  October,  1825,  and 
then  stood  in  the  place  of  a  surety,  and  was  justified  in  seeking 
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to  obtain  payment  by  means  of  his  father's  property,  rather  than 
sacrifice  his  own.     It  is  also  objected,  that  the  deed  of  assign- 
ment from  Ham  to  W,  A.  Pitman  is  without  consideration ;  but 
it  seems  to  me  a  very  adequate  consideration  is  shewn,  and  the 
principle  on  this  subject  is,  I  think,  this  :  if  a  specific  considera- 
tion be  mentioned  in  the  deed,  you  may  not  be  allowed  to  shew 
another  consideration  inconsistent  with  that  mentioned,  but  un- 
der the  words  **  divers  good  causes  and  considerations,"  you  may 
shew  any  sufficient  consideration.     It  appears  to  me,  upon  the 
whole  view  of  the  case,  that  the  answers  contain  a  sufficient  de- 
fence to  the  case  made  by  the  bill,  and  deny  the  equity  of  it,  and 
that  the  injunction  must  be  dissolved.     {Eden  on  Injunctions,  86. 
1  John.  Chan.  Rep.  211,  Hoffman  vs.  Livingston,)     The  bill  was 
filed  in  March,  1828,  and  an  injunction  granted.     The  first  an- 
swers were  filed  in  May,  1828,  and  the  injunction  continued  upon 
exceptions.     The  amended  answers  were  filed  on  the  23d  August, 
1828.     There  can  therefore  be  no  ground  for  continuing  the  in- 
junction.    It  has  been  suggested  that  there  was  a  mistake  in  cal- 
culating the  amount  due  on  the  execution  when  the  payment  was 
made  by  W.  A.  Pitman  to  Ham.     This  does  not  aflect  the  case, 
because  W.  A.  Pitman  can  only  obtain  the  amount  of  the  judg- 
ment without  regard  to  what  he  paid  for  it;  if  he  paid  too  much 
it  was  his  own  fault,  and  he  must  bear  the  loss.     But  the  four 
hundred  dollars  paid  by  Jeremiah  Pitman  and  which  are  credited 
on  the  mortgage,  are  not,  as  I  perceive,  credited  on  the  judgment. 

It  is  ordered^  that  the  injunction  be  dissolved  upon  the  defend- 
ant W.  A.  Pitman's  ci  editing  on  the  executions  the  two  sums  of 
two  hundred  dollars  which  were  paid  by  Jeremiah  Pitman^  in 
his  life  time,  as  of  the  days  on  which  they  were  paid  respectively, 
as  appears  from  the  credits  given  on  the  mortgage. 

Jno.  C.  Nicoll,  D'Lyon  &  De  La  Motta,  for  complainant— 
M.  Sheftall»  Senr.,  for  defendant. 
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The  State  vs.  Elias  Fort. 

Habeas  Corpus. 

The  Juitices  of  the  Inferior  Court  are  not  liable  to  the  performance  of  militia  dutj. 
And  it  teem*,  that  such  duty  c^innoi  be  required  from  the  officers  uf  the  Judiciary  Department 
as  organized  by  the  Constitution. 

By  BATIES,  Judffe. 

FROM  the  return  made  by  the  officer  to  this  writ  of  habeas  cor- 
pus, it  appears,  that  the  prisoner  has  been  arrested  under  a 
warrant  issued  by  the  Colonel  of  the  first  regiment  of  Georgia 
Militia,  for  a  fine  imposed  by  a  Court  of  Inquiry,  for  neglect- 
ing to  attend  a  regimental  parade.  The  defendant  is  one  of  the 
Justices  of  the  Inferior  Court  of  the  county  of  Chatham,  and 
contends  that  he  is  not  liable  to  perform  militia  duty.  The 
question  presented  for  the  decision  of  the  Court,  is,  whether 
the  Justices  of  the  Inferior  Court  can  be  required  to  perform 
such  duty. 

The  Constitution  of  the  United  States  gives  to  Congress  the 
power  to  provide  for  organizing,  arming  and  disciplining  the  mi- 
litia, and  an  Act  was  passed  in  May,  1792,  for  carrying  this  power 
into  effect,  the  first  section  of  which  provides,  that  each  and  every 
free  able-bodied  white  male  citizen  of  the  respective  States  resi- 
dent therein,  who  is  or  shall  be  of  the  age  of  eighteen  years,  and 
under  the  age  of  foriy-five,  except  as  hereinafter  excepted,  shall 
severally  and  respectively  be  enrolled  in  the  militia.  The  excep- 
tions referred  to,  embrace  a  variety  of  persons  and  officers,  to- 
gether with  all  persons  who  were,  or  might  thereafter  be  ex- 
eiTipicd  by  the  laws  of  the  respective  States,  from  militia  duty. 
Under  this  exemption  must  be  included,  as  well  those  persons 
who  were  exempted  by  the  statute  laws  of  the  several  States,  as 
those  who  were  exempted  by  the  common  law  in  those  States, 
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where  the  common  law  had  been  adopted.     In  December,  1793, 
an  Act  was  passed  by  the  Legislature  of  this  State,  to  revise  and 
amend  the  militia  laws,  and  to  adapt  the  same  to  the  Act  of  Con- 
gress of  May,  1792,  the  23d  section  of  which  enumerates  a  va- 
riety of  exemptions,  some  of  which  were  among  the  exemptions 
provided  for  by  the  common  law,  and  others  which  were  not. 
In  December,  1792,  another  Act  was  pasftd  supplementary  to 
that  of  1792,  the  15th  section  of  which,  repeals  so  much  of  the 
former  Act,  as  exempts  fVom  duty  the  several  officers  therein 
named,  and  all  laws  regulating  the  militia,  passed  prior  thereto. 
It  is  contended,  that  the  effect  of  this  repealing  clause  was  to  de- 
stroy all  the  exemptions  provided  for  by  the  Act  of  1792,  and 
from  that  only,  and  that  the  effect  of  this  repeal  was  to  render  all 
those  liable  to  the  duty  who  had  been  exempted  thereby.     This 
is,  I  think,  very  doubtful.     The  15th  section  of  the  Act  of  1793, 
does  not  repeal  the  32d  section  of  the  Act  of  1792,  in  terms,  but 
only  repeals  so  much  of  the  Act  of  1792  as  exempts  the  several 
officers  therein  named.     Now  these  exceptions  include  persons 
who  cannot  be  called  officers,  in  the  technical  or  in  the  literal 
sense  of  the  term.     It  may,  I  think,  be  doubted  whether  the  Leg- 
islature ever  intended  to  designate  as  officers,  either  Legislative, 
Judicial  or  Executive,  Ministers  in  orders.  Practitioners  of  Physic, 
Public  Printers,  Ferrymen,  Millers,  Tutors  and  Students,  Inva- 
lids, Post-riders,  Madmen  and  Idiots.     And  the  Legislature  have 
themselves  shewn  that  they  made  a  distinction  between  the  heads 
of  departments  and  its  officers,  for  they  exempt  members  of  the 
Legislature  and  their  officers.     If  therefore,  a  strict  construction 
were  given  to  the  repealing  clause  of  the  Act  of  1793,  it  might 
follow,  that  many  of  the  least  important  exemptions  of  the  Act  of 
1792  were  left,  whilst  those  were  taken  away  which  would  seem 
to  be  necessary  in  the  very  nature  of  things.     In  the  exemptions 
of  the  Act  of  1792,  were  included  Madmen  and  Idiots,  but  if  the 
construction  contended  for  were  to  be  adopted,  they  are  now  lia- 

Part  I.— J.  2. 
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ble  to  do  militia  doty ;  and  this,  I  think,  would  hardly  comport 
with  the  good  sense  and  wisdom  of  the  Legislature  of  our  Slate. 
I  make  these  remarks,  to  show  how  difficult  it  is  to  determine, 
whether  the  Legislature  by  tiic  repealing  clause  of  the  Act  of  1793, 
intended  to  leave  all  exem]>tion8  from  duty,  to  stand  upon  the  prin- 
ciples of  the  common  law,  limited  or  modified  in  such  a  manner, 
as  would  best  adapt  them  to  the  state  and  condition  of  the  coun- 
try, and  the  form  of  our  government ;  or,  whether  they  intended 
to  take  away  all  exemptions,  except  those  mentioned  in  the  Act 
of  1792.  The  first  supposition,  I  am  aware,  is  liable  to  many  ob- 
jections, but  the  latter  is  so  totally  irreconcilable  with  good  policy 
and  sound  Legislation,  that  I  could  not  but  adopt  the  former,  and 
reject  the  latter.  It  may  be  said,  that  the  Legislature  themselves 
have  shewn,  that  they  intended  by  the  repealing  clause  of  the  Act 
of  1792,  to  include  under  the  description  of  officers  all  the  exemp- 
tions contained  in  the  Act  of  1792,  because  by  the  7th  section  of 
the  Act  of  1795,  {M.6lC.  668,)  Ministers  in  orders  are  exempted, 
which  shews  that  between  1793  and  1795,  they  were  considered 
liable  to  militia  duty.  But  this  only  shews  what  the  Legislature 
of  1795  supposed  was  the  intention  of  their  predecessors  of  1*793, 
of  which  in  fact  they  had  as  little  means  of  information  as  we 
have,  and  about  which  they  were  as  liable  to  err.  On  the  other 
handy  by  the  Act  of  1794,  (3f.  6l  C,  153,)  in  addition  to  the  mem- 
bers of  the  Fire  Company,  the  Recorder  and  City  Treasurer  of 
Savannah,  the  Marshal,  Messenger,  and  Clerk  of  Council  are  ex- 
empted. It  may  be  asked  if  the  Legislature  ever  intended  to  sub- 
ject the  judiciary  department  of  the  government  to  militia  duty, 
whilst  the  inferior  officers  of  a  corporation  were  exempted.  And 
by  the  Act  of  1798,  (M.  &  C.  682,)  all  persons  engaged  in  carry- 
ing on  iron  works  in  the  State  are  exempted.  If  we  are,  there- 
fore, to  be  governed  by  the  intention  of  the  Legislature,  by  a  re- 
ference to  these  various  Acts  of  the  assembly,  it  seems  to  me  that 
it  would  be  difficult  to  arrire  at  any  satisfactory  conclusion,  or 
one  that  might  not  be  opposed  on  some  plausible  ground.     But 
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the  Act  of  1818,  {Prince,  3^,)  repeals  all  former  Acta  npon  the 
subject  of  the  organization  of  the  milUia,  and  the  43d  section  ex- 
empts all  persons  who  are  exempted  by  the  laws  of  the  United 
States,  and  all  Clergymen  regularly  ordained.  The  question  un- 
der consideration  must  therefore  be  decided  with  reference  to 
this  Act.  It  is  admitted  that  by  the  common  law  all  judicial  offi- 
cers are  privileged  from  militia  duty ;  and  it  must  be  admitted 
also,  as  a  general  principle,  that  the  Legislature  may  at  its  plea- 
sure abridge  or  extend  this  privilege,  with  reference  to  the  per- 
sons who  may  claim  it;  and  whenever  the  will  of  the  Legislature 
can  be  ascertained,  either  from  positive  and  express  enactments, 
or  by  necessary  inference,  I  will  most  cheerfully  yield  obedience, 
se  far  as  I  may,  consistently  with  my  duties  and  obligations.  In 
the  case  of  BlisSy  (9  John.  347,)  in  which  the  question  was  whe- 
ther Bliss,  who  was  an  attorney  and  counsellor  of  the  Courts  of 
New  York,  was  privileged  from  serving  in  the  militia,  it  was  de- 
cided that  he  was  not  exempt.  The  law  of  the  State  of  New 
York  contained  a  number  of  exemptions,  including  the  Lieut. 
(Governor,  the  members  of  both  houses  of  the  Legislature  and 
their  respective  officers,  the  Chancello*-,  the  Chief  and  other  Jus-* 
tices  of  the  Supreme  Court,  Judge  of  tlic  Court  of  Probate,  and 
all  other  judicial  officers  of  the  State.  Upon  the  maxim  that  the 
expression  of  one  person  is  the  exclusion  of  others,  it  wa«  held 
that  attorneys  who  were  ministerial  officers  of  the  Courts,  were 
liable  to  do  duty  in  the  militia.  And  it  seems  to  me  to  have  been 
a  correct  construction  of  the  law.  But  our  Act  contains  the  sin- 
gle exemption  of  Ministers  of  the  Gospel.  If,  by  extending  the 
privilege  to  other  persons,  the  manifest  intention  of  the  Legisla- 
ture would  be  violated,  or  if  by  such  construction  the  law  would 
be  rendered  useless,  I  should  be  among  the  last  to  adopt  such  a 
construction ;  but  if  on  the  other  hand  the  intention  of  the  Legis- 
lature be  doubtful  and  ambiguous:  and  if  the  construction  con- 
tended for,  would  necessarily  or  probably  involve  a  violation  of 
principles,  essential  to  the  well-being  of  the  community,  the  good 
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order  of  society,  and  interfere  materially  with  the  proper  diff* 
charge  of  the  duties  of  tlie  officers  of  one  of  the  distinct  and  inde- 
pendent departments  of  the  government,  then,  I  should  by  adopt- 
ing such  a  construction,  do  an  act  of  injustice  to  the  wisdom  and 
patriotism  of  the  framers  of  our  laws,  and  I  am  bound  from  re- 
spect to  them,  to  reject  it.  The  Constitution  declares  that  the 
Legislative,  Executive  and  Judiciary  departments  of  the  govern- 
ment shall  be  distinct,  and  that  each  department  shall  be  confined 
to  a  separate  body  of  magistracy.  It  follows  that  within  the  sphere 
of  action  prescribed  to  them  by  the  Constitution,  each  department 
must  be  independent,  because  if  they  were  not,  some  one  of  them 
might  be  destroyed  by  the  other,  or  its  operations  so  restrained  and 
limited  as  to  deprive  it  of  the  proper  exercise  of  those  powers  which 
are  delegated  to  it  by  the  Constitution.  The  Inferior  Court  is  an 
important  branch  of  the  judiciary,  deriving  its  jurisdiction  immedi- 
ately from  the  Constitution.  It  has  concurrent  jurisdiction  with  the 
Superior  Court  in  all  civil  actions,  not  involving  the  title  to  real  es- 
tate. The  Justices  of  that  Court  are  ex  officio  Judges  of  the  Court 
of  Ordinary,  exercising  original  jurisdiction  in  all  cases  usually  con- 
fided to  such  Courts*  The  Justices,  in  the  absence  of  the  Judge  of 
the  Superior  Court,  are  authorized  and  required  to  issue  writs  of  ha^ 
heaa  corpus^  and  in  all  cases  to  discharge,  admit  to  bail,  or  remand 
a  prisoner,  besides  many  other  duties  which  are  imposed  upon  them 
by  various  Acts  of  the  Legislature.  It  must  be  obvious,  that  the 
important  duties  of  this  office  are  incompatible  with  those,  to  which 
individuals  enrolled  in  the  militia  are  subjected,  according  to  the 
provisions  of  the  law  now  in  force,  and  allowing  to  those  who  are 
authorized  and  required  to  enforce  its  various  provisions,  the  utmost 
prudence  and  discretion  in  the  exercise  of  those  powers.  But  it  is 
the  principle  which  is  contended  for  that  is  objectionable,  and  not 
the  manner  in  which  that  principle  has  been  applied.  If  the  Legis- 
lature can  require  of  the  Judges  of  the  Courts,  that  they  should  per- 
form five  dajrs  duty  in  each  year,  as  militia  men,  they  might  require 
any  greater  service  that  they  pleased,  and  if  they  can  impose  a  fine 
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of  fire  dollars  for  neglecting  to  perform  this  duty,  they  might  impose 
any  larger  sum,  and  thus  the  duties  of  the  Judge  might  be  rendered 
so  totally  incompatible  with  the  services  of  the  soldier,  that  the  one 
could  not  be  discharged  without  a  total  neglect  of  the  other.  The 
eulogiums  passed  upon  a  well  regulated  militia  force  by  one  of  the 
counsel,  are  by  no  means  exaggerated,  or  extravagant.  The  mili- 
tia is  the  bulwark  and  the  best  safeguard  of  our  country ;  but  with- 
out an  independent  judiciary,  our  government  could  not  long  be  pre- 
served, and  without  it,  there  would  be  little  left  which  the  citizen 
soldier  should  be  proud  of,  or  the  soldier  citizen  should  feel  a  desire 
to  protect  The  doctrine  contended  for  by  the  counsel  in  this  case, 
extends  as  well  to  the  Judges  of  the  one  Court  as  of  the  other ;  to 
the  Judges  of  the  Superior,  as  well  as  to  the  Justices  of  the  Inferior 
Courts.  It  seems  to  me,  that  the  evil  resulting  from  withdrawing 
from  the  effective  force  of  the  militia,  the  services  of  the  Judges  of 
the  Courts,  will  be  amply  compensated  by  the  advantages  of  having 
justice  regularly  administered,  as  well  to  the  soldier  as  the  citizen. 
But  it  is  said,  that  the  services  required  of  militia  men  are  not  per- 
sonal but  pecuniary.  If  this  were  the  case,  the  argument  founded 
upon  the  importance  and  necessity  of  augmenting  the  militia  force, 
even  by  drafls  from  the  bench,  loses  much  of  its  weight,  since,  as  I 
believe,  the  fines  imposed  are  not  appropriated  to  the  filling  up  of 
the  ranks,  but  to  the  purchase  of  colors  and  procuring  music.  I 
consider  it  a  personal  service.  The  object  of  the  Legislature  is,  by 
previous  training  to  qualify  every  man  enrolled  in  the  militia,  to 
perform  the  duties  of  a  soldier  when  called  into  actual  service. 
The  payment  of  the  fine  does  not  relieve  the  delinquent  from  future 
services,  but  is  a  punishment  for  past  neglect,  and  the  means  of  in- 
ducing personal  attendance  for  the  future.  Besides,  when  enrolled, 
the  Judges  of  the  Superior,  or  Justices  of  the  Inferior  Court,  can 
claim  no  privileges  beyond  other  men  whose  names  are  placed  on 
the  muster  roll ;  they  must  be  liable  to  a  draft  when  any  portion  of 
the  militia  is  to  be  called  into  service ;  and  if  drafted,  and  they  re- 
fuse or  neglect  to  appear,  they  are  by  the  19th  section  of  the  Act  to 
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be  considered  as  deserters,  and  are  subjected  to  the  rules  and  arti- 
cles of  war ;  but  in  the  case  of  privates  they  are  allowed  to  procure 
substitutes;  no  commutation  of  money  for  personal  services  is  al- 
lowed. It  miglit  frequently  happen  that  a  substitute  could  not  be 
procured,  or  that  the  person  drafted  is  unable  to  afford  a  sufhcient 
sum  of  money  to  procuie  one.  The  consequence  resulting  from 
such  a  state  of  things  must  be  obvious  to  every  one.  Upon  the 
whole,  and  after  the  best  investigation  which  I  am  enabled  to  give 
to  the  subject,  I  am  constrained  to  believe  that  the  Legislature  was 
disposed  to  leave  the  subject  of  exemptions  to  be  regulated  by  those 
rules  and  principles,  which  were  of  force  before  the  passage  of  the 
Act  of  1792,  so  far  as  they  were  applicable  to  the  condition  of  the 
country  and  our  system  of  government.  I  am  not  disposed  to  con- 
sider this  question  with  reference  exclusively  to  the  conunon  law 
principle,  which  is  applicable  to  such  questions — but  to  consider  it, 
with  reference  to  those  principles  which  grow  out  Of  the  existing 
state  of  things,  and  the  form  and  structure  of  oujf  government,  and 
the  order  and  arrangement  of  its  various  departments.  Without 
law,  no  government  can  exist,  and  unless  the  laws  are  regularly  ad- 
ministered, they  become  a  mere  mockery  and  inefficient  for  the 
purposes  for  which  they  were  designed.  Subject  those  officers  to 
whom  the  Constitution  has  given  the  power,  and  upon  whom  it  has 
imposed  the  duty  of  expounding  and  administering  the  laws  to  the 
performance  of  militia  duty,  and  you  prostrate  and  render  depen- 
dent one  of  the  departments  of  the  government,  and  deprive  the 
citizens  of  that  security  for  their  lives  and  property,  which  it  should 
be  the  object  of  every  government  to  secure  to  them,  and  in  no  go- 
vernment in  a  more  eminent  degree,  than  that  under  which  it  is  our 
happiness,  and  should  be  our  pride  to  live. 

The  defendant  is  therefore  discharged, 

M.  Myers  &-  Ed.  Harden,  for  the  State — ^E.  Fort,  pro.  per. 
contra. 
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116  101 

Marine  and  Fire  Insurance  Bank    and   al.,  compl'ts.   vs. 
Eleazer  Early  and  M.  Brown,  bef'ts. 

In  Equity,  -  * 

Relief  may  be  gp»ntcil  under  the  r^^ncral  prayer  of  a  bill,  where  it  is  con^iptcnt  with  the  caso 

made  by  the  bill,  and  nor  inconaiHient  with  the  sj^ocific  relief  prayed. 
The  doctrine  of  the  equitable  lien  of  vendor  of  land  for  uiipa.id  purchase  money  recognized,  ^ 

where  no  title  had  passed,  and  the  intention  of  the  parlies  to  look  to  the  property  itself,  was  J^' 

inaiufeat. 
And  where  no  title  had  paased,  the  lien  will  be  proMerved  against  purchasers  by  act  of  law,  a« 

aaaignees  of  a  Batikrupi,  and  creditors  claiming  under  a  conveyance  from  vendee. 

By  r.A^V,  Xudgc.         ;       -t 

THIS  is  a  bill  filed  to  cany  into  effect  an  agreement  for  the  sale  of  •  •  ^ 
certain  real  property,  in  the  city  of  Savannah,  and  to  obtain  the 
payment  of  the  balance  of  unpaid  purchase  money.  It  alleges 
that  the  plaintiff,  the  Bank,  sold  to  Early  in  1822;  that  S2000 
were  paM  in  cash — that  ihe  balance  of  $6000  was  to  be  paid  by 
certain  instalments,  and  to  be  secured  by  bond  and  mortgage  on 
the  premises  :  that  upon  the  execution  of  the  bond  and  mortgage, 
titles  were  to  pass  from  plaintiff  to  defendant.  Early  ;  that  Early 
went  into  possession  in  pursuance  of  said  agreement ;  that  the 
bond  and  mortgage  were  never  made,  and  titles  never  passed ; 
'  that  Early  is  insolvent,  and  his  effects  assigned  to  Brown,  for  the 
benefit  of  his  creditors  :  it  prays  that  the  contract  may  be  per- 
formed, by  payment  of  the  unpaid  purchase  money,  and  that  if  it 
be  not  paid,  the  property  be  sold  for  that  purpose,  and  for  general 
relief 

To  this  bill  a  general  demurrer  has  been  filed,  and  in  support  of  it, 
it  was  argued,  that  the  prayer  of  the  bill  was  defective  ;  that  there 
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could  not  be  an  alternative  decree,  and  that  the  specific  and  general 
relief  prayed,  were  inconsistent. 

It  appears  to  me  that  the  special  relief  prayed,  is  obviously  that 
to  which  the  party  is  entitled,  if  any  : — that  it  is  in  consistency  with 
the  case  made  by  the  bill,  and  the  rule  is,  that  relief  under  the  gene- 
ral prayer  will  be  granted  if  consistent  with  the  case  made  by  the 
bill,  and  not  inconsistent  with  the  specific  relief  prayed.* 

It  was  argued  that  the  doctrine  of  equitable  lien,  as  recognized  by 
the  English  chancery  cases,  could  not  be  applied  in  this  State. t 
\Vithout  intending  to  express  an  opinion,  how  far  that  doctrine 
would  be  applicable  here,  where  the  conveyance  had  actually 
passed,  considering,  that  with  us,  lands,  equally  with  personal  pro- 
perty, are  subjected  to  the  payment  of  debts,  I  can  scarcely  hesi- 
tate to  believe,  that  where  no  title  has  ever  passed  to  the  purchaser 
by  the  execution  and  delivery  of  deeds,  and  the  facts  and  circumstan- 
ces of  the  case  shew  the  intention  of  the  parties  to  look  to  the  pro- 
perty itself  as  security,  that  the  lien  would  not  be  as  much  preserved 
in  this  State  as  any  where  else.  And  persons  coming  in  under  the 
purchaser  by  act  of  law,  as  assignees  of  a  bankrupt,  and  creditors 
claiming  under  a  conveyance  from  the  purchaser,  are  all  bound  by 
this  equitable  lien  where  no  title  had  passed. 

It  was  contended  that  the  plaintiffs  had  been  guilty  of  such  neg- 
lect, that  if  the  Hen  might  at  one  time  have  been  asserted,  it  is  now 
gone.  This  ground  as  well  as  the  question  of  lien  are  so  depen- 
dent upon  the  facts  of  the  case,  that  they  appear  to  me  rather  pro- 
per for  adjudication  at  the  hearing  than  upon  demurrer. 

Dtmurrer  overruled. 


•  English,  ot.  al.  ts.  FoxaU,  2  Pet.  8.  C.  Rep  912.  S.  P.— C^A) 

t  The  rule  of  the  vendor's  equitable  lien,  may  be  examined,  under  all  its  modifications  and  re- 
strictions, in  2  Story'9  Equity,  462  et  seq.  and  4  KmVt  Com.  151—154,  (3d  ed  )  where  all  the 
caset  are  ooUaoted.    See  also,  Brwon  m  QUman^  4  WhMton'B  Rep.  S91a2  4c  note  (o.)— (Ail.) 


Digitized  by 


Google 


JANUARY  TERM,  1830.  281 


Patrick  McDermott,  compl't.  vs.  James  G.  Blois,  et.  al., 

pef'ts. 

In  Eqwtty, 

Where  a  defendant  tnaWeta  part  of  a  bill,  such  anawer  will  overrule  a  demurrer  on  the  record, 

or  ore  tenus,  going  to  the  whole  bill. 
If  the  cauM  aaBignod  on  the  record  for  demurrer  be  bad  or  iusufhcicnt,  other  cause  may  bo  aa- 

£igned  ore  tenu$. 
A  creditor  at  large,  or  one  whose  debt  has  not  been  carried  to  judjrmcoi,  caimoi  call  upon  a 

Court  of  Equity  to  afford  it«  aid  hi  eeuiug  anidc  conveyances,  aUcged  to  be  voluniary  oad 

frauduleiU,  made  by  the  euppojed  debtor,  of  Ui;j  j^ropcrty. 
Qu<Bre,  if  a  bill  charsca  combination,  must  a  demurrer  ao  far  answer  aa  lo  Jci;y  Hie  charge. 

By  liAW,  Judge. 

THE  bill  in  this  case  alleges  the  existence  of  a  co-partnership  be- 
tween the  complainant  and  the  defendant,  /.  G.  Blots,  in  1824, 
and  charges  the  defendant  with  fraudulent  sales  and  appropria- 
tions of  the  goods  and  merchandise  of  the  concern  to  his  indi- 
vidual use,  and  with  making  improper  entries  in  the  books,  and 
prays  an  account.  It  further  charges,  that  certain  conveyan- 
ces made  by  the  defendant,  /.  G.  Blois,  to  the  other  defendants, 
of  the  individual  property  real  and  personal  of  the  said  /.  G, 
BloiSi  were  fraudulent  and  without  consideration  ;  and  prays 
that  they  may  be  decreed  to  be  fraudulent  and  voluntary ;  that 
they  may  be  set  aside,  and  the  property  subjected  to  the  claims 
of  complainant  and  others,  the  creditors  of  Blois^  in  the  order 
of  priority. 

To  this  bill  the  defendant,  J.  6f.  Blois,  has  answered,  denying 
the  allegations  on  the  subject  of  co-partnership,  and  improper 
conduct  charged,  and  all  the  defendants  demur  to  that  part  of  the 
bill  which  relates  to  the  conveyances ;  and  assign  on  the  record, 
for  cause  of  demurrer,  that  there  is  nothing  shewn  by  the  bill  as 

Part  i— K. 2. 
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a  foundation  of  equity,  for  this  Court  to  interfere,  by  compelling 
a  discorery  of  the  consideration  for  which  the  conveyances  were 
executed.  The  case  before  roe  is  upon  the  argument  of  the  de- 
murrer; In  support  of  which,  several  grounds  were  presented, 
some  of  which,  it  was  contended,  went  to  the  whole  bill  and  au- 
thorized its  dismissal.  Whatever  force  this  argument  might  have 
been  entitled  to,  under  a  different  state  of  the  pleadings,  the  de- 
fendant, J.  6.  Blois,  by  submitting  to  answer  as  to  part  of  the 
bill,  such  answer  would  overrule  a  demurrer  on  the  record  going 
to  the  whole  bill,  and  must  likewise  overrule  any  cause  assigned 
ore  tenus  in  support  of  demurrer  goiog  to  the  whole  bill.  Upon 
what  was  urged  against  the  demurrer,  that  the  party  wa^  confined 
to  the  cause  assigned  on  the  record,  the  rule  seems  to  be,  thai  if 
the  cause  so  assigned  be  bad  or  insufficient,  other  cause  may  be 
assigned  ore  tenuSy*  and  as  it  regards  the  charge  of  combination, 
the  rule  was,  as  stated  in  Mitfordy  that  as  every  bill  charges  com- 
bination, the  demurrer  must  so  far  answer  as  to  deny  that  charge. 
This  rule  is  however  denied  by  the  later  cases,  and  is  not  the  mo- 
dern practice.  But  if  it  were,  the  defendant,  J.  G.  Blois^  in  his 
answer,  denies  all  combination  and  confederacy,  and  this  answer 
is  referred  to  and  adopted  by  all  the  defendants  in  the  demurrer* 

We  come  then  to  the  question,  whether  a  creditor  at  law,  or 
one  whose  debt  has  not  been  carried  to  judgment,  can  call  upon  a 
Court  of  equity  to  afford  its  aid  in  detecting  fraud  and  ferreting 
out  property  ?  It  is  well  settled  that  he  cannot.  In  most  of  the 
cases  in  England,  where  the  creditor  is  pursuing  real  estate,  an 
elegit  is  sued  out  before  the  aid  of  equity  is  asked  for.  In  New 
York,  it  is  said,  the  judgment  creates  the  lien  upon  real  property, 
and  therefore  after  judgment,  equity  may  be  called  upon.     But  m 


*  A  ikmurrer  or«  umu  must  be  to  ihai  wbkh  the  defendani  hzM  demiured  to  on  the  tecotd. 
irih«  caiiM  of  that  deraurrer  on  iho  record  10  not  good,  he  tMj  «t  the  bar  SMign  other  cauae, 
hut  ho  cannot  demur  ore  Unust  upon  a  ground,  which  he  haa  not  made  the  aubject  of  denar- 
rer  on  the  record.    Pitts  ve-  Short,  17  Vee.  Cfa.  lU^.  215.— (^rf) 
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relation  to  personal  property,  the  lien  not  being  created  by  the 
judgmei^  the  execution  must  be  issued ;  and  according  to  some 
authorities  the  return  of  nulla  bona  made  thereon.     Other  cases 
say  the  return  is  not  necessary.    Now  all  agree  that  there  must 
be  a  Hen,  and  with  us,  by  statute,  the  lien  is  given  on  both  real 
and  personal  property  from  the  date  of  judgment     It  is  this  lien 
which  gives  the  plaintiff  the  interest,  that  entitles  him  to  ask  for 
equitable  aid.    If  this  were  a  case,  therefore,  in  which  the  demand 
could  be  established  at  law,  it  would  not  admit  of  a  doubt.    But 
the  subject  matter  of  the  demand  authorizes  the  plaintiff  to  come 
into  a  Court  of  equity  for  the  purpose  of  having  that  established. 
Yet  he  will  not  be  permitted  to  go  beyond  that  demand,  and  in* 
quire  into  other  and  distinct  matters  in  relation  to  which  he  has 
no  interest  until  he  has  established  his  demand.     Let  the  plaintiff 
proceed  therefore  to  his  decree,  which  creates  a  lien  here  like  a. 
judgment,  and  upon  which  execution  may  issue ;  and  then  he  will 
be  entitled  to  all  the  aid  this  Court  can  give  him  in  subjecting  any 
property  which  may  be  attempted  to  be  concealed.     The  bill  will 
have  to  be  amended  by  setting  forth  the  facts  (which  it  will  be  in 
the  power  of  the  complainant  to  do  after  the  hearing,)  necessary 
as  a  basis  or  foundation  for  the  discovery  and  relief^  sought  as  to 
the  conveyances.     And  it  is  obvious  that  if  the  bill  must  be  amend- 
ed, the  demurrer  ought  to  be  sustained.     Again,  until  a  lien  has 
been  created  and  an  interest  established,  this  Court  will  not  lend 
its  aid  for  the  purpose  of  hanging  up  property.     The  demurrer  is 
therefore  sustained,  but  expressly  without  prejudice,  leaving  it  to 
the  plaintiff  to  amend  his  bill  afler  the  decree,  or  to  file  a  new  bill. 

T.  U.  P.  Charlton,  for  compl't — Jjco.  C.  Ni^ll,  for  defls. 
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John  H.  Morel  and  E.  Belcher,  compl'ts.  vs.  Pat*k  Houh- 

TOUN  AND  AL.,  DEF'ts. 

In  Equity, 

If  a  case  u  made  oai  in  which  a  Court  of  Equitj  gires  reliof,  a  demurrer  cannot  bo  suitameil 

Sccut  where  the  equitj  of  plaintifT  u  not  stated  with  sufTicient  certainty. 

There  was  no  law  of  Georgia  in  force  in  1795,  requiring  a  deed  of  persona/  property  to  be  re- 
corded. 

A  purchaser  cannot  be  bound  by  the  constructive  notice  aflbrded  by  the  record  of  a  deed,  not 
roqufmd  by  law  to  bo  recorded. 

Where  upon  a  bill  for  discovery  and  relief  the  discovery  aought  will  afford  no  ground  for  equi- 
table relief,  a  demurrer  to  the  relief  is  good  to  the  discovery  aleo. 

Br  liAir,  Jndffe* 

THIS  is  a  bill  filed  to  recover  certain  negroes  and  their  issue, 
conveyed  in  1795  by  Robert  Bolton  to  Phineas  Miller ,  in  trust 
for  the  complainant,  Mrs.  Belcher ;  and  sold  in  1803  by  Wit- 
Ham  Belcher,  the  husband  of  the  complainant,  (without  the  as- 
sent of  Mrs.  B,  or  her  trustee,)  to  defendant,  Houstovn,  upon 
certain  trusts.  The  bill  alleges,  that  the  deed  from  Bolton  to 
Miller  had  been  recorded,  and  that  at  the  time  of  both  convey- 
ances Mr.  Belcher  was  in  easy  pecuniary  circumstances.  It 
seeks  a  discovery  of  the  identity  of  the  original  negroes,  and  of 
the  issue  since  born  ;  and  prays  for  relief  by  delivering  up  of 
the  negroes  and  payment  of  hire,  or  the  pa3rment  of  their  esti- 
mated value  and  hire.  A  general  demurrer  has  been  filed  for 
%vant  of  equity  in  the  bill. 

The  general  rule  is,  that  whenever  a  case  is  made  in  which  a 
Court  of  equity  gives  relief,  the  bill  cannot  be  demurred  to  for 
want  of  equity ;  but  whenever  no  sufficient  ground  is  shewn  for  a 
Court  of  equity  to  interfere,  the  defendant  may  demur  for  want  of 
equity  in  the  plaintifTs  case  to  support  the  jurisdiction  of  the  Court, 
(2  Mad.  Ch.  287.) 
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So  also  if  the  equity  of  the  plaintifi  is  not  stated  with  sufficient 
certainty  a  demurrer  lios.     (1  Yes.  Jr.  ^SOTT.     B\cb,  3t.  396A 

If  the  case  made  by  the  bill  be  cognizable  solely  in  a  Court  of 
common  law,  or  in  any  other  Court  of  ordinary  jurisdiction,  a  de- 
murrer lies.     Now,  it  is  quite  clear,  upon  the  face  of  this  bill,  that 
the  plaintiflf,  if  entitled  and  not  barred  by  time,  may  recover  this 
property  at  law  in  an  action  of  detinue  or  trover.     There  is  no 
one  allegation  in  the  bill,  which  in  my  view  can  give  to  this  Court 
jurisdiction.     It  is  true  as  a  rule  in  equity,  that  all  persons  coming 
into  possession  of  the  trust  property  with  notice  of  the  trust,  shall 
be  considered  as  trustees,  and  bound  with  respect  to  that  special 
property,  and  the  execution  of  the  trust.     (2  Mad.  Ch.  134.)     But 
it  is  not  alleged  in  this  bill  that  the  defendant,  Hovstoun,  pur- 
chased  with  notice,  either  actual  or  constructive.     Nor  is  any  fact 
or  circumsUnce  set  forth  in  the  bill  from  which  to  infer  notice  to 
him,  save  only  the  fact  that  the  deed  from  Bolton  to  Miller  was 
on  record ;  and  this,  it  was  contended  by  the  complainants  coun- 
sel,  was  constructive  notice.     It  might  be  a  sufficient  answer  to 
say,  that  there  is  no  allegation  in  the  bill  charging  notice,  but  if 
there  were,  I  do  not  think  that  there  would  be  any  justice  in  com- 
pelling the  purchaser  to  be  bound  by  implied  notice  of  the  con- 
tents of  that  deed.     The  foundation  of  this  rule  in  equity  is  fraud 
in  the  purchaser ;  to  apply  it  to  the  defendant,  he  is  to  be  consid* 
ered  as  charged  with  a  fraud  in  purchasing  property  which  he 
knew  did  not  belong  to  the  vendor.     But  how  is  this  charge  of 
fraud  to  be  supported,  when  Houstoun  had  no  clue  by  which  he 
was  to  be  directed  to  look  into  the  deed  from  Bolton  to  Miller. 
He  was  dealing  with  Belcher,  and  supposing  the  trust  to  be  other- 
wise totally  unknown  to  him,  he  might  as  well  be  required  to  ex- 
amine the  contents  of  every  deed  on  record.     Such  is  the  reason- 
ing of  the  Chancellor  in  Murray  Vs.  Ballon,  (1  John.  Ch.  Rep. 
574.)    But  at  the  time  these  conveyances  were  made,  after  duly 
considering  the  Act  of  1768,  it  does  not  appear  to  me,  that  there 
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was  any  law  of  Ihii  State  requiring  a  deed  of  personal  property  to 
be  recorded,*  and  die  rule  is  well  establidied,  that  tbe  record  of  & 
deed  not  required  by  law  to  be  recorded,  cannot  be  considered  as 
fomishing  constructive  or  implied  notice  of  its  contents  to  a  pur- 
chaser. 

The  doctrine  of  the  jurisdiction  ef  the  Court  is  this,  you  cannot 
attach  upon  the  cwscience  of  the  party  any  demand  whatever, 
when  he  stands  as  a  purchaser  having  paid  his  money,  and  denies 
all  notice  of  the  circumstances  set  up  by  the  bill*  (3  Yes.  466.) 
This  bill  charges  no  notice,  and  states  no  facts  or  circumstances 
from  which  notice  can  be  inferred.  The  defendant,  therefore,  ap- 
pears as  a  purchaser  for  a  valuable  consideration  without  notice, 
and  against  such  an  one,  this  Court  will  not  extend  its  jurisdiction 
to  compel  an  answer,  nor  take  the  least  step  imaginable.  The 
complainants,  however,  seek  a  discovery  for  the  purpose  of  estab- 
lishing the  identity  of  the  negroes  and  proving  their  issue.  And 
it  has  been  contended  on  this  ground  that  this  demurrer  must  be 
'overruled.  The  old  rule  in  England  unquestionably  was,  that  a 
demurrer  might  be  good  to  the  relief  and  bad  to  the  discovery. 
But  Lord  Thurlaw  held,  that  a  demurrer  which  was  good  to  the 
relief,  was  good  to  the  £scovery  also.  And  this  rule  thus  intro- 
duced by  Lord  ThurlaWf  has  been  ever  since  the  doctrine  of  die 
English  Chancery  Courts.  It  has  been  said  by  another  eminent 
Chancellor  in  England,  to  be  one  of  the  wisest  rules  ever  estab- 
lished.! It  proceeds  upon  the  idea  that  a  bill  of  discovery  must 
state  some  purpose  to  which  the  discovery  sought  must  be  appli- 
cable, and  the  supposed  hardship  on  a  defendant,  in  ccnnpelling 
him  to  encounter  expense  and  to  answer,  when  the  Court  cannot 
give  relief.    I  am  aware  that  this  doctrine  was  not  approved  alto- 


•  But  Me  Aa  of  Dec.  2l8C  1819,  Pnncf*  Dig.  2d  ed.  215.  ttod  Act  of  »\h  Doc.  1827,  Pnnct't 
Digest  2d  od.  \e6.-iEd.) 

t  MttMer  of  the  Rolle,  for  the  Lord  Chancellor  (HoM/yn,)  3  Ve«.  Ch.  Rep.  347.  S«e  ^«A«r 
Ti.  MtlU9h,  10  Vee.  Cb  Rep.  6W.-<JPd.> 
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gether  by  the  Court  of  Errors  of  New  York.*  But  even  in  that 
case,  it  seems  to  be  admitted  that  wlien  in  the  complainants  case, 
from  his  own  shewing,  no  discorerj  or  proof  can  make  it  a  pro- 
per subject  of  equitable  jurisdiction,  the  bill  will  be  dismissed 
upon  demurrer.  Now  there  is  no  fact  stated  or  alleged  in  this 
bill*  to  wliich  an  answer  or  discovery  is  sought,  that  can  possiblv 
auAorize  this  Court  to  afford  equitable  relief.  It  is  not  alleged 
that  Houstaun  purchased  with  any  knowledge  of  the  trust  in  favor 
of  Mrs*  Belcher^  and  no  discovery  of  that  fact  is  sought  by  the 
bill.  The  discovery  so  for  as  it  regards  the  identity  of  the  ne- 
groes and  their  issue,  cannot  give  to  this  Court  jurisdiction. 

I  am,  therefore,  of  opinion,  that  the  demurrer  in  this  case  must 
be  allowed. 


«  X«  iZoy  ▼«.  Veeder.a  John.  Cas.  428,)  Laight  ▼».  3lbf^an,iWd, 429.  SSmberly  vb.  SeU» 
<3  John.  Ch.  Rop.  471,)  and  8e«  I  morp*s  Equity,  BUtteg.  Rte9  vb.  ParUh,  (1  MiCorft 
Ch.  Rep.  W-<Bd.) 
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Low,  Taylor  &  Co.  rs.  Samuel  Goldsmith. 

Petition  for  Certiorari. 

It  nenu^  thai  if  a  party  seek  to  aTail  himself  of  an  error  of  the  Court,  so  as  to^carry  up  his 
caao  by  aortiorari,  he  must  redtne  bis  exceptions  to  writing  at  the  time,  and  tender  them,  du- 
ring the  uial. 

And  where  no  exceptions  had  been  tendered  duriag  the  term,  but  were  presented  to  the  indirid- 
uals  eompoeing  the  Court,  separatdy,  and  on  succeeding  day,  and  were  thus  signed  by  them, 
and  auch  exceptions  were  contradicted  by  a  statemout  aigned  by  the  same  Judges,  the  nda 
was  refused  **  upon  the  great  irregularity  of  the  proceedings.'* 

By  L»AW^  Judfe. 

IT  appears  in  this  case  that  no  exceptions  in  writing  were  pre- 
sented to  the  Court  during  the  trial ;  that  no  note  or  memoran- 
dum in  writing  of  any  exception  taken,  was  made  by  the  Court 
at  the  time  of  the  ttial,  or  during  the  continuance  of  the  term ; 
and  that  they  were  not  requested  to  make  any :  that  after  the 
adjournment  of  the  Court,  and  on  a  succeeding  day,  exceptions 
were  presented  in  writing  to  the  Judges  who  composed  that 
Court,  separately  and  individually,  and  were  thus  signed  by 
them. 

It  does  not  appear  that  any  notice  was  given,  or  opportunity 
afforded  the  adverse  counsel,  of  contesting  the  correctness  of  the 
exceptions  thus  presented.  Whilst  these  exceptions  are  presented 
to  me  on  the  one  hand,  as  containing  a  true  statement  of  the  occur- 
rences at  the  trial,  and  furnishing  the  grounds  upon  which  the  writ 
of  certiorari  ought  to  issue ;  on  the  other  hand,  a  certificate  signed 
subsequently  by  the  same  Judges,  contradicting  in  many  respects 
the  verity  of  the  exceptions  which  they  had  signed,  is  furnished. 
Perhaps  few  cases  could  have  occurred  more  strongly  calculated 
to  illustrate  and  enforce  the  propriety  and  even  necessity  of  the 
construction  given  by  the  English  Courts  to  the  statute  West.  2d, 
upon  which  it  was  held,  that  although  the  statute  appoints  no  time 
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m 
when  the  exception  thonid  be  reduced  to  writing,  yet,  upon  the 

natcnre  and  reaswi  of  the  thing,  H  mnBt  be  when  the  exceptimi  is 
taken  and  disallowed.     The  substance  must  be  reduced  to  writing 
whilst  the  Unng  is  transacting.     The  statute  of  Georgia,  like  the 
English  statute,  does  not  appoint  the  time  when,  but  requires  that 
the  party  making  such  exceptions  shall  oAr  them  in  writing  sign- 
ed, dec.    The  facts  attending  a  trial  are  extreme^  liable  to  be 
mistaken  or  forgotten,  if  they  are  not  reduced  to  writing  at  the 
time,  and  presented  distinctly  to  the  Court  during  the  eontinuance 
of  the  term.     ConTenience  and  the  certainty  and  advancement  of 
justice,  seem  to  me  absolutely  to  require  such  a  construction  of 
our  Act     From  a  difierent  view  the  most  embarrassing  difficulties 
would  ensue,  fatal  to  the  ends  of  justice,  and  pregnant  with  incon- 
venience to  the  Judges  themselves.     Frequently  in  their  extreme 
anxiety  to  promote,  they  would  defeat  the  course  of  justice,  by 
trusting  too  much  to  slippery  memory,  as  to  what  did  occur,  rather 
than  refuse  the  means  of  a  hearing  before  a  higher  tribunal.     But 
if  fearful  of  memory,  Judges  should  refuse  to  sign,  it  would  be 
the  source  of  perpetual  applications  for  mandamus  to  compel  them. 
It  may  be  that  if  the  exception  be  insisted  on  at  the  time,  the  party 
may  have  other  testimony,  and  need  not  put  the  cause  on  that 
point,  and  hence  again  tlie  necessity  that  you  shall  take  it  at  the 
time,  and  not  resort  back  to  it  when  a  verdict  has  gone.     It  is  not 
the  verdict  or  parol  objection  raised  to  the  admission  of  testimony 
that  can  entitle  to  a  bill  of  exceptions.     It  is  the  requisition  then 
made,  that  the  point  may  be  reduced  to  writing,  that  it  may  not 
be  the  subject  of  mistake,  and  shewing  that  the  party  intends  to 
stand  upon  his  exception.     And  thus  too,  an  opportunity  is  af- 
forded the  Ck»urt  of  having  the  point  correctly  stated  in  the  pre- 
sence of  both  the  counsel.     Regularly,   the  bill  of  exceptions 
ought  to  be  tendered  during  the  trial,  but  the  practice  is  to  allow 
counsel  to  put  the  points  thus  taken  down  in  writing,  during  the 
trial,  into  form,  or  in  other  words,  to  draw  the  formal  bill  of  ox- 
Part  i.—L.  2. 
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captions  and  tender  it  afterward^.*  So  far  as  this  particular  case 
Is  coDcemed,  the  words  of  our  Act  in  another  particular,  deserve 
to  be  noticed.  It  says,  if  such  exceptions  shall  be  overruled  by 
the  Court.  This  trial  took  place  before  a  special  Court  convened 
for  the  particular  purpose.  It  ceased  to  be  a  Court  after  its  ad- 
journment,  and  it  may  he  worthy  of  enquiry  how  far  the  individual 
acts  of  the  Judges  who  composed  that  Court  can  be  considered 
as  the  act  of  the  Court,  after  its  final  adjournmenUf  But  without 
deciding  this,  upon  the  great  irregularity  of  these  proceedings  as 
they  have  come  up  before  me,  I  cannot  entertain  jurisdiction  of 
the  cause. 

The  rule  to  shew  cause,  is  therefore,  discharged,  and  the  prayer 
of  the  petitioner  refused.     See  the  following  authorities : 

1  SaUc,  288.     Bull,  n.  p.  315.    2  Tidd'a  pract  788.     I  Bos  &, 
Pull,  32.    6  John.  Rep.  281.    9  John.  Rep.  345. 

M.  Sheftall»  for  petitioner— R.  W.  Habersham  &  J.  C.  Ni- 
COLL,  contra. 


*  Ai  to  difltinctioii  bMwten  Om  OomtUuHdnal  •xA  Judicial  writ  of  certiorari,  mo  ez  puu 
Simpion^  §upra  p.  117,  and  aee,  alao,  JZoter  ts,  Ez'ors  oi  Duggtr^  i^fra.^Ed.y 
t  Bee  Woodmf  4-  Co.  n.  D9an  4-  Mahoney,  Dudley**  Rep.  216.— (£A> 
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Footman,  et.  al.,  compl'ts.  vs.  Thb  Ex^obb  op  John  Pray 

DEF*Ta.. 

In  Equity. 

All  penoos  materUlly  inUrMed  in  the  lubject  matter  of  the  suit,  mo«t  be  mmU  n.^«      . 
bUl  in  equity.  ^^  ''■™**  "^  « 

Bat  this  nUe  ii  to  be  enforced  under  the  dlKawion  of  the  Ck>i«,  tad  !•  eili^eti  teeae^ 
oaedification,  aeoerding  to  the  oircometances  of  the  cace.  ^^ 

The  common  exception  UttvorefcreditoTB  and  legiiteee,iriU  net  extend,  imle«  onder  fecial 
drcnmetancea,  to  reridoary  legatees  or  distributeee,  aU  of  whom  most  be  made  pwiJj^ 

Where  a  biU  seeks  diacorery  and  reUef  only  against  the  acts  of  one  of  the  execntowof  an  estate 
h  is  not  necesBary  to  make  the  other  executor  a  party  in  the  first  instance.  * 

But  it  secflM,  that  the  co^ecuior  may  be  made  a  party,  during  the  progress  of  the  suit,  4f  |t 
shall  prove  to  be  expedisnt  or  necessary. 

A  mere  witness  ought  not  to  be  made  a  party  to  a  suit  fai  chancery. 

By  I.AW,  Judge. 

THIS  ia  a  bill  filed  by  iome  of  the  devisees  and  legatees  o£  James 
B.  Maxwell,  agaia&i  the  executors  of  Col.  John  Pray,  who  was 
one  of  the  qtialified  executors  of  said  /.  B.  Maxwell.    It  prays 
am  account  and  settlement  of  the  estate  of  Maxwell  so  far  as  the 
same  came  into  the  hands  of  defendants'  testator,  and  was  ad- 
minbtered  by  him ;  for  relief  against  certain  sales  and  purchases 
of  the  property  of  said  estate  made  under  the  administration  of 
the  said  John  Pray ;  that  such  of  the  eflfects  of  said  estate  in 
the  hands  of  said  John  Pray  at  the  time  of  his  death  undisposed 
of,  or  as  hare  come  into  the  hands  or  possession  of  defendants^ 
since  his  death,  may  be  delivered  over  to  complainants  and 
others,  the  legatees  and  devisees  of  the  said  Maxwell,  and  for 
general  relief. 

To  this  bill  a  plea  and  demurrer  have  been  filed,  for  want  of 
parties.  The  plea  states  that  Genl.  D.  B.  Mitchell  was  appointed 
an  executor^  and  qualified  upon  the  will  of  James  B.  Maxwell,  to- 
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gether  with  John  Pray,  the  immediate  testator  of  these  defen- 
dants ;  that  it  was  by  the  advice,  and  with  the  consent  of  GenL 
Mitchell  that  Pray  acted  in  the  management  of  the  estale  :  that 
Mitchell  had  never  been  dismissed  from  said  estate,  but  is  still  the 
executor,  and  submits  the  necessity  of  making  him  a  party  to  this 
bill. 

Who  are  necessary  parties  to  a  bill  in  equity,  it  has  been  re- 
marked, is  frequently  a  question  of  difficulty  and  embarrassment ; 
and  great  care  should  be  taken  on  this  subject  in  framing  a  bill, 
or  the  plaintiff  may  be  subjected  to  much  inconvenience,  expense 
and  delay.  The  general  rule  is  plain  enough  :  it  is  that  all  per- 
sons, materially  interested  in  the  subject  matter  of  the  suit,  ought 
to  be  made  parties,  plaintifis  or  defendants.  The  reason  of  the 
rule  is  most  satisfactory.  It  is,  that  the  Court  may  be  enabled  to 
do  complete  justice  by  deciding  upon,  and  settling  the  rights  of  all 
interested ;  that  die  order  of  the  Court  may  be  safely  executed  by 
those  who  are  compelled  to  obey  it,  and  that  future  litigation  may 
be  prevented  by  rendering  a  multiplicity  of  suits  unnecessary* 
Bat,  as  by  the  very  reason  assigned  for  the  existenee  of  the  rule, 
it  is  apparent,  that  it  is  one  adopted  by  the  Com^  for  the  conven- 
ient advancement  of  justice,  it  will  not  be  permitted  so  rigidiy  to 
be  urged  as  to  impede  the  march  of  justice.  Framed  by  the  Court 
itself,  it  is  subject  to  its  discretion ;  introduced  for  the  purpose  of 
justice,  it  18  susceptible  of  modification  ;  for  the  promotion  of  jus- 
tice, it  becomes  a  question  of  policy.* 

Thus  it  is  not  an  inflexible  rule,  but  admits  of  many  exceptions — 
as  when  a  party  is  out  of  the  jurisdiction  of  the  Court,  or  they  are 
very  numerous  and  cannot  conveniently  be  made.  The  case  of  a 
few  creditors  or  legatees  suing  on  behalf  of  themselves  and  others, 
and  many  other  cases  which  form  exceptions  to  the  general  rule, 
might  be  mentioned.     In  the  case  of  Cowdad  vs.  Cely,  (Pr.  in  Ch. 

•Mechanics'  Bank  of  Alexandria  ts.  flteton,  (1  Peter's  &.  C.  Rep.  306.)— <^d) 
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63,  169B»)  the  plaindfT  being  a  residuary  legatee,  brought  his  bill 
against  the  defendant,  who  was  one  of  ^e  executotB  ^without  bis 
eo-executor,)  to  have  an  account  of  bis  own  receipts  and  payments. 
Defendant  insisted  at  the  hearing  that  his  co-executor  ought  to  be 
made  a  party.     The  Chancellor  said,  the  cause  shall  go  on,  and  if 
upon  the  account  any  thing  shall  appear  difficult,  the  Court  will 
take  care  of  it     It  does  not  appear  in  this  case  whether  the  co-ex- 
ecutor was  without  the  jurisdiction  of  the  Court,  but  it  may  have 
been  so,  from  the  concluding  remark  of  the  Chancellor,  in  which  he 
compares  it  to  the  case  of  joint  factors,  one  of  whom  is  abroad ;" 
but  the  decision  as  reported  does  not  turn  upon  that     In  the  case 
of  Clifton  against  the  executors  of  Haig^  (4  Dess,  Eq.  Rep.  343,) 
it  was  objected  that  Major  Wise  left  other  executors  who  should 
have  been  made  defendants,  as  they  may  have  possessed  the  estate 
in  whole  or  in  part,  and  may  have  made  settlements  and  payments, 
all  which  ought  to  be  disclosed,  particidarly  Gen.  Harrington^ 
who  certainly  did  qualify  and  act  as  executor.     It  appeaiw  by  the 
facts  in  that  case  that  Gen.  Harrington  had  removed  to  North  Car- 
olina, and  that  the  other  executor  was  abroad,  and  the  Court  sus- 
tained the  bill  against  the  executors  of  Haig^  the  deceased  execu- 
tor of  Wioe,  who  had  principally  acted  on  his  estate.     And  whilst 
it  is  true  that  the  other  executors  were  without  the  jurisdiction  of 
the  Court,  it  seems  to  me  that  the  reasoning  was  not  confined  to 
such  a  case.     I  may  ask  here,  as  the  Court  did  then,  cut  bimo 
is  this  objection?     Why  make  Gen.  Mitchell  a  party?  who  is  to 
be  benefitted  by  it?    It  is  expres^  charged  in  the  bill  that  the 
executor,  John  Pray^  took  upon  himself  the  sole  execution  of  the 
win  of  Maxwell — ^it  charges  nothing  against  Mitchell,  and  seeks 
no  relief  against  him.     It  is  not  necessary  that  he  should  be  made 
a  party  in  order  to  the  defence  of  the  other  executor,  John  Pray, 
since  each  executor  is  responsible  for  his  own  acts,  and  no  more. 
And  the  bill  in  this  case  seeks  a  discovery  and  account  of  the  es- 
tate so  far  as  they  depend  upon  the  transactions  of  Pray.     But  it 
is  competent  for  the  complainant  to  waive  relief  against  one  even 
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at  the  hearing,  and  thus  obviate  the  necessity  of  making  him  a 
party.  (3  Mad.  Ch.  174.)  The  only  benefit  that  could  be  ob- 
tained by  making  him  a  party,  would  be,  that  it  would  tend  to 
throw  light  on  the  transactions ;  but  under  the  circumstances,  he 
could  be  made  a  witness — and  it  is  a  rule  that  a  mere  witness 
ought  not  to  be  a  party.     (Cooper^ 8  Eq.  PI.  41.)* 

From  the  great  length  of  time  since  this  estate  has  passed  into 
the  hands  of  the  executor,  and  from  the  dispositions  of  the  property 
charged  in  the  bill,  it  is  to  be  presumed  that  the  debts  are  paid ; 
but  if  in  the  progress  of  the  cause,  when  the  accounts  of  the  defend- 
ants shall  be  made,  it  shall  appear  that  the  interest  of  creditors  re- 
quires this  representative  of  the  estate  to  be  made  a  party,  the 
Court  would  take  care  of  it 

There  is  another  difficulty  in  this  case,  presented  by  the  demur- 
rer which  has  been  also  filed,  and  which  shews  that  the  widow  and 
the  children  of  the  testator,  Mr.  Maxwell^  are  equally  entitled  un- 
der his  will,  with  the  complainants,  and  submits  the  necessity  of 
making  them  parties.  The  will,  after  giving  various  small  lega- 
cies, in  the  8th  item  says,  ^«  I  give  all  the  residue  of  my  estate, 
both  real  and  personal,  share  and  share  alike,  unto  my  wife  and  all 
my  children."  He  then  directs  his  wifes  part  to  be  delivered  to 
her  after  hb  debts  are  paid ;  that  his  sons  shall  draw  off  their  pro- 
portion as  they  become  of  age,  and  his  daughters  at  seventeen  or 
day  of  marriage  I  have  already  adverted  to  the  exceptions  to 
the  general  rule.  When  ihe  parties  are  very  numerous,  as  when 
the  residue  of  an  estate  is  left  to  the  individual  members  of  a  large 
society,  the  abatement  in  the  progress  of  the  cause  which  fre- 
quently .results  from  death  and  changes  of  situation,  is  so  great, 
that  the  Court  Will  dispense  with  the  necessity  of  having  all  the 
parties  before  it    Justice  would  be  delayed  by  it     But  unless  un- 

•  Whitwortk  vs.  DavU,  1  Vea  *  B.  5!30.-<JBcf.) 
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der  some  special  circumstances  like  these,  it  is  «iXi  estoiblisKed  T\ii\e 
that  residuary  legatees  must  all  be  before  ilie  Couti.     X\l  persons 
interested  in  the  residuum  must  be  parties  to  the  suit.     In  Par- 
sons vs,  Neville^  (3  Bro.  Ch.  C.  366)  bill  by  some  of  the  residuary 
devisees  on  behalf  of  themselves  and  others,  it  was  decided  that 
all  the  devisees  must  be  made  parties.     In  Shcritt  vs.  Birch^  (3 
Bro.  C.  C.  328,)  bill  as  to  moiety— -one  moiety  limited  to  A.  for  life, 
and  upon  her  decease  to  such  persons  as  she  should  appoint,  and 
in  default  of  appointment,  to  other  persons — all  the  persons  inter- 
ested under  the  limitations  must  be  parties  to  a  bill  for  the  pay- 
ment of  the  first  mentioned  moiety.     This  rule  is  recognized  by 
the  master  of  the  rolls.  Sir  Wm,  Grant,  (19  Ves.  Jr.  399.)    In 
Cockburn  vs.  Thompson,  (16  Ves.  Ch.  Rep.  326,)  the  Chancellor 
says,  all  persons  interested  in  the  residue  must  be  before  the  Court, 
except  when  not  necessary  or  inconvenient,  which  latter  remark 
he  iDustrates  by  referring  to  the  Water  Works  Company,  (2  Ver- 
non, 4^h)  where  the  residue  was  left  equally  among  all  the  indi- 
vidual members  of  the  company.     The  same  doctrine  is  fully  sta* 
ted  by  Chan.  Kent  and  by  Judge  Story.*     In  which  latter  case, 
the  whole  learning  upon  the  subject  may  be  collected.     In  the  case 
of  creditors  and  legatees,  other  than  residuary  legatees,  the  Court 
will  permit  a  few  to  sue  on  behalf  of  themselves  and  others,  and 
the  practice  of  the  Courf  is  framed  with  a  view  to  the  peculiar  na- 
ture of  the  trust  and  duties  of  an  executor,  to  prevent  inconveni- 
ence in  the  administration  of  assets  and  burthening  the  fund  to  be 
administered,  and  will  direct  a  general  account  of  all  the  legacies 
of  testator,  and  when  it  has  pronounced  a  decree  for  an  account 
and  payment  of  debts  or  legacies,  under  which  all  creditors  or 


•  WtndsU  7».  Van  RenatUaetj  (1  John.  Ch.  Rep.  349.)  WUtr  vs.  BlacUey^  ibid,  437. 
Brown  vt.  Rickettt.  (3  John,  Ch-  Rep.  563.)  Davone  vs.  Fanning^  (4  John,  Ob.  Rep.  199.) 
2  MaB<»n'*  Rep.  189.  CbidueU  vs.  T*aggart,  eu  aL  (4  Pet.  S.  C.  Rep.  2(X2>-3.)  But  «ee  Dain. 
dridge  ▼■•  Wcuhington*»  Bx'ors.  <2  Pet.  a  C.  Kcp.  377.)  See  also,  "  Calvert  on  fM\Xt»  w 
raits  in  ©quity,"  pattim.    •*  Law  Library"— for  July  and  Auguat,  1837.— (^rf.) 
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legatees  may  claim,  it  will  restrain  subsequent  proceedings  either 
at  law  or  in  equity  by  a  separate  creditor  or  legatee.     (Mitford^ 
137.)     But  these  are  aases  when  the  legacy  is  specific,  or  the  suit 
for  a  sum  certain  on  the  face  of  the  will,  for  there  is  nothing  to 
controvert  with  the  other  testuis  que  trust  and  they  need  sot  all 
be  made  parties.     So  it  has  been  held  that  when  a  party  is  entitled 
to  one  aliquot  proportion  only  of  a  certain  sum  in  the  hands  of  trus- 
tees,  if  the  proportion  and  the  sum  be  clearly  ascertained,  and  fixed 
upon  the  face  of  the  trust,  he  may  file  a  bill  to  have  it  transferred 
to  him,  without  making  the  persons  entitled  to  the  other  aliquot 
shares  of  the  fund  parties.     But  when  a  distribution  of  the  residue 
is  prayed  for ;  where  the  estate  to  be  distributed  is  entirely  uncer- 
tain and  dependent  upon  an  account  of  the  estate,  the  rule  in  rela- 
tion to  residuary  legatees  must  be  applied,  and  all  must  be  parties, 
for  those  not  before  the  Court  could  not  be  bound  by  the  account 
then  taken,  and  could  bring  a  bill  after  the  decree,  if  they  did  not 
choose  to  come  in ;  and  it  is  the  duty  of  the  Court  to  protect  the 
executors  against  further  litigation.     (1  Yes.  7r.  311.    2  Mason, 
181.     3  Mad.  Rep.  10.) 

The  case  before  me  is  strictly  a  case  of  residuary  legatees. 
The  plaintiff  shews  no  cause  or  reason  for  not  making  them  par- 
ties. He  does  not  state  that  they  refused  to  be  made  plaintiffs,  or 
that  they  could  not  be  made  defendants.  It  is  stated  in  a  book  of 
authority,  {Cooper^ $  Eq.  PL  39-40,)  that  one  of  the  next  of  kin  of 
an  intestate,  may  sue  for  his  distributive  share,  and  the  master  will 
be  directed  to  enquire  and  report  all  the  next  of  kin  who  may  come 
in  imder  the  decree.  But  if  the  plaintiff  knows  and  states  in  his 
bill  who  are  the  other  next  of  kin,  it  seems  that  he  must  make  them 
parties  to  the  suit.  This  has  been  questioned  and  doubted,  but  ad- 
mitting it  to  be  true,  the  present  plaintiffs  could  not  have  the  bene- 
fit of  it,  for  they  do  know  and  have  stated  in  the  bill  the  next  of 
kin. 
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The  plea  in  this  case  is  disallowed,  but  the  dennrrer  ia  euS' 
tained.    The  plaintiff  must  amend  bis  bill  by  making  the  o\Vv^i 
legatees  and  devisees  parties. 


Bj  tn  Act  of  the  General  ABwmbly  of  Georgia,  passed  29Ui  Dec.  1836,  (Prince^  Dig.  2d  ed. 
p.  475,)  Mil  Dttde  lawful  fer  any  •ne  distribvtee,  or  person  latereeted  in  aoj  eecate,  to  inscitate 
his  or  her  bill  or  other  proceeding  in  equity,  without  Joining  a«  eomplaiAaato,  or  iw*m^  r^* 
pondencs,  the  other  distributees,  or  persons  hariog  an  interest  in  said  estate,  residing  within  tho 
jurisdiction  of  the  Court ;  but  it  is  made  the  duty  of  the  complainant  to  state  tiie  nsmos  of  all 
persons  interested  in  the  estate,  that  the  Court  may  be  enabled  to  ascertain  the  amount  of  the 
distribotiTe  share,  to  which  such  complainant  is  entitled,  as  ntarly  U9 practicable, (.StL) 


Part  ii. — M.  2. 
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Commissioners  of  Pilotage  vs.  John  Low  and  othisrs. 
Certiorari. 

Whew  a  new  juriadicUon  b  cnated  by  statute,  proceeding  accofding  to  the  conrae  of  the  com- 
mon Uw,  the  Superior  Court  can  cauae  ita  proceeding!  to  be  brought  up,  and  correct  its  errow. 

But  where  euch  newly  created  juriedicUon  ita  aummary,  and  doea  not  proceed  aecordhig  to  the 
common  law,  the  Superior  Court  wiU,  on  ccrUorari,  confirm  or  quash  ita  proceedinga. 

The  neglect  or  refusal  of  a  Pilot  to  board  a  veasel,by  which  damage  enauea  to  her,  may  be  pro- 
ceeded  against  under  the  5th  Sec.  of  the  Act  of  1799,  if  the  claim  for  damage  doea  not  exceed 
•100. 

And  the  da/m,and  not  the  measure  of  damagea  aaaeaaed  by  the  Commiarfonera,  la  the  tart  of  the 
Jurisdiction. 

But  the  non-payment  of  the  fine  aaaeaaed  under  the  6th  Sec  wiU  not  auihoriw  the  CommisBion- 
era  to  suapend  the  Pilot,  from  the  exercise  of  hia  dutiea. 

Where  a  new  juriedicUon  ia  created  by  atatute,  without  prescribing  ita  form  of  proceeding,  Pich 
juriadicUon  may  puiaue  ita  own  forma  and  regulatlooa,  If  not  Inconalatent  with  the  Uwa  of  the 
land. 

But  noUce  to  a  defendant,  ia  an  implied  and  indiapenaable  pre-requlaite  to  the  exerciae  of  juria- 
diction. 

Neither  conaenl,  nor  the  act  of  one  party,  can  confer  jurisdiction. 

THE  return  of  the  commisioners  of  the  certiorari  issued  in  this 
case,  discloses  the  following  facts  : 

That  on  the  7th  of  January,  a  fine  of  twenty  dollars  was  sever- 
ally imposed  upon  the  said  John  Law  and  others,  the  petitioners 
for  this  writ ;  that  this  fine  was  so  imposed  for  the  purpose  of 
discharging  a  claim  which  had  been  made  by  the  master  of  the 
ship  Helen  Mar,  for  damages  sustained  by  the  ship,  in  coming 
over  the  bar  and  up  the  river,  in  consequence  of  the  neglect  of 
the  pilots  who  were  in  sight  of  her,  to  come  on  board ;  that  the 
said  claim  amounted  to  one  hundred  and  sixty-nine  dollars,  eighty 
cents.  It  further  appears,  that  on  the  twentieth  January,  the  said 
pilots  having  been  notified  of  the  imposition  of  said  fine,  and  re- 
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qidred  to  pay  the  same,  and  having  neglected  bo  to  do,  the  com- 
misffloners  in  consequence  of  such  neglect,  proceeded  to  pass  a  re- 
solution  declaring  the  said  defendants  suspended  from  the  exercise 
of  their  said  office,  till  the  said  fines  weie  paid. 

The  question  of  jurisdiction  has  been  raised,  as  to  the  power  of 
this  Court  to  bring  up  the  proceedings  of  the  commissioners  by 
certiorari  {  and  upon  this,  I  remark,  that  when  a  new  jurisdiction 
u  created  by  statute,  proceeding  according  to  the  course  of  the 
common  law,  this  Court  can  bring  up  their  proceedings  and  cor- 
rect their  errMs.     The  jurisdiction  becomes  in  fiict  transferred  to 
this  Court:  but  when  such  newly  created  jurisdiction  is  summary 
and  does  not  proceed  according  to  the  course  of  the  common  law 
ihU  Court  issues  the  writ  of  certiorari,  and  wiU  confirm  the  pro- 
ceedings if  within  their  jurisdicUon,  or  wUl  quash  them  if  they  have 
not  confined  themselves  strictly  within  the  powers  given  them  bv 
statute.  ' 

After  the  most  careful  examination  which  I  have  been  able  to 
five  to  the  5th  Sec.  of  the  Act  of  1 799,  {Prince's  Dig.  438,)  I  have 
been  led  to  the  conclusion  that  the  neglect  or  refusal  of  a  Pilot  to 
board  a  vessel,  when  he  can,  knowing  her  to  be  in  want  of  a  Pilot, 
from  the  exhibition  of  signals  or  otherwise,  if  damage  ensue  to  her 
01,  that  account,  wiU  subject  such  Pilot  to  be  proceeded  against, 
according  to  the  provisions  of  the  6th  section  of  said  Act.  So  far 
then,  as  the  order  of  the  7th  January  imposing  the  Gne,  is  con- 
cerned, the  only  question  is,  have  the  Commissioners  proceeded 
in  obedience  to  the  provisions  of  the  6th  section  T  It  is  there  de- 
clared in  express  terms,  that  they  shall  have  jurisdiction  only 
when  the  claim  does  not  exceed  $10(>-but  here  the  ckim  did  ex- 
ceed •100,  and  it  is  most  clear,  therefore,  that  the  Commissioners 
transcended  the  limits  prescribed  to  them  by  the  statute,  and  acted 
without  authority.  The  powers  given  to  them  are  large,  their  pro- 
ceedings summary,  and  the  Legislature  did  not  intend  to  subject 
the  property  of  the  citizen  to  such  a  jurwdiction  where  the  demand 
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against  it  was  large.  In  their  discretion,  they  have  fixed  the  limit, 
and  it  must  be  observed.  It  is  true  the  award  of  the  Commission- 
ers does  not  exceed  $100,  but  the  statute  does  not  place  it  upon 
this,  but  upon  the  amount  of  the  claim ;  the  test  of  the  jurisdiction 
is  made  to  consist  in  the  amount  of  the  claim,  and  not  the  measure 
of  damages  assessed  in  the  discretion  of  the  Commissioners.  It  is 
well  settled  that  consent  cannot  give  jurisdiction,  neither  the  act 
of  one  party ;  and  that  an  item  in  an  account  cannot  be  stricken 
out  after  it  has  been  presented  to  the  Court,  for  the  purpose  of 
giving  jurisdiction.  On  the  20th  January,  in  consequence  of  the 
non-payment  of  the  said  fines  by  the  said  defendants,  the  Commis- 
sioners proceeded  to  pass  the  resolution  of  suspension.  The  5th 
section  points  out  the  remedy  for  the  non-payment  of  the  fines  so 
imposed.  It  gives  in  addition  the  penalty  of  not  exceeding  $100, 
the  whole  to  be  levied  by  warrant  of  distress.  This  would  seem 
to  exclude  the  idea  that  the  non-payment  of  the  fine  was  also  a 
ground  of  suspension  and  amotion  from  ofiice.  The  Commis- 
sioners may  have  proceeded  to  suspend  under  the  7th  section,  for 
any  of  the  reasons  therein  pointed  out  as  grounds  of  suspension. 
This  they  have  not  done,  but  have  used  that  Beet  to  compass  an 
object,  the  attainment  of  which  is  directed  by  other  means  in  the 
Act.  The  two  sections  have  in  view  totally  difierent  objects :  the 
one  is  between  Master  and  Pilot — the  other  Tests  a  controlling 
power  directly  in  the  Commissioners,  independently  of  any  claim 
of  damages.  No  notice  whatever  was  given  to  the  defendants  ci 
this  proceeding ;  no  opportunity  afforded  them  of  being  heard  in 
their  defence.  Where  no  form  or  mode  of  proceeding  is  pointed 
out  by  the  Act  creating  a  new  jurisdiction,  as  in  this  case,  the 
Commissioners  indeed  have  the  right  to  adopt  their  own  form  and 
mode,  not  contrary  to,  or  violating  the  laws  of  the  land.  Now  the 
fundamental  principle  of  justice,  so  essential  to  a  free  government, 
that  every  citizen  shall  be  maintained  in  the  enjoyment  of  his 
rights,  is  not  to  be  understood,  and  more  strictly  acted  upon  in 
Ais  country,  than  that  other  principle,  which  affords  him  an  op. 
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portunity  to  answer  such  charges,  as  would,  according  to  the  laws, 
justify  a  forfeiture  or  suspension  of  those  rights.    The  statute  \ti 
this  case  is  silent,  hut  the  commissioners  in  obedience  to  this  om- 
nipotent principle  of  jurisprudence,  ought  to  have  notified  the  de- 
fendants, and  it  is  to  be  understood  as  required,  before  they  exer- 
cise the  power  of  suspending,  they  shall  give  opportunity  to  the 
accused  of  being  heard  in  support  of  his  innocence.     It  becomes 
unnecessary  that  I  should  proceed  to  examine  the  many  remaining 
points  raised  in  this  case,  being  of  opinion  that  both  in  relation  to 
the  order  of  the  7th  January  and  of  the  20th  January,  the  commis- 
sioners have  not  acted  according  to  the  provisions  of  the  Act  cre- 
ating them,  and  that  their  proceedings,  both  in  regard  to  the  impo- 
sition of  fines  and  the  suspension,  must  be  quashed — and  it  is  ac- 
cordingly so  ordered. 

M.  H.  McAllister,  for  plaintiflf^— Jno.  C.  Nicoll,  for  defen- 
dant. 
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In  tribuDAli  of  8p«cUl  and  limited  jurlidictioD,  every  fad  or  thing  eennliil  to  cooht  the  Jail' 
dietioD,  must  in  pome  manner  appear  in  their  proceedings. 

Tribunals  of  summary  and  extraordinary  jurisdiction,  are  to  be  leTiewed  with  the  ntiaoet  libe- 
rality as  regards  regularity  and  form. 

The  7th  Sec.  of  the  LegislaUve  Act  of  1799,  directs  that  the  license  of  a  PUot  shaU  be  reroked  by 
the  Commisnoners  of  Pilotage,  "  if  he  shall  be  found  not  sufficiently  skilled,  or  shall  become 
incapable  of  acting,  or  shall  be  negligent,  or  misbehare  in  his  duty  towards  the  OommiMion- 
ers  i"  held^  that  the  neglect  of  a  Pilot,  in  not  boarding  a  Teasel  whsQ  he  oo^  to  have  dona 
so,  would  authorise  his  suspenrion  under  ttiis  section. 

And  it  is  not  necessary  to  make  the  sentence  of  suspension  legal,  that  a  formal  jodgmant  should 
be  entered  up. 

The  office  of  a  Pilot  is  not  a  public  one ;  it  is  a  private  profession,  trade  or  oalling. 
If  a  party  suffers  improper  evidence  to  be  admitted  without  objecting  at  the  time,  it  is  a  waiver 
of  the  objection. 

So^  if  after  an  adjournment  irregularly  granted,  he  appears  and  goes  to  trial. 

R  MeenUf  that  the  right  of  adjournment  may  be  ezerdsed  by  any  tribunal,  when  sieptial  to  the 
ends  of  justice. 

The  Legislative  Act  of  Georgia,  authorised  the  Corporation  of  Saraimah  to  eUct  Oommiasioners 
•f  Pilotage :  several  of  the  Conunissioners  were  afterwards  appointed  by  the  C!orpofatioq,tby 
retolution :  held,  that  as  the  statute  prescribed  no  mode  of  election,  this  was  a  good  exercise 
of  the  power  conlerred. 

The  States  retain  the  power  to  legislate  upon  the  subj6ct  of  Pilotage,  within  their  own  territo- 
ries and  over  their  own  ciilsens,  unless  such  legislation  interiere  with,  or  is  contrary  to  an 
Act  of  Congress,  passed  in  pursuance  of  the  Constitution. 

It  $eems,  that  the  constitutionality  of  a  legislative  act  cannot  be  decided  on,  on  ajspUcatkm  for 
certiorari,  or  other  summary  way. 

The  negligence  of  a  PUot,  which  authorizes  his  suspension,  is  not  a  **  crime**  or  **  criminal  pro- 
ceeding,** within  the  meaning  of  the  Constitution  of  the  United  States,  or  the  amendments 
thereof. 

Neither  is  the  proceeding  against  him  under  the  Legislative  Acts  of  Georgia,  a  ^miit  at  com- 
mon law,"  within  the  meaning  of  the  Vn  Art.  of  the  amendments  of  the  Constitution  V.  8. 

The  provisiiin  of  the  Constitution  of  Georgia,  which  directs  that  **tiial  by  Jury  as  keretqfcre 
used  in  this  State,  shall  remain  inviolate,"  does  not  apply  u>  a  summary  juiisdicaoir,  (such  as 
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ih«  CommiMkmtn  of  PiloUge)  •zkUng  in  Goorgia,  b^or$  tha  adoption  of  ths  Conatitntion, 
and  recognised  by  contemponneons  legiaUuioo,  judicial  ezpodtion,  and  continual  acquiea- 
cenea. 

If  there  be  &  d^tbt  upon  the  conatittitionality  of  a  law,  the  lair  ought  to  be  eqptahied. 

THIS  case  comes  before  me  upon  the  return  of  the  Commission- 
ers of  Pilotage  to  a  writ  of  certiorari,  to  bring  up  their  proceed- 
ings, suspending  the  petitioner,  John  Law,  from  acting  as  a 
pilot  for  the  port  of  Savannah,  and  annulling  the  license  hereto- 
fore granted  to  him  for  that  purpose.  A  Tariety  of  exceptions 
have  been  taken  and  insisted  on  to  these  proceedings,  as  dis- 
closed by  the  return,  which  it  has  become  necessary  for  me  to 
consider  and  to  dispose  of. 

And  firs^  it  is  said  that  the  Board  of  Commissioners  being  a 
Court  of  special  and  limited  juridiction,  can  take  nothing  by  im- 
plication, but  must  show  its  authority  upon  the  face  of  iu  proceed- 
ings in  every  instance.     In  the  correctness  of  this  proposition  I 
entirely  acquiesce,  so  far  as  the  authority  and  jurisdiction  of  the 
CoDunissioners  are  involved.     And  that  we  may  the  better  under- 
stand, and  be  enabled  the  more  accurately  to  apply  this  principle 
to  the  present  case,  I  remark,  that  these  special  and  limited  juris- 
dictions are  circumscribed,  either  with  reference  to  place  or  the 
local  extent  within  which  their  jurisdiction  is  to  be  exercised  :  as 
a  court  lect  in  England,  which  is  confined  to  some  particular  pre- 
cinct, or  a  corporation  whose  jurisdiction  is  co-extensive  with  their 
corporate  limits  ;  or  secondly,  with  reference  to  the  person,  or 
particular  description  of  persons,  who  are  subject  to  their  jurisdic- 
tion, as  in  the  case  of  the  Marshalsea  (10  Co,)  where  the  authority 
of  the  Steward  and  Marshal,  as  Judges  of  the  Marshalsea,  is 
limited  to  those  of  the  King^s  house  ;  or  the  case  of  assignees  un- 
der a  commission  of  bankruptcy,  proceeding  against  a  victualler, 
or  other  person  not  liable  to  be  a  bankrupt,  whilst  their  jurisdic- 
tion is  limited  to  a  trader.     (2  WiU.  882.)    Such  jurisdictions 
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are  again  circumscribed  with  reference  to  the  subject  matter  of 
their  jurisdiction.  And  here  it  is  to  be  observed,  that  every  fact 
or  thing  essential  to  make  the  case  upon  which  the  jurisdiction 
attaches,  must  in  some  manner  appear  in  the  proceedings.  As  in 
the  case  of  a  conviction  by  a  justice  of  the  peace  for  fishing  in  a 
fish  pond,  contrary  to  5  Geo.  Sy  ch.  4,  the  Court  all  concurred  in 
holding  the  conviction  bad,  because  it  was  not  shewn  to  have  been 
upon  complaint  of  the  owner,  (a  fact  required  by  the  act,)  and 
they  held  that  it  ought  at  least  to  appear  that  the  fishing  was  with- 
out his  consent.  {Burr.  2281.)  It  is  said  by  the  Supreme  Court 
of  the  United  States,  that  where  a  Court  exercises  an  extraoidin- 
ary  power,  under  a  special  statute,  the  facts  which  give  jurisdic- 
tion, ought  to  appear,  in  order  to  shew  that  its  proceeedings  are 
coram  jvdice.  It  was  consequently  held,  that  (under  a  law  of 
one  of  the  States,)  the  return  of  the  SherifiT,  that  there  were  no 
goods  and  chattels  of  the  delinquent  proprietor  out  of  which  the 
taxes  could  be  made,  was  essential  to  the  validity  of  the  sale  of 
tands  for  taxes,  and  that  such  return  must  appear  on  the  record  of 
the  Court,  by  which  the  order  of  sale  is  made.  Turning  to  the 
act  from  which  the  Conunissioners  of  Pilotage  derive  at  once  their 
existence  and  authority,  it  will  be  found  that  their  jurisdiction  is 
limited  to  the  Bar  of  Tybee  and  river  Savannah,  and  the  Bars 
north  of  St.  Catharine* s  Bar.  Their  authority  embraces  that 
description  of  persons  who  pursue  the  business  or  profession  of 
a  Pilot  within  these  limits,  and  the  right  to  suspend  from  the  en- 
joyment and  exercise  of  that  profession,  may  perhaps  be  better 
understood  by  recurring  to  the  7th  Sect,  of  the  Act.,  "If  any  of 
the  Pilots  for  the  ports  aforesaid,  for  the  time  being,  shall  be  found 
not  sufficiently  skilled,  or  shall  become  incapable  of  acting,  or 
shall  be  negligent  or  misbehave  in  his  duty  to  the  Commissioners, 
or  any  one  of  them,  then  and  in  such  case,  the  warrant  or  license 
may  be  Imnulled  or  revoked"  &c.  If  therefore  the  Commission- 
ers of  the  Pilotage  give  judgment  or  entertain  jurisdiction  of  a 
cause  arising,  or  an  act  occuring  in  another  place,  and  against 


Digitized  by 


Google 


JANUARY  TERM,  1830.  906 


[John  Low  VB.  CommiBsionenorPilotage.! 


persons,  other  than  those  specified  in  the  Statute,  or  if  they  pro- 
ceed to  suspend  for  other  matters  or  causes  than  those  enumerat- 
ed in  the  7th   Sect,  their  acts  would  be  coram  non  judice,  and 
Toid.     But  since  they  take  nothing  by  implication,  since  nothing 
is  presumed  for  the  purpose  of  supporting  their  jurisdiction,  all 
these  facts  must  in  some  manner  appear  in  their  proceedings.     It 
is  however,  to  be  observed,  that  as  the  Statute  prescribed  no  form 
or  mode  of  proceeding,  the  Commissioners,  as  I  remarked  upon  a 
former  occasion,  must  adopt  their  own  mode  of  proceeding,  hav- 
ing a  due  regard  to  the  great  principles  of  natural  justice,  which 
control  the  forms  and   proceedings  of  all  Courts.      Unversed  in 
technical  nicety  and  legal  precision,  the  course  pursued  by  them 
is  of  the  simplest  kind  ;  no  regular  charge  in  writing  seems  to 
have  been  made  out ;  and  we  are  constrained  to  look  to  the  sum- 
mons served  on  the  defendant,  to  the  testimony  taken  in  the  case 
and  reduced  to  writing,  and  which  has  been  filed  with  the  return, 
together  with  the  sentence  or  order  finally  passed  on  the  case. 
The  case  was  entered    upon  the  docket  of  the  Commissioners 
(which  was  called  by  the  chairman,)  in  the  following  manner: 
**  Commissioners  &c.  vs.  John  Low,  (Pilot)  for  negligence  and  in- 
attention to  his  duty  as  a  Pilot,  in  not  boarding  the  ship  Helen 
Mar,  on  the  29th  September  1829."     The  first  summons  served 
upon  the  defendant,  required  him  to  appear  before  the  Commission- 
ers of  Pilotage  for  Bar  of  Tybee  and  river  Savannah,  at  a  particu- 
lar time  and  place  therein  stated,  to  answer  a  charge  of  negligence 
and  inattention  to  duty  as  a  Pilot,  in  not  boarding  the  ship  Helen 
Mar,  on  dtc.     In  obedience  to  the  summons,  Mr.  Low  appeared, 
was  himself  examined,  and  cross-examined  the  wilne^es  who  ap- 
peared against  him.   By  the  written  testimony  it  is  shewn,  that  the 
ship  Helen  Mar  was  lying  below,  in  the  river  Savannah,  in  want 
of  a  Pilot;  that  the  defendant  Low^  passed  her  in  the  night,  and 
neglected  to  go  on  board,  although  he  had  been  informed  that  she 
wanted  a  Pilot    Although  evidence  will  not  be  received  in  this 

Part  ii.— N.  2. 
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CMe  for  the  purpose  of  investigating  the  merits  of  the  case,  it  may 
make  a  part  of  the  transcript  or  return,  for  the  purpose  of  shewing 
any  fact  necessary  to  sustain  the  jurisdiction.  The  character  in 
which  Lfjw  was  proceeded  against,  abundantly  appears  from  the 
whole  of  the  return.  It  does  appear  to  me,  therefore,  that  every 
thing  necessary  to  sustain  the  jurisdiction  of  the  Commissioners,  is 
apparent  upon  their  proceedings.  But  whilst  the  charge  of  negli« 
gence  sufficiently  appears  upon  their  proceedings,  it  remains  to  in- 
quire,  whether  negligence  is  a  cause  of  suspension  under  the  7th 
Sect  of  the  Act  of  1799 ;  and  this  is  made  a  distinct  ground  of  ex- 
ception. *^  Not  sufficiently  skilled,  or  shall  become  incapable  of 
acting,  or  shall  be  negligent  or 'misbehave  in  his  duty  to  the  Com- 
missioners." It  has  been  supposed  that  the  term  "  shall  be  negh- 
geat,"  is  confined  like  the  expression,  '*  misbehave,"  to  negligence  in 
his  duty  to  the  Commissioners ;  and  that  this  neglect  or  misbeha- 
viour in  his  duty  to  the  Conmiissioners,  is  to  be  construed  byrefer- 
eoce  to  the  definite  ideas  contained  in  the  same  section,  viz :  want 
of  skill,  and  incapacity ;  from  whick  it  would  result,  that  the  Pilot 
eould  not  be  suspended  for  negligence  merely,  but  for  negligence 
in  his  duty  to  the  Commissioners,  arising  from  want  of  skill  or  in- 
capacity, or  to  use  the  language  of  counsel,  ''  an  obstinate  and  sul- 
len contumacy,  amounting  to  a  voluntary  disqualification  to  act" 
Afler  the  most  critical  examination  I  have  been  able  to  make,  I 
have  taken  a  different  view  of  this  sectk)n.  By  referring  {o  Mar. 
4d  Craw*  Dig.  the  punctuation  will  be  found  different  from  that  in 
Prince.  The  member  of  the  sentence  "  shall  be  negligent,"  is  se- 
pi^rated  by  a  comma  from  the  other  member,  **  misbehave  in  his 
duty  to  the  Commissioners."  By  referring  to  the  oath  in  the  4th 
Sect  of  the  same  Act,  the  Pilot  swears  that  he  will,  from  time  to 
.  time,  truly  observe,  fulfil  and  follow,  to  the  best  of  his  skill,  ability 
and  knowledge,  all  such  orders  as  he  shall  from  time  to  time,  re- 
ceive from  the  Commissioners  of  Pilotage ;  in  addition  to  this,  he 
also  swears  that  he  will  well  and  truly  execute,  and  discharge  the 
business  and  duty  of  a  Pilot  in  the  said  port  &,c,  according  to  the 
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Wat  of  hU  skill  and  knowledge ;  and  that  ha  wiU  at  all  tiines  (wind 
mad  weather  pennitting,)  use  his  best  endeayora  to  repair  on  board 
mil  sbtpB  and  vessels,  that  he  shaU  cooceiTe  to  be  bound  for,  com- 
ing into,  or  gcnag  out  of^  the  said  port  or  harbor,  and  that  appear 
Id  want  a  Pilot     Now  to  construe  the  expression  *«  shall  be  negU* 
gent,^  as  restricted  to  his  obecfienee  of  the  orders  of  the  CkMnmis- 
Aoners,  when  there  are  others  equally  important,  and  sworn  do* 
ties,  appears  to  me  to  be  repugnant  both  to  the  spirit  and  letter  of 
this  Act     Why  the  summary  remedy  or  punishment  by  suspen- 
non  should  be  giren  in  the  case  of  negligence  in  obeying  some 
special  orden  of  the  Commissioners,  and  should  be  denied  for 
the  Bon-peribxmance  of  an  equally  important  duty   which  he 
has  sworn  to  perform,  that  of  boarding  a  vessel  in  want  of  a  Pilot, 
seems  to  me  unsupported  by  any  good  reason.     From  the  relation 
which  exisU  between  the  Commissioners  and  the  Pilot  erery  ac« 
knowledged  dnty  on  the  part  of  the  Pilot  in  discharge  of  his  busi-> 
ness,  as  a  Pilot  may  be  considered  as  a  du^  due  to  the  Commis- 
sioners.    The  obligation  to  board  a  vessel  in  want  of  a  Pilot  can- 
not be  denied ;  it  is  specified  among  his  sworn  duties ;  the  neglect 
to  perform  this  duty  is,  in  my  view,  a  cause  of  suspension.     It 
was  suggested  in  the  argument  at  the  bar,  that  the  Legislature  had, 
to  some  extent  construed  this  7th  section,  for  as  much  as  in  the 
10th  secdon  it  is  declared,  that  to  encourage  Pilets,  as  much  as 
may  be,  to  attend  the  bars,  all  and  every  licensed  Pilot  bringing 
any  vessel  safe  from  sea,  shall  have  the  preference  of  bringing  such 
ship  or  vessel  up  and  down  the  river,  and  to  sea  agaii^  6lc.    It 
does  not  strike  me,  that  the  encouragement  which  is  here  offered 
to  the  vigOance  o£  the  Pilot  in  attending  the  bar,  can  be  consider- 
ed as  dispensing  with  punishment  for  the  neglect  of  the  duty.     In 
other  words,  the  offisr  of  reward  does  not  necessarily  imply  exemp- 
tion from  punishment     It  was  also  insisted  that  die  Commission- 
ers themselves  had  so  constructed  the  7th  section,  because  in  the 
6th  of  the  old,  and  12th  of  the  new  rules  of  the  board,  is  to  be 
found  a  similar  provision  with  that  already  referred  to  in  the  10th 
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section  of  the  act ;  and  because  in  the  7th  of  the  old,  and  13th  of 
the  new  rules,  it  is  declared,  that  the  neglect  of  the  Pilot  to  go  on 
board  a  vessel,  when  required,  shall  be  punished  by  forfeiture  of 
double  the  amount  of  the  Pilotage  of  such  vessel.  The  first  is 
subject  to  the  answer  given  to  the  argument  based  upon  the  10th 
section  of  the  act.  And  as  to  the  second,  however  forcible  the 
argument  may  be,  if  the  legislature  had  annexed  the  punishment 
of  forfeiture  of  a  given  sum  to  the  neglect  or  refusal  to  go  on  board 
a  vessel,  the  Commissioners  cannot  legislate  away  the  act  of  As- 
sembly, and  it  remains  to  enquire  when  the  case  shall  aiise,  what 
effect  can  be  given  to  this  rale  of  the  board.  It  was  also  contend- 
ed that  the  negligence,  charged  in  this  instance,  is  punishable  under 
the  5th  section  of  the  act,  and  reference  is  made  in  support  of  this 
argument,  to  that  part  of  the  decision  of  this  Court,  upon  a  for- 
mer occasion,*  which  declared  "  that  the  neglect  or  refusal  of  a 
Pilot  to  board  a  vessel,  when  he  can,  knowing  her  to  be  in  want 
of  a  Pilot,  from  the  exhibition  of  signals  or  otherwise,  if  damage 
ensue  to  her  on  that  account,  will  subject  such  Pilot  to  be  proceed- 
ed against,  according  to  the  provisions  of  the  5th  section  of  the 
act."  But  as  it  was  then  said,  these  two  sections  have  in  view, 
totally  different  objects ;  the  one  is  between  Master  and  Pilot ;  it 
is  a  remedy  given  to  the  Master  for  the  recovery  of  damages, 
which  he  may  have  sustained  in  consequence  of  the  refusal  of  the 
Pilot  to  do  his  duty;  the  right  under  this  section  exists  only  where 
damages  have  been  sustained.  The  7th  section  vests  a  controlling 
power  directly  in  the  Commissioners,  over  the  Pilot,  a  part  from 
any  question  of  damages.  It  is  again  argued  that  the  proceeding 
under  the  7th  section,  being  a  criminal  nature,  must  be  by  indict- 
ment, information,  or  action  on  the  statute.  The  tribunal  by  whom 
this  sentence  has  been  past,  is  one  not  proceeding  according  to  the 
course  of  the  common  law.  The  act  under  which  they  proceed, 
prescribes  no  method  by  which  the  powers  delegated  to  them  are 
to  be  carried  into  effect     There  are  certain  principles,  however, 

*  Supra^  page  299. 
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recognized  by  all  judicial  tribunals  in  our  country,  founded  upon 
the  obvious  dictates  of  justice,  which  must  be  obserred.     Amonff 
them  are  these  :  that  the  party  accused  must  know  with  what  he  is 
charged,  that  an  opportunity  be  afforded  him  to  attend  his  trial 
and  make  his  defence ;  that  a  reasonable  tin)e  be  allowed  him  to 
prepare  for  that  defence,  that  the  means  be  a£R)rded  him  to  com- 
pel the  attendance  of  his  witnesses,  and  of  cross-examining  the 
witnesses  produced  against  him.      Yielding  obedience,  (as  it  seems 
to  me  they  have  doae  in  this  case,)  to  the  restrictions  thus  imposed 
by  the  principles  of  natural  justice,  the  Commissioners  must  be 
left  to  adopt  their  own  forms  and  mode  of  proceeding.     An  ex- 
ception is  taken  to  the  form  of  judgment.     It  is  contended  that 
the  resolution  of  suspension,  though  in  the  nature  of  a  judgment,  is 
not  a  judgment.     Upon  this  subject,  the  return  discloses,  that  the 
evidence  being  closed,  the  chairman  referring  to  the  charge  upon 
the  docket  as  is  herein  before  stated,  propounded  the  question 
"Is  John  Low  guilty  of  the  charge  above  laid  and  declared  against 
him  ?"  when  the  board  decided  that  he  was  guilty.     It  was  then 
upon  motion,  resolved  that  the  warrant  or  license  of  John  Low,  a 
Pilot  of  this  port,  be  annulled  and  revoked,  and  that  he  be  hence- 
forth totally  suspended,  and  be  deemed  incapable  to  receive  and 
take  any  fee,  gratuity  or  reward,  for  the  guiding  or  piloting  any 
vessel  or  ship,  inward  to,  or  outward  from,  the  port  of  Savannah. 
This,  it  is  said,  is  nothing  more  than  the  opinion  of  the  Court ;  it 
is  their  determination  and  sentence,  and  not  the  sentence  of  die 
law ;  that  they  should  have  proceeded,  '*  therefore,  it  is  eonsidered 
by  the  Court,"  ideo  consideratum  est  per  curiam^  which  implies 
that  the  judgment  is  the  act  of  law,  pronounced  by  the  Court  after 
due  deliberation.    3  Bh  Com.  390.    Whatever  strictness  and  tech- 
nical precision  may  have  existed  at  one  time,  as  to  die  forms  of 
pleading  and  entering  verdicts  and  judgments,  the  practice  and 
tendency  of  the  Courts  tiave  been,  to  relax  that  strictness,  and  to 
disentangle  justice  of  those  more  formal  fetters  which  impeded  her 
march,  without  rendering  her  progress  more  certain.     In  our  own 
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slate,  this  hns  been  carried  very  far  by  the  legislatire  enaclmeiit 
of  1818,  {Prince f  228)— which  declarem  that  when  there  is  a 
good  and  lagal  caufle  of  action,  plainly  and  distinctly  set  forth,  and 
a  copy  in  substance  is  served,  that  every  other  objection  diall  be» 
on  motion,  amended  withoBt  delay  or  additional  costa,  and  that  no 
special  pleading  shill  be  introduced  or  admitted.  It  is  true,  the 
discretion  of  the  Courts,  on  the  subject  of  amtndipent  is  limited 
whilst  the  proceeding  is  yet  in  paper^  and  that  after  it  becomes  a 
record,  it  can  only  be  aa^nded  by  some  of  the  statutes  ot jeofails. 
Butit  was  admitted  that  the  16  and  17  Car.  2,  ch.  8,  had  brought 
the  cases  upon  verdicts,  within  the  statutes  oi  jeofails.  A  judg- 
ment, therefore,  of  defective  form,  entered  in  a  civil  case  upon  a 
verdict,  would  be  clearly  amendable,  or  in  other  words;  tfie  effect 
of  the  statute  is  to  dispense  with  this  nicety  of  form  in  relation  to 
tke  judgment  It  is  difficult  in  my  view,  to  find  a  reason  why  this 
scrictaess  should  be  departed  from,  in  regularly  establidied  tribu- 
nals proceeding  according  to  th<  course  of  the  conmion  law,  and 
should  be  dispensed  with  rigor  and  exactness  to  summary  and  ex- 
traordinary jurisdictions.  And  the  role,  as  I  understand  it,  is  pre- 
cisely the  reverse.  These  tribunals  are  held  with  the  utmost 
strictness,  within  the  exact  limits  of  the  jurisdiction  prescribed  to 
diem  by  Statute,  but  they  are  reviewed  with  the  utmost  liberality 
as  respects  regularity  and  fonn.  Cowp.  19,  Id.  Raymond^  80, 
and  numerous  cases  in  the  difierent  States.  I  have  been  consider- 
uig  thid  point,  assuming  as  true,  the  other  exception  made  in  con- 
nexion with  it,  that  the  office  of  a  Pilot  is. a  freehold  ;  that  it  vests 
such  an  interest  in  him,  as  cannot  be  taken  away,  bat  by  regular 
judicial  process.  It  does  not  appear  to  me,  however,  that  the 
office  of  a  Pilot  is  a  public  office :  it  is  a  private  profession,  trade, 
or  calling,  which  the  legislature  has  subjected  to  certain  regula-  - 
tions  and  restrainte ;  previously  to  which,  any  person  who  chose, 
might  exercise  the  employment  of  a  Pilot  The  legislature  by 
the  act  of  1709,  have  declared  that  such  persons  shall  hereafter  be 
chosen  and  licensed  by  the  Commissionersy  from  their  fitness  and 
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eompeUney  to  act  at  Piloliu  When  90  Jieemed,  ikey  •eqvdre  a 
right  in  this  parfluit,  which  donbtlcM  ia  a  speeiee  ofprapeTtf,  be« 
canae  a  man^s  trade  or  calling  is  his  property.  Bat  the  eight  which 
is  here  acquired,  ia  sublet  to  all  the  restrictions  impoeed  by  the 
act,  and  liable  to  be  forfeiiad  for  any  of  the  reasons  specified  in  it. 
It  is  taken,  subject  to  all  controlling  powers  Tested  ia  the  Commia- 
sioners  by  the  act.  In  2  Burr.  740,  the  judgment  was,  "  haring 
taken  the  case  into  consideration,  and  fully  weighed  the  same,  said 
assembly  did  then  and  there  order  that  the  said  T.  I.  B.  W.  should 
be  renaored  and  discharged  from  his  said  place  and  office  of  one  of 
dM  capital  Burgesses  dtr.  and  the  said  T.  I.  B.  W.  was  then  and 
there  accordingly  remored  and  diachaiged."  In  2  Burr*  727,  it 
was  then  and  there  mored  that  the  said  dtc,  should  be  remored 
6lc.  therefore  having  weighed  and  considered  the  charge,  they  did 
then  and  there,  discharge  and  remoTC.  Numerous  cases  of  this 
kind  may  be  cited,  whare  the  judgment  is  only  the  resolution, 
order  or  sentence  of  the  body  acting.  It  has  been  adjudged  in 
Connecticut^  that  a  judgment  by  a  justice  of  the  peace,  whidk  an- 
swers the  issue,  and  on  which  execution  was  granted,  will  not  be 
reversed,  because  it  did  not  say  that  the  party  shoidd  recover,  and 
that  ezecuiion  should  iaane.  8  Day^s  Cases^  502.  80  also  a  judg- 
ment oi  the  County  Court,  <)eclaring  all  the  estate  of  defendant  for- 
feited to  the  State  of  Connecticut,  rendered  on  legal  and  regular 
process,  and  on  doe  enquiry  into  the  facts,  cannot  be  considered  as 
void,  but  is  valid  in  law,  till  reversed,  although  the  entry  of  tW 
finding  of  the  facts  should  merely  state,  **  that  the  Court  having 
heard  evidence  relatiVc  to  the  defendant's  going  with  the  enemies 
of  the  United  States,  and  considered  thereof,  are  of  opinion  that  the 
real  and  personal  estate  of  the  said  defendant  be,  and  the  same  is 
forfeit'*  Allen  vs.  /Toff,  Kirby,  221.  In  the  case  in  6  Wkeatonf 
127,  whieh  was  cited  at  the  bar  for  another  purpose,  the  order  of 
the  County  Court,  as  disclosed  by  the  transcript,  was  **ob  motion 
it  is  ordered,  adjudged,  and  decreed."  This  is  only  equivalent 
wWi,  "ItisresolTed." 
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Several  of  the  exceptions  go  jio  the  testimony.     In  consequence 
of  the  absence  of  some  of  the  witnesses,  as  disclosed  by  the  return, 
tlie  meeting  was  adjourned  to  a  further  day,  and  for  some  reason 
not  disclosed,  the  final  decision,  after  taking  testimony,  was  ad- 
journed to  the  then  next  regular  meeting.     The  defendant  was 
summoned  each  time;  the  first  and  third  summonses  stated  the 
eharge  in  the  same  manner ;  the  second  was  for  negligence  of 
duty,  in  not  boarding  ship  Helen  Mar,  in  want  of  a  Pilot,  on  the 
29th  and  30th  September  last     It  is  objected,  that  these  charges, 
being  different,  the  evidence  taken  at  one  meeting,  could  not  be 
read  at  another.     There  is  some  slight  difference  in  framing  the 
summonses,  but  the  charge  is  siU>6tantialIy  the  same.     It  was  one 
offence  which  was  investigated  throughout     Mr.  Low  attended  the 
first  and  second  meetings,  and  made  no  objection  to  the  testimony; 
and  if  improper  evidence  be  admitted  and  not  objected  to  at  the 
time,  the  party  is  concluded ;  he  is  taken  to  have  consented,  qui 
tacet  consentire  videtur.     But  ct  the  third  meeting,  which  the  de- 
fendamt  did  not  attend,  the  evidence  of  Fortescue^  which  had  been 
taken  at  the  second,  was  read  over  to  a  witness  who  was  under  ex- 
amination, and  who  confirmed  it     This  was  certainly  an  icregulnr 
mode  of  proceeding.     But  the  liberality  extended  to  such  tribunals 
as  this,  reaches  as  well  the  regularity,  as  the  form  of  their  pro- 
ceedings.    The  defendant  had  been  regularly  summoned ;   he 
might  have  been  present  if  he  ivouid,  and  might  have  objected  to 
tlM  course  pursued.     Defect  and  informality  in  the  evidence,  is 
not  always  a  good  ground  for  a  motion  for  a  new  tiial,  in  Courts 
whose  duty  it  is  to  proceed  regularly.     It  is  further  objected  that 
the  Commissioners  were  bound  to  dispose  of  the  case  at  the  first 
meeting,  and  the  power  to  adjourn  is  denied  to  them.     The  pow- 
ers essential  to  the  fair  and  impartial  administration  of  justice,  are 
incidenU  of  every  Court     The  right  to  adjourn,  under  peculiar 
circumstances,  is  sometimes  essential  to  the  attainment  of  justice. 
That  a  party  is  to  be  hurried  to  trial,  unprepared,  and  without  even 
an  opportunity  of  procuring  the  attendance  of  his  witnesses  is  so 
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pregnant  with  injustice,  that  I  hare  considered  the  principle,  which 
requires  thiu  opportunity  to  be  aflTorded,  as  pervading  and  controll- 
ing the  jurisprudence  of  our  country ;  and  yet  it  is  to  this  extent 
that  the  position  contended  for,  would  lead  us.     It  requires  that 
the  cause  should  have  been  decided  at  the  first  regular  meeting,  at 
which  the  defendant  below  was  summoned  to  appear.     Now,  how- 
ever important  it  may  have  been  to  the  defendant  himself  to  obtain 
time,  it  could  not  have  been  granted  him-     If  the  right  to  adjourn 
exists  for  the  convenience  or  even  necessity  of  the  defendant  be- 
low, it  must  exist  for  any  good  and  sufficient  cause.     At  the  ad- 
journed meeting  the  defendant  attended,  and  was  asked  if  he  took 
any  exceptions  to  the  examination  of  testimony,  on  the  ground  of 
its  being  an  adjournment  of  a  regular  meeting,  to  which  he  replied 
that  he  did  not.     I  take  it  to  be  pretty  well  settled,  that  if  a  party 
appear  and  go  to  trial,  it  is  a  waiver  of  any  objection  to  an  ad- 
journment irregularly  granted.     There  can,  therefore,  be  no  ob- 
jection to  the  adjourned  meeting,  and  the  cause  was  finally  disposed 
of  at  the  ^second  regular  meeting  after  the  defendant  had  received 
his  first  summons.     The  argument  deduced  from  the  delay  of  jus- 
tice, in  these  summary  jurisdictions,  cannot  be  carried  so  for  as  to 
subvert  justice. 

The  Act  of  the  Legislature  of  1825,  authorizes  the  Mayor  and 
Aldermen  of  the  City  of  Savannah,  to  elect  Commissioners  of  Pilot- 
age. Certain  of  the  Commissioners  who  sat  upon  the  trial,  were 
appointed  by  the  Mayor  and  Aldermen  by  resolution.  It  is  ob- 
jected that  the  election  should  have  been  by  ballot;  but  I  am  in- 
clined to  believe,  that  in  the  absence  of  any  prescribed  mode  of 
election  pointed  out  in  the  statute,  this  yas  a  good  exercise  of  the 
power  conferred  on  the  Mayor  and  Aldermen  by  the  Legislature. 
Various  exceptions  go  to  the  constitutionality  of  the  Acts  of  the 
Legislature  regulating  pilotage,  and  assert  their  violation  of  the 
Constitution  of  this  State,  and  of  the  United  States.  It  is  said  that 
the  Constitution  of  the  United  States  vests  in  Congi-ess  the  exclu* 
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flHtre  right  to  regidate  commerce,  from  which  it  b  contended,  flow« 
the  regulation  of  Pilots  in  sea-porta.  But  Congress  has,  expressly, 
by  the  Act  of  1789,  adopted  the  legislation  of  the  different  States 
upon  this  subject ;  still  it  is  contended  that  whilst  an  existing  law 
may  thus  be  adopted,  it  is  not  competent  to  the  Congress  of  the 
Union,  prospectively  to  authorize  the  states  to  legislate  npon  a 
subject  thus  exclusively  confided  to  Congress.  But  is  it  true  that 
Congress  has  this  exclusive  power  ?  The  States  do  not  legislate 
upon  this  subject,  by  virtue  of  authority  derived  from  Congress ; 
they  are  found  in  the  possession  and  exercise  of  the  power,  and 
they  retain  the  right  to  legislate  upon  this  subject  within  their  own 
territories  and  over  their  own  citizens.  If  I  am  to  consider  myself 
as  bound  by  the  decisions  of  the  Supreme  Court  of  the  U.  States, 
upon  questions  in  which  the  Constitution  of  the  United  States  is 
involved,  the  only  limit  which  would  be  put  to  the  right  of  the 
States  thus  to  legislate,  within  their  territories  and  over  their  own 
citizens,  would  be,  when  such  legislation  interfered  with,  and  was 
contrary  to  an  Act  of  Congress  passed  in  pursuance  of  the  Consti- 
tution. {Gibbons  vs.  Ogden^  9  Whcaton  211.)  In  this  instance 
there  is  no  Act  of  Congress  which  can  come  into  collision  with  the 
State  legislation — the  only  Act  which  Congress  has  passed  on  the 
subject,  being  to  adopt  the  Acts  of  the  different  States. 

The  next  and  last  exception  which  I  shall  consider,  suggests  the 
violation  of  the  Constitution  of  the  United  States,  and  of  that  of 
this  State,  relative  to  trial  by  Jury.  I  might,  perhaps,  with  great 
propriety,  content  myself  by  putting  the  further  consideration  of 
these  exceptions  upon  the  ground  taken  at  the  bar,  that  the  Con- 
stitutional validity  of  a  Legislative  Act,  by  which  a  special  autho- 
rity is  delegated  to  Commissioners  for  special  purposes,  cannot  be 
decided  on,  upon  application  for  certiorari,  or  in  any  other  sum- 
mary way.  The  case  of  Bullard  vs.  Bennett^  (2  Bur.  T75,)  de- 
cides that  the  validity  of  a  by-law  cannot  be  questioned  upon  the 
return  of  a  process,  or  in  any  summary  way.    This  authority  was 
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Aed  in  a  case  brought  up  from  thte  Mayor  and  Aldermen  of  the 
eity  of  Sairannah«  some  years  ago,  by  a  late  learned  member  of 
our  bar,  dtstingoished  for  his  soundness  as  a  lawyer,  who  con- 
tended  that  if  the  validity  of  a  by-law  could  not  thus  be  questioned, 
a  fortiorif  the  Constitutional  ralidity  of  a  Legtslatire  Act,  couM 
not.     I  confess  myself  strongly  impressed  by  the  force  of  the  rea« 

soning,  then  urged  in  support  of  the  proposition.     [Staie  yb.  NoeL 

1  Charlton's  Rep.  50.] 

I  proceed,  however,  to  remark  upon  this  exception,  that  I  do 
not  consider  the  act,  for  which  the  defendant  below  was  proceeded 
against,  as  a  crime  within  the  meaning  and  sense  of  the  2d  section 
of  the  3d  article  of  the  Constitution  of  the  United  States,  or  the 
6th  article  of  the  amendment  thereto ;  nor  as  a  criminal  proceed- 
ing or  prosecution  embraced  within  any  provision  of  the  Constitu- 
tion of  the  United  States  ;  neither  do  I  connider  it  violative  of  the 
7th  article  of  the  amendments  of  said  Constitution. 

The  Constitution  of  this  State  of  1796,  declares,  **  that  trial  by 
Jury,  as  heretofore  used  in  diis  State,  shall  ^remain  inviolate.'*     In 
the  Consiitutioa  adopted  in  1777,  and  that  in  1789,  the  expressiiMi 
**  heretofore  used*'  is  omitted.     As  early  as  1662,  an  Act  was 
passed  in  tfaos,  then  province  of  Georgia,  for  the  regulation  of  Pi- 
lots, (  W^k.  IHg.  7&,)  from  which  the  Act  of  1799  seems  to  have 
been  copied,  with  those  alterations  which  the  wisdom  of  the  Legis- 
lature at  that  time  dicUted.     In  the  2d  section  of  the  Act  of  '62, 
U  wvis  directed  that  the  Pilot  should  be  licensed  by  the  Governor ; 
and  in  the  6th  sectioi^  that  the  Commissioners  should  apply  to  the 
flovernor,  to  revoke,  or  aiinul  the  warrant  or  Ucense,  for  the  same 
causes  which  aie  pointed  out  in  the  7th  section,  Act  of  '99,  as 
grounds  of  suspension.     This  Act  continued  in  force,  regularly 
revived,  till  1783»  when  it  was  made  perpetual.    It  is  obvious^ 
ther^re,  that  the  suspension  of  a  Pilot  for  the  very  causes  enu- 
merated in  the  7th  section,  without  trial  by  Jury^  was  known, 
used  and  piaciised  in  Georfioy  anterior  to  the  Bevolation,  that  it 
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was  the  law  of  the  land  at  the  adoption  of  the  Constitution,  and 
that  in  the  very  succeeding  year  after  its  adoption,  the  Legisla- 
ture, with  this  provision  of  the  Constitution  staring  them  in  the 
face,  passed  the  Act  of  1799,  which  did  no  more  in  this  regard 
than  transfer  the  power  of  suspending  from  the  Governor  to  the 
Commissioners.  I  am  aware  of  the  argument  which  has  been 
sometimes  used,  that  the  trial  by  Jury  being  a  common  law  right, 
all  summary  jurisdictions,  newly  created  and  unknown  to  the  com- 
mon law,  which  go  to  lake  away  or  abridge  the  trial  by  Jury,  are 
infringements  of  the  rights  of  the  people.  In  England  where  this 
common  law  right  exists,  and  from  whence  it  was  originally  de- 
rived to  us,  various  jurisdictions  of  this  kind  exist,  not  sanctioned 
by  the  common  law,  but  resting  upon  statute ;  and  apart  from  the 
Act  In  question,  very  many  such  jurisdictions  existed,  and  were  in 
use  in  this  State,  anterior  to  the  Revolution  and  at  the  time  of  the 
adoption  of  the  Constitution.  The  argument  would  lead  us  to  the 
abolition  of  all  these,  since  the  only  summary  jurisdiction  which 
may  be  considered  as  fairly  sanctioned  and  recognized  by  the 
common  law,  is  that  of  Justices  of  the  Peace*  The  proceedings  of 
these  inferior  judicatories,  have  at  diderent  times,  and  under  vari- 
ous circumstances,  passed  in  review  before  the  Superior  Courts  of 
the  State.  A  contemporary  exposition  of  the  Constitution,  prac- 
tised and  acquiesced  under  for  a  period  of  years,  fixes  the  construc- 
tion, and  the  Court  will  not  shake  or  control  it.  So  also,  it  is  a 
sound  principle,  that  where  there  is  doubt  upon  the  Constitution- 
ality of  a  law,  the  law  ought  to  be  sustained :  it  should  be  a  clear 
case  in  which  a  law  is  declared  unconstitutional.  When  I  reflect, 
that  jurisdi<^tions  of  this  sort  have  been  found  necessary  in  all 
countries ;  were  established  and  used  in  Georgia  previously  to, 
and  at  the  time  of  adopting  the  Constitution  ;  that  the  Act  in  ques- 
tion was  passed  the  following  year,  and  probably  by  many  of  those 
whb  framed  the  Constitution,  and  are  to  be  presumed  best  ac- 
quainted with  its  meaning ;  that  those  jurisdictions  have  ever  since 
been  acquiesced  in  by  the  people,  and  acted  upon ;  that  by  declar- 
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ing  this  Act  unconstitutional,  the  whole  of  these  summary  jurisdic- 
tions,  (except  so  far  as  they  exercise  the  powers  of  Justices  of  the 
Peace,)  must  at  once  be  swept  away,  however  useful  and  impor- 
tant they  may  have  been  found,  I  confess  myself  unprepared  so 
to  pronounce  it. 

Having  given  to  this  case  the  patient  investigation  which  the 
proper  construction  of  this  statute  seemed  to  require,  and  which 
was  demanded  by  the  learning  and  research  displayed  in  the  ariru  - 
ment,  I  feel  myself  constrained,  as  the  result  oC  my  best  reflec- 
tions, to  pronounce  upon  these  pro^edings  a  judgment  of  aMrm- 
ance^  and  it  is  accordingly  so  ordered. 

Judgment  affirmed.' 

Jno.  C,  Nicoll,  for  plaintiff— M.  H.  McAi^list^r,  for  defend- 
ant. 
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Elias  B.  Crane  vs.  James  S.  Bulloch. 
Motion  for  new  trial. 

When  the  Jary,  acting  under  the  chaige  of  the  Judge,  base  their  rerdict  upon  a  point  not  in 
ime,  a  new  trial  will  be  granted. 

StcmBt  if  ■obftantial  justice  has  been  done  by  the  rerdict. 

To  support  a  collateral  undertakiDg  to  answer  for  the  debt,  Ac  of  another,  made  auht^qumUty 
to  the  original  agreement,  there  must  be  some  new  consideration  shewn,  growing  out  of,  or 
having  reference  to  such  original  agreement 

R.  a  feme  covert,  drew  her  draft  in  iavor  of  C.  on  B.  who  accepted  the  same,  payable  when  in 
funds.  After  this  acceptance,  J.  S.  B.  the  trustee  of  the|drawer*s  separate  property  under  a 
deed  of  marriage  settlement,  wrote  upon  the  draft,  **  I  will  have  this  paid  Mit  of  the  next 
crop,"  and  signed  his  name  as  Trustee.  On  action  of  assumpsit  brought  by  C.  against  J.  8. 
B.  upon  tMs  promise,  held^  that  there  was  no  consideration  for  the  promise,  Uiat  the  case  was 
within  the  prorisions  of  the  statute  of  Frauds  and  Perjuries,  and  that  the  action  was  not  main- 
tainabto. 

By  IiAl¥,  JTndge. 

THE  fiicts  of  tkis  case  are  briefly  these :  Mrs.  Rutherford^  a  feme 
covert,  drew  her  draft  on  T.  Butler  4*  Co.  in  favor  of  the  plain- 
tiff, which  was  accepted  by  Butler  4*  Co.  payable  when  in  funds. 
Subsequently  to  this  acceptance,  Bulloch^  who  was  the  trustee 
of  the  drawer's  separate  property  under  it  deed  of  marriage  set- 
tlement, wrote  upon  the  draft,  **  I  will  have  this  paid  out  of  the 
next  crop,"  and  signed  his  name  as  trustee.  The  Jury  upon 
the  trial  of  the  appeal,  returned  a  verdict  for  the  defendant ;  and 
now  a  motion  for  a  new  trial  is  made,  founded  principally  upon 
the  following  grounds.^ — That  the  presiding  Judge  misdirected 
the  Jury  ia  relation  to  the  right  of  the  defendant  to  resort  to  the 
trust  property,  in  the  event  of  a  recovery  against  him  in  this  ac- 
tion. 

That  the  Jury  rnider  the  influence  of  that  instructioo,  grounded 
their  rerdict  upon  a  point  not  in  issue. 

And  because  the  signature  of  the  defendant,  as  trustee^  showed 
the  wnsideration  of  his  promise. 
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I  remark,  that  the  Jmy  had  been  generally  charged  in  the  case 
by  the  Ck>urt;  that  they  had  retired,  and  aCier  \\air\ng  been  in  thm 
room  some  time,  returned  intoCofirt,  and  requested  the  instruction 
which  is  now  made  a  ground  for  this  motion.     The  right  of  the 
defendant  to  resort  to  the  trust  property  for  indemnity  against  any 
loss  he  might  sustain,  in  consequence  of  the  foregoing  undertaking, 
it  seems  to  me,  could  only  have  rehition  to  this  case,  so  far  as  it 
might  serve  in  aiding  to  make  out  a  consideration  to  support  the 
promise  of  the  defendant,  as  by  shewing  some  special  contract  to 
indemnify,  a  bond  of  indemnity  taken,  or  the  possession  of  the  pro- 
perty, or  funds  passed  at  the  time  to  the  defendant,  or  permitted 
to  be  retained  by  him.     Resting  as  the  right  must  do  in  this  case, 
from  the  testimony  upon  general  principles,  I  acquiesce  in  the  sug- 
gestion that  it  was  a  point  not  in  issue.     And  therefore,  without 
enquiring  into  the  correctness  of  the  instruction  given,  I  would  at 
once  grant  a  new  trial,  were  it  not  that  I  believe  subsUntial  justice 
has  been  done,  and  that,  according  to  law,  the  same  verdict  ought 
to  be  rendered  again  if  a  new  trial  were  granted.     I  proceed  to 
state  the  reasons  for  this  opinion. 

Whatever  diversity  of  sentiment  may  have  existed  as  to  the  ne- 
cessity of  shewing  a  consideration  where  the  collateral  underta- 
king of  a  third  party  is  simultaneous  with,  and  forming  a  part  of 
the  original  transaction  ;  the  weight  of  authority  in  England  and  in 
this  country  affirms  the  doctrine,  that  some  further  consideration 
growing  out  of,  or  having  respect  to  such  original  liability,  must  be 
shewn,  where  the  collateral  undertaking  is  not  connected  in  point 
of  time  with  the  original  agreement,  but  made  subsequently  there- 
to.    This  doctrine  is  in  fact  acquiesced  in  by  the  counsel  for  the 
plaintiff,  who  based  himself  at  the  trial  upon  that  count  in  the  de- 
claration which  averred  a  consideration  growing  out  of  the  charac- 
ter and  relatiofl  of  the  defendant,  as  trustee,  and  wImo  now  contends 
for  a  new  trial,  because  he  says,  the  signature  of  the  defendant,  as 
trustee,  shewed  the  consideration  of  his  promise.     The  only  en- 
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qotiy  thcn»  is  whether  sHch  consideraiioa  has  been  shew  a  as  will 
support  this  promise.  The  whole  case  comes  to  this :  Whether 
the  fact  that  Bulloch  was  trustee  of  the  drawer  and  signed  as  such, 
is  or  is  not  a  sufficient  consideration  for  his  premise;  What  is  a 
consideration  that  will  support  an  assumpsit?  It  is  sai^  to  be 
either  an  immediate  benefit  to  the  party  promising,  or  a  loss  to  the 
person  to  whom  the  promise  was  made.  A  benefit  to  the  defend- 
ant, or  a  prejudice  to  the  plaintifi*.  Ch.  J.  Marshall  says,  *'it  is 
not  absolutely  necessary  that  a  benefit  should  accrue  to  the  person 
making  the  promise.  It  is  sufficient  that  something  valuable  flows 
from  the  person  to  whom  it  is  made,  and  that  the  promise  is  the 
inducement  to  the  transaction.  ( Violett  vs.  Patton  5,  Cranch  150.) 

It  is,  I  think,  ezU*emely  difficult  to  lay  down  any  concise  defini- 
tion, or  general  rule,  sufficiently  comprehensive  to  embrace  the 
variety  of  obligations,  from  which  a  sufficient  consideration  may 
spring  for  a  promise.  Lord  Mansfield,  (in  Hawkes  vs.  Saunders, 
Cowp.  290,)  said  of  the  definition  I  have  first  given  here,  that  it 
was  quite  too  narrow,  and  that  the  existence  of  a  legal  or  equitable 
duty  is  sufficient  for  a  promise.  Mr,  J.  Buller  says,  "  the  true 
rule  is,  that  wherever  a  defendant  is  under  a  moral  obHgation,  or 
is  liable  in  conscience  and  equity  to  pay,  that  is  a  sufficient  consi- 
deration." Taking  this  case  upon  the  most  enlarged  view,  it  does 
not  appear  to  me  that  there  was  any  moral  obligation  on  the  part 
of  Bulloch  to  pay  this  draft.  There  was  no  equitable  liability. 
He  was  not  a  trustee  for  the  plaintifiT,  and  if  this  drafl  be  consider- 
ed in  the  nature  of  an  appointment  by  the  feme,  it  was  not  direct- 
ed to  him,  and  gave  him  no  authority  to  dispose  of  her  funds  under 
his  control.  If  Bulloch  could  hate  been  considered  as  trustee  for 
the  plaintifiT,  then  he  would  be  under  an  obligation  to  pay,  from 
which  a  new  consideration  personal  to  himself  would  arise,  and 
the  case  would  have  nothing  to  do  with  the  statute.  Such  was  the 
case  of  Williams  vs.  Leper,  (3  Burr.  1886,)  a  broker  to  sell  for 
the  benefit  of  the  creditors,  and  Williams,  the  plaintifiT,  whose  te- 
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nsnt  Taylor  had  been  distrained  for  rent.     Lord  Mcmsfield  said, 
^the  plainUff  enters  to  distrain,  he  has  a  legal  pledge  in  his  custo- 
dy.    The  doTendant  agrees  *  that  the  goods  shall  be  sold,  and  the 
plaintiflT  paid  in  the  first  place.'     The  goods  are  the  fund.    The 
cpMtibn  is  not  between  Taylor  and  the  plaintiff.    The  plaintiff  Yiad 
a  lien  upon  the  goods.     Leper  was  a  trustee  for  all  the  creditors, 
and  was  obliged  to  pay  the  landlord  who  had  the  prior  lien."     Mr. 
J.  Wilmot  in  this  case  remarks,  "  Williams,  the  plaintiff,  is  in 
possession  of  the  goods,  haying  entered  with  intent  to  distrain 
them.     Leper  was  the  agent  for  the  creditors.     He  makes  this 
prqmise,  in  order  to  discharge  the  goods  of  this  distress.     I  con* 
sider  this  distress  as  being  actually  made.     If  you  will  quit  the 
goods  and  disincumber  the  fund,  I  will  pay  you."     Mr.  J.  Yatfis 
SHjs^  "  he  undertakes  to  pay  this,  in  all  events,  pererapioriTy  and 
absolutely.'*  So  too,  in  the  case  of  an  executor  who  having  receiv- 
ed assets,  in  consideration  of  such  assets,  promises  to  pay  the  le- 
gatee.    Lord  Mansfield^  in  Hawkes  vs.  Saunders,  (Cowp.  290,) 
says,  he  receives  the  money  as  a  trust  or  deposit  to  the  use  of  the 
legatee.     He  ought  to  assent  if  he  has  assets.     Be  has  no  discre* 
tion  or  election.     He  returns  what  belongs  to  the  legatee,  and 
therefore  owes  him  the  amount.     The  defendant  having  a  full 
fund  to  pay  the  demand  which  the  plaintiff  had  a  right  to  recover, 
if  he  pleased,  he  in  consideration  of  diat  fund  promises  to  pay.     I 
cannot  think  that  this  is  not  a  sufficient  consideration.     And  he 
distinguished  this  case  from  Rann  vs.  Hughes,  (7  Term  Rep.  350,) 
in  which  there  were  no  assets,  and  where  Ld.  Ch.  Bar.  Skinner 
who  delivered  the  opinion  of  the  Judges,  says,  the  declaration 
states  that  the  defendant  being  indebted  as  administratrix  pro- 
mised to  pay  when  requested,  and  the  judgment  is  against  her 
generally.     The  being  isdet^d  is  a  sufficient  conmderation  to 
ground  a  promise,  but  the  promise  must  be  co-extensive  with  th« 
consideration,  unless  some  particular  consideration  of  feet  can  be 
found  here,  to  warrant  the  extension  of  it  against  the  defendant  in 

Part  ii.— P.  2. 
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her  own  capacity.     No  sufficient  consideration  occars  to  support 
this  demand  against  the  defendant  in  her  personal  capacity ;  for 
she  desires  no  advantage  or  convenience  from  the  promise  here 
made.     In  the  case  before  me,  as  I  have  already  said,  Mr.  Bulloch 
was  not  the  trustee  of  the  plaintiff.     He  held  no  funds  which  it 
was  his  duty  to  pay  to  the  plaintiff.     He  derived  no  advantage  or 
convenience  from  his  undertaking;  there  was  no  forbearance; 
the  plaintiff  had  no  lien  upon  the  property,  and  had  it  even  been  in 
posession  of  the  trustee,  he  could  not  have  divested  him  of  thatpo- 
session.    In  Keech  vs.  KennegaU  (1  Ves.  125,)  Lord  Hardwicke 
says,  at  law,  if  an  executor  promises  to  pay  a  debt  of  his  testator, 
a  consideration  must  be  alleged,  as  of  assets  come  to  his  hands  ; 
or  of  forbearance ;  or  if  admission  of  assets  is  implied  by  the  pro- 
mise ;  otherwise  it  will  be  but  nudum  pactum.    If  Bulloch  had 
been  in  possession  of  the  crop  at  the  time  o£  the  promise,  and  if 
that  possession  be  implied  from  the  terms  of  the  promise,  still 
diere  was  no  moral  duty  oi  obligation  resting  upon  him  to  dis- 
dharge  this  debt  to  the  plaintiff,  for  whom  he  did  not  receive  the 
property  in  trust*— the  only  principle  upon  which  the  decisions  go 
in  the  case  of  executors.     But  Bulloch  does  not  promise  to  pay 
peremptorily  and  absolutely  in  all  events,  as  in  the  case  referred 
to ;  it  is  a  promise  to  pay  out  of  the  next  crop,  and  in  his  charac- 
ter as  trustee,  making  as  it  seems  to  me,  in  the  absence  of  all  per- 
sonal consideration,  the  receipt  and  control  of  the  crop  a  condition 
upon  which  his  liability  was  to  depend.     Lord  Hardwicke^  in  the 
case  just  referred  lo,  says,  even  with  regard  to  executors,  **pro- 
miees  by  executors  to  pay  ihe  debt  of  their  testator  must  be  under- 
stood with  reference  to  assets,  otherwise  men  might  be  drawn  in." 
I  have  already  remarked,  that  there  was  no  benefit  to  Bulloch 
which  appeared  in  this  case — that  there  was  no  moral  obligation, 
or  equitable  liability  upon  him  to  pay  this  debt,  and  it  remains  to 
observe  that  it  does  not  appear  that  any  prejudice  accrued  to  the 
plaintiff,  or  that  any  thing  valuable  flfitwed  from  him,  which  was 
induced  by  the  promise.    It  is  obvious,  therefore,  that  there  is  no 
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new  distinct  independent  personal  consideni^on  for  ibis  promtse 
which  could  take  it  out  of  tKe  stalule  of  frauds.    The  case  falls 
within  that  clasa  of  cases  to  which  I  hare  referred,  of  a  promise 
made  subsequently  to  the  original  transactioo,  and  therefore  re- 
quiring under  the  operation  of  the  statute  oifraudsy  some  further 
consideiation  to  be  shewn,  having  an  immediate  respect  to  the 
original  subsisting  liability.     The  only  consideration  shewn  here, 
is  the  fact,  that  Bullock  acknowledges  himself  to  be  the  trustee  of 
the  drawer's  separate  property.     This  as  has  already  been  shewn, 
imposed  no  obligation  upon  Bullock  to  pay  this  draft,  and  is  con- 
sequently no  consideration  at  alL 

I  believe  that  upon  the  trial  of  this  case  (oo  much  was  lefl  to  the 
Jury,  that  the  case  is  plainly  with  the  defendant  upon  the  law,  and 
the  motion  for  a  new  trial  is  therefore  refused* 

Motion  denied* 
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Robert  Forsyth  vs.  Horatio  Marburt. 
Ft.  Fa»     Levy  on  land  and  claim  interposed  by  Mulford  Mar  sit. 

A  judgment  in  Georgia  coaatiUilM  a  lien  from  its  date  on  all  the  propertj  of  tiw  debtor,  and  is 
constructive  notice  to  al]  the  world. 

And  this  lien  is  eflioctual  agaiBft  all  subsequent  claims  to  the  property  derired  from  and  thro' 
the  debtor. 

QM^e^  if  such  lien  is  retained  on  property  of  debtor  sold  under  a  junior  judlppanti  or  attachae 
itself  solely  on  the  proceeds  of  the  sale. 

The  words  '*  ex  poBt/aeio  laws"  are  to  be  applied  exclusively  to  criminal  law. 

A  Sute  law  which  impairs  the  obligation  of  a  contract,  made  prior  to  its  passage,  is  unconstl- 
tutional  and  inoperative. 

And  it  is  equally  so,  whether  the  contract  egcista  in  its  origittti  shape,  or  has  been  merged  in  a 
Judgment 

A  statate  of  limiutions  to  bt  eonstitational  and  operatira,  most  glre  an  aHawaoee  of  time  tf» 
fvtytTo^  to  commence  the  action. 

A  law  whioh  prohibiu  a  levy  on  a  portion  of  the  debtor's  property,  previously  subject  to  an  ex- 
isting judgment,  is  unconstitutional,  as  it  impairs  the  obligatim  of  a  contract. 

Qumret  if  a  statute  which  acts  retrospectively  and  divests  a  vested  right,  but  does  not  impair 
the  obligation  of  a  contract,  be  abeolutely  void 

A  statute  should  be  construed,  (If  consistent  with  its  general  seope,)  so  as  to  give  it  a  pmspee- 
tive  operation,  where  a  contrary  construction  would  divest  a  vested  right. 

The  Act  of  19th  December,  iR22,  which  protects  the  property  of  the  debtor  fh>m  levy  under  a 
judgment,  where  such  property  for  a  definite  period,  had  been  in  possession  of  a  purchaser 
for  reasonable  compensation,  and  without  actual  notice  of  such  judgment,  may  properly  be 
eonstroed  so  as  to  refer  only  to  levies  founded  w  judgments  obtained  since  its  passage. 

Bach  sutme  introduces  a  npw  rule  of  law,  and  is  not  declaratory  of  the  old. 

A  claimant  in  a  claim  case  is  confined  to  his  own  right,  and  cannot  set  up  an  ootstanding  titls 
in  a  third  person,  to  defeat  ttie  levy  of  plaintiff*. 

Where  substantial  Justice  has  been  done  by  the  verdict,  a  nei^rial  will  not  be  granted,  although 
there  may  have  been  error. 

By  liA  W,  JIndffe. 

THE  questions  which  I  am  called  upon  to  adjudicate  in  this  case, 
as  made  upon  the  motion  of  the  plaintiff  in  execution  for  a  new 
trial,  are  two  fold,  viz :  Ist,  the  validity  and  construction  of  the 
Act  of  the  Legislature  of  Georgia,  passed  in  182%  (Foster^s 
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Dig.  162»)  entitled  an  Act  to  amend  the  26th  section  of  the  ju- 
diciary act  of  16th  December,  1799,  {Prinse's  Dig.  211,)  and 
also  to  prevent  a  fraudulent  enforceraentof  dormant  judgments; 
2dly,  whether  a  claimant,  in  &  claim  case,  under  the  statutes  of 
Georgia,  1799,  {Prince  213,)  and  1821,  (Foster  165,)  can  pro- 
tect himcBlf,  or  defeat  the  plain tifTs  right  to  levy  and  sell,  by 
resorting  to  an  outstanding  title  in  a  third  person,  not  a  party  to 
the  issue,  and  with  whom  he  claiioa  no  privity. 

1.  Then,  the  validity  and  construction  of  the  Act  of  1822. 

It  is  a  principle  of  the  English  law  that  lands  are  bound  from  the 
time  of  ^e  judgment,  so  that  execution  may  be  of  theae,  though  the 
party  alienes  bona  fide  before  execution  sued  out     The  remedy 
afforded   the  judgment  creditor  however  by   the   common   law, 
merely  enabled  him  to  hold  the  land  in  trust  until  the  debt  was 
discharged  by  ihe  receipt  of  the  rents  and  profits.     In  1732,  was 
passed  the  statute  5  George  II.,  c.  7,  which  made  lands  ^c.  within 
the  English  colonies,  chargeable  with  debts  and  subject  to  be  dealt 
with  on  ezecvtion,  precisely  as  personal  estate.    The  various  sta- 
tutory provisions  in  England,  in  favor  of  purchasers,  are  super- 
ceded by  our  own  legislation.     By  the  Act  of  1789,  ( Watk.  Dig. 
991,)  all  the  property  of  the  defendant  in  execution,  was  bound 
from  the  signing  judgment     By  the  Act  of  1792,  {Watk.  Dig. 
481,)  all  the  property  of  the  defendant  was  bound  from  the  day  of 
signing  judgment     Then  came  the  Act  of  1797,  ( Watk.  630,  Mar. 
^  Craw.  280,)  all  the  property  bound  from  the  day  of  obtaining 
the  first  verdict     And  lastly,  the  Act  of  1799,  which  bound  all  the 
property  from  the  signing  the  first  judgment    It  is  not  apprehend- 
ed, that  the  statute  of  5  George  II.,  c.  7,  just  referred  to,  touches 
the  question  of  lien ;  it  only  enabled  the  land  to  be  sold  absolutely 
as  personal  property,  but  the  execution  had  relation  back,  so  as  to 
bind  from  the  judgment     The  execution  under  which  the  levy  ia 
made,  was  issued  upon  a  judgment  recovered  in  1791.     Whether 
we  look  to  the  BngUsh  hiw,  or  to  the  variooa  statutes  of  Georgia 
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upon  this  subject^  it  is  manifest  that  the  judgment  creditor  in  Greor- 
gia,  acquired  a  lien  upon  aD  the  property  of  his  debtor  in  lands,  as 
well  as  personal  property.  The  nature  and  character  of  the  in- 
terest thus  gained  by  the  creditor  in  the  debtor's  property,  the 
duration  and  continuance  of  the  lien,  audits  effect  npon  the  subse- 
quently acquired  interest  of  third  persons,  as  alienees,  mortgagees, 
and  junior  judgment  creditors  deserve  our  consideration.  It  is  not 
an  absolute  right  in  the  property  itself  which  the  creditor  obtains 
by  his  judgment.  The  legal  title  is  not  transferred  from  the  debt- 
or to  the  creditor.  He  has,  however,  a  special  interest,  which  al- 
though indefinite  in  extent,  may  be  rendered  definite  by  a  levy ; 
an  equitable  interest  which  is  perfected  by  the  sale,  the  SherifiTs 
deed  completing  the  transfer  of  the  property  itself,  and  conveying 
the  legal  title.  The  master  of  the  Rolls  in  Brace  vs.  Duchess  of 
Marlborough^  (2  Pee:  WilliamSf  491,)  says,  a  judgment  creditor 
has  no  right  to  the  land,  he  has  neither  9ijus  in  re  nor  ad  rem.  All 
that  he  has,  is  a  lien  upon  the  land.  The  Supreme  Court  of  the 
United  States,  (in  Conard  vs.  Atlantic  Insurance  Chmpany^  1 
Pet.  S.  C.  Rep.  443,)  say,  it  is  not  understood  that  a  general  liea 
by  judgment  on  land  constitutes  per  se  a  property  or  right  in  the 
land  itself.  It  only  confers  a  right  to  levy  on  the  same  to  the  ex- 
clusion of  other  adverse  interests  subsequent  to  the  judgment ;  and 
when  the  levy  is  actually  made  on  the  same,  the  title  of  the  credi- 
tor for  this  purpose  relates  back  to  the  time  of  his  judgment,  so  as 
to  cut  out  intermediate  incumbrances.  He  has  no  jus  in  re^  but 
a  power  to  make  his  general  lien  effectual,  by  following  up  the 
steps  of  the  law  and  consummating  his  judgment  by  an  execution 
and  levy  on  the  land.  Thus,  whilst  the  creditor  acquires  no  abso- 
lute property  in  the  esUte  of  his  debtor,  he  has  an  interest  which 
is  capable  of  being  defined,  and  which  cannot  be  defeated,  save  by 
some  act  of  the  party  himself;  by  which  it  shall  be  lost  or  displaced* 
By  pursuing  the  means  pointed  out  to  him  by  law,  he  is  capable 
of  converting  his  general  lien  into  a  specific  title,  which  relating 
back  to  the  date  of  his  judgment,  must  prevail  over  all  subseqaent- 
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\y  acquired  adverse  interests  and  righU;  and  thns,  ihUUenaffwdi 
complete  security  against  subsequent  purchasers  and  mcumbraxiia^a. 
Before  this  is  done,  the  debtor  having  the  legal  Utle,  it  is  true,  may 
sell  or  incumber  the  property,  but  whoever  takes  it,  must  hold  it 
subject  to  the  lien,  which  lien  growing  out  of  matter  of  record  is 
constructive  notice  to  all  the  world.     A  purchaser  can  acquire  no 
other  righto  than  those  which  were  vested  in  the  seller,  in  whose 
shoes  he  stands.     So  if  the  property  be  levied  on  by  lyunior  judg- 
ment; it  is  still  subject  to  the  lien  of  the  elder  judgment     In  the 
language  of  Ch.  J.  MarshalU  "  the  circumstance  of  not  proceed- 
ing upon  an  elder  judgment,  until  a  subsequent  lien  has  been  ob- 
tained  and  carried  into  execution,  will  not  displace  the  prior  lien." 
{Rankin,  et.  al  vs.  ScotU  12  WhecU.  179.)     Both  these  cases  in  the 
U.  9'  Supreme  Court  establish  the  position,,  that  a  purchaser  under  a 
junior  judgment,  at  public  sheriff's  sales,  would  hold  the  property 
subject  to  the  lien  of  the  elder  judgment    I  forbear  the  expression  of 
an  opinion  on  this  point,  the  practtce  with  us,  (at  least  in  the  Eastern 
Circuit,)  having  been  to  allow  the  senior  creditor  to  claim  the  pro- 
ceeds of  sales.*    But  in  either  event,  the  rights  of  the  elder  judgment 
creditor  would  be  protected.     It  remains  to  observe  that  there  being 
no  limited  period  for  the  termination  of  this  lien,  it  is  indefinite  in  its 
duration  and  continuance— and  being  thus  perpetual,  can  only  be 
discharged  by  payment  and  satisfaction  of  the  debt,  or  as  before 
remarked  lost  or  displaced  by  some  act  of  the  party  himself. 

It  results  from  this  view  of  the  subject,  that  at  the  passage  of 
the  Act  of  1832,  the  plaintiff  in  execution  had  a  lien  upon  the  pro- 
perty of  the  defendant,  which  followed  it  into  the  hands  of  purcha- 
sers, which  was  not  barred  by  any  statute  of  limlutions,  and  which. 


.^pordyiger  at  aheriff'aidw  under  a  judgmtol,do«s  1101  take  the  laiMlsu^  prerL 

008  judf  aleo^  obtained  agaiiwt  the  former  owner  of  the  land,  unkee  it  wae  eold  expreasly,  eiib. 
ject  to  Bttch  prior  judifment.  The  proceeds  are  dietributod,  however,  according  to  the  priority 
of  the  lien*.  Commonwealth  vi.  A  Uxandcr,  (l4  Strg.  ^  Rawl  2S7.)  V.  S.  tb.  Mechanic^ 
Bank,  (CfUpin'i  Rep.  BT.y-HBd,} 
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consequently,  could  not  be  divested  or  defeated  by  any  sale  or 
transfer  from  the  defendant  in  execution.  The  application  of  the 
statute  of  1822  to  the  case  before  me,  requires  a  construction  by 
which  it  is  made  to  retrospect,  nnd  by  giving  it  operation  anterior 
to  its  passage,  to  divest  and  take  away  from  the  plaintiff  this  vest- 
ed right  and  interest,  which,  as  has  just  been  shewn,  had  been  ac- 
quired under  the  then  existing  laws  of  the  State. 

1.  The  en4uiry  for  us  is,  whether  there  is  any  provision  in  the 
Constitution  of  this  State,  or  of  the  United  States,  controlling  and 
inhibiting  retrospective  legislation  affecting  vested  rights  in  civil 
matters. 

2.  Whether  apart  from  any  express  inhibition  in  the  Constitu- 
tion there  be  any  unitrersally  admitted  principle  of  natural  right 
and  justice,  possessing  a  restraining  influence  over  the  Legislature 
and  amounting  to  absolute  prohibition  to  pass  any  law  violative  of 
its  dictates. 

3.  Apart  from  the  idea  of  absolute  prohibition,  we  will  consider 
the  effect  of  such  a  principle  upon  the  construction  of  a  statute, 
where  there  is  room  for  construction. 

4.  How  far  the  act  under  consideration  may  be  viewed  as  mere- 
ly declaratory,  and  therefore  susceptible  of  the  construction  main- 
tained by  the  claimant 

In  the  Constitution  of  the  United  States  it  is  declared,  that  no 
State  shall  pass  any  ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts.  In  the  Constitution  of  the  State  of  Georgia, 
it  b  said  no  ex  post  facto  law  shall  be  passed. 

These  words  ex  postfacto^  as  defined  by  Blackstone^  (1  vol.  Com. 

46,)  and  as  understood  and  explained  by  all  the  judicial  tribunals 
both  State  and  Federal,  have  been  so  universally  applied  to  crim- 
inal in  exclusion  of  civil  law,  that  however  just  and  necessary  the 
extension  of  their  sense  and  meaning,  to  embrace  the  latter,  might 
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seem  to  me,  I  could  scarcely  feel  myself  at  liberty  so  to  adjudge.* 
It  is  true,  that  in  a  late  case  an  enlightened  Jxmav  wpon  the  \>eTich 
of  the  Supreme  Court,  United  States,   (Mr.  Justice  Johnson  in 
Satterlee  vs.  Matthewson,   «  Pet  S.  C.  Rep.  414,)  rery  decidedly 
expressed  a  different  opiaion,  and  has  appended  a  valuable  note 
containing  some  useful  research  and  learning  upon  the  subject 
the  end  of  the  2d  roL  Peters'  Rep.     Ye(  the  decision  of  tblt 
Court  as  made  in  the  case  of  Colder  and  wife  rs.  Bull  and  v>if 
(3  Ball.  386,)  stands  unchanged  and  has  never  been  renounced  h* 
the  Court,  and  it  will,  I  presume,  control  the  meaning  of  these 
words  so  long  as  it  does  remain. 

No  State  shall  pass  any  law  impairing  the  obligations  of  con-    /^ 
*  tracts.     However  in  the  interpreUtion  of  these  words,  the  most 
distinguished  Jurists  of  our  country  have  differed,  when  consid- 
ering  their  effect  in  restraining  the  enactment  of  laws,  which 
would,  prospectively  considered,  impair  the  obligation  of  con- 
tracts,  (as  an  insolvent  law  which  discharges  the  future  acquisi- 
tions of  the  debtor,)  all  have  concurred  in  their  entire  efficacy  to 
prevent  such  laws  from  operating  upon  contracts  made  before  the 
passage  of  the  law.     If  it  shall  appear,  therefore,  that  the  obUga- 
"^on  of  this  original  contract,  although  the  contract  itself  be  merged  . 
in  the  plaintiff's  judgment,  would  be  impaired  by  the  construction 
contended  for  by  the  claimant,  then  it  is  obvious  that  the  Legisla- 
ture could  not  in  the  most  direct  terms  pass  such  a  law,  and  as  a  ^ 
necessary  consequence  the  Courts  would  not  be  authorized  so  to 
construe  it,  if  it  were  susceptible  of  any  other  construction,  by 
which  the  Act  could  be  maintained.     I  say  notwithatan^ng  the 
contract  itself  be  merged  in  judgment,  for  although  it  has  been 
decided  that  a  judgment  is  no  contract,  (BtdZeson  vs.  WhyteU  3 


'Calderr9,BuU,0DaU.U^.3a^y  n««A«r  Ti.  i>edfe, (SCnmch.  ISa)  Ogd^yB,Smm' 
der»,  02  WheMUm  9S8.  Satterleerw  Mathewon,  (8  Petait  F.  S.  Rep.  380.)  WaUon^t 
al.  n.  Mercer,  (8  Pet.  8.  C.  Rep.  110.)— C^d.> 

Part  ii.~Q.  % 
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Burr.  1548,)  yet  the  expression  in  the  Constitution  is  not  to  impair 
the  contract,  but  its  obligation.  And  this  obligation,  according  to 
all  the  Judges  of  the  Supreme  Court  of  the  United  States,  means 
the  legal  obligation  as  contradistinguished  from  the  moial,  or  it  is 
the  liability  to  pay  and  to  perform,  which  the  law  at  once  imposes 
as  consequent  upon  the  contract.  Now  whatever  shape  the  con- 
tract may  assume,  the  obligation  remains  until  it  is  actually  dis- 
charged, or  until  the  law  will  imply  its  discharge  from  circumstan- 
ces. Any  law,  therefore,  which  impairs  not  the  original  contract, 
but  this  obligation,  whether  the  contract  remains  in  its  original 
shape,  or  has  been  merged  in  a  judgment,  it  seems  to  me,  ought  to 
be  considered,  as  within  the  operation  of  this  provision  of  the 
Constitution.  And  indeed  upon  the  other  view,  the  Constitution 
would  be  no  protection,  since  a  man  would  be  compelled  to  carry 
his  contract  into  judgment  before  he  can  enforce  it  But  how  is 
this  obligation  impaired  ?  Neither  the  original  contract,  nor  the 
judgment  is  nullified,  or  rendered  void.  It  will  be  recollected  that 
at  the  passage  of  the  Act  of  182%  under  consideration,  the  plain- 
tiffin  execution  had,  by  virtue  of  his  judgment,  a  lien  upon  all  the 
property  of  the  defendant,  that  this  lien  followed  the  property  into 
the  hands  of  a  bona  fide  purchaser  for  valuable  consideration,  he 
being  bound  by  the  constructive  notice  afforded  by  the  record  of 
the  judgment ;  that  it  continued  to  exist  for  an  indefinite  period  of 
time,  there  being  no  limitation  to  bar  it ;  in  short,  that  the  right  of 
the  plaintiff  in  execution  to  levy  upon  and  sell  the  property  of  the 
defendant,  although  in  the  hands  of  a  bona  fide  purchaser,  was  a 
perfect  and  a  vested  right,  which  could  only  be  divested  by  satis- 
faction of  the  debt  or  some  act  of  the  party  claiming  it.  The  Act 
in  question  construed,  so  as  to  apply  to  this  case,  would  prevent 
the  enforcement  of  the  judgment  upon  such  portion  of  the  defend- 
ant's property  as  had  been  sold  to  a  bona  fide  purchaser,  in  whose 
possession  it  had  remained  for  seven  years,  aldiough  such  posses- 
sion had  been  accomplished  before  the  passage  of  the  law.  This 
law  may  be  considered  as  a  statute  of  limitation,  which  operates  to 
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hkT  a  judgment — ^for,  whilst  it  quits  the  possenMon  of  the  purehft* 
«er,  it  takes  away  from  the  judgm^at  credVlox  vYie  tight  Vo  \evy  atid 
•elL    It  is  again,  the  sospenaioa  or  denial  of  the  remedy  in  Mo 
upon  a  certain  portion  of  the  debtor's  property,   or  what  is  in  ^ 
feet  the  same,  it  is  the  exemption  of  a  part  of  the  debior^s  pro- 
perty from  its  liability  to  the  payment  of  the  judgment     Viewed 
as  a  statute  of  limiUtions,  Uiere  is  nothing  to  prevent  the  Legists* 
ture  (tom  fixing  a  time  within  whieh  a  judgment  shall  be  enforced. 
as  well  as  to  pass  any  other  act  of  limitations.     But  then,  to  make 
any  statute  of  limitations  constitutional,  there  must  be  an  aOoww 
ance  of  time  in  futuro  to  commence  the  action  in  the  one  case,  or 
enforce  the  judgment  in  the  other.     Such  statutes  are  then  no- 
thing more  than  a  new  rule  of  evidence  which  the  Legislature 
have  a  right  to  impose.     But  if  there  be  no  allowance  of  time 
within  which  to  enforce  existing  and  vested  rights,  after  the  pas- 
sage of  the  law,  the  effect  is  as  completely  to  destroy  the  right,  as 
if  the  contract  were  annuUed  or  the  judgment  rendered  void. 
"Whilst  the  right  to  regulate  the  remedy  in  its  own  Courts,  must 
be  incident  to  each  State,  who  may  modify  and  change  it  as  die 
welfare  oC  aoeiety  may  require,  and  whilst  as  a  consequence  of 
this,  a  law,  changing  or  affecting  the  remedy  only,  is  not  consid- 
ered as  impairing  the  obligation  of  the  contract,  yet  an  absolute 
denial  of  the  remedy  amoaating  to  an  exemption  of  any  portion  of 
the  property  must  necessarily  impair  the  obligation  of  the  con^ 
tract.     The  distinction  has  often  been  asserted  between  a  law 
changing  or  modifying  the  remedy  only,  and  a  law  which  so  com* 
pletely  takes  away  the  remedy  as  to  destroy  tiie  right.    In  die 
great  case  of  Ogden  and  Saunders^  (12  Wheat  213,)  one  of  die 
Judges  says,  •*  a  law  which  in  any  shape  etempts  any  portion  of  a 
man's  property,  must  impair  the  obligation  of  the  contract"     Ob- 
viously if  you  take  away  the  means  of  enforcing  die  contract^  the 
power  of  coercion,  the  legal  obligation  is  gone.     The  act  in  ques- 
tion not  only  takes  away  the  right  to  enforce  the  judgment  upon 
the  specific  property,  but  it  actually  and  in  direct  terms  confers  an 
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ftdyersaiy  right,  by  nesting  it  absolutely  in  the  purchaser  dis- 
charged of  the  lien.  In  the  view  which  I  take,  therefore,  upon 
this  subject,  the  act  under  consideration  is  not  susceptible  in  con- 
sistency with  ^e  Constitution  of  the  United  States,  of  the  con- 
struction maintained  by  the  claimant.  If  I  am  correct  here,  it 
would  be  unnecessaiy  for  me  to  do  more  than  enquire  whether  the 
act  be  susceptible  of  a  construction  which  might  stand  wiA  the 
Constitution.  But  there  are  other  considerations  equally  decisiye, 
in  my  estimation,  in  rejecting  tlie  construction  sought  for.  I  pro* 
ceed,  therefore,  to  observe, 

2.  That  the  application  o(  this  statute  to  the  present  case,  it  has 
been  seen,  depends  upon  a  construction  which  causes  it  to  retros- 
pect so  as  to  take  away  a  vested  right  What  is  a  vested  right  ? 
One  of  the  Judges  of  the  Supreme  Court,  says,  it  is  when  a  man 
has  the  power  to  do  a  certain  action,  or  to  possess  certain  things, 
according  to  the  law  of  the  land.  It  has  been  shewn  that  under 
the  existing  laws,  at  the  time,  the  plaintiff  in  execution  had  acquir- 
ed a  right  to  levy  upon  and  sell  the  propei  ty  of  the  defendant,  and 
thus  to  convert  it,  or  its  proceeds  to  his  own  use,  in  exclusion  of 
every  person  in  the  world.  The  construction  desired,  takes  away 
this  existing  right  and  imposes  an  absolute  disability.  In  Dr.  JBoti- 
lam*«  case,  (8  Kep.  118,)  Lord  Coke  says:  *' It  appears  in  our 
books,  that  in  many  cases,  the  common  law  will  control  acts  of 
Parliament,  and  some  times  adjudge  them  to  be  utterly  void  ;  for 
when  an  act  of  Parliament  is  against  common  right  and  reason,  or 
repugnant  or  impossible  to  be  performed,  the  conunon  law  will 
control  it  and  adjudge  such  act  to  be  void."  Perhaps  more  than 
a  century  and  a  half  has  elapsed  since  an  English  bench  of  Judges 
has  ventured  to  declare  an  act  of  Parliament  void,  for  being  un- 
constitutional or  against  the  principles  of  common  right  and  rea- 
son. This  is  the  genius  of  the  government,  the  absolute  suprem- 
acy and  omnipotency  of  Parliament  With  us  the  separation  of 
the  different  departments  of  the  government,  with  their  respective 
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TigltU  and  powers,  being  defined  by  a  written  constHuiion,  are 
better  understood.     There  are  acts  w\\vc\i  t\\<a  la^f\a\xvt^  ^%n!Cio\ 
de^  although  not  expressly  prohibited  by   the  constitution.     An 
act  of  the  Legislatore,  contrary  to  the  great  first  principles  of  the 
social  compact,  cannot  be  considered  a  rightful  exercise  of  leiris- 
lative  authority.     In  a  late  case,  (  Wilkinson  tb.  Leland,  2  Pet  8. 
C.  Rep.  668,)  the  Sapreine  Court  of  the  United  States  sav,  ••  we 
know  of  no  case  in  which  a  legislative  act  to  transfer  the  property 
of  A.  to  B.  without  his  consent,  has  ever  been  held  a  constitution- 
al exercise  of  legislative  power  in  any  State  of  the  Union.     On 
the  contrary  it  has  been  constantly  resisted  as  inconsistent  with 
just  principles  by  every  judicial  tribunal,  in  which  it  has  been  at- 
tempted to  be  enforced."     Such  a  case,   I  remark,  and   others 
which  might  be  enumerated,  are  so  palpably  unjust,  that  it  shocks 
the  common  sense  of  every  man,  and  leads  to  the  conviction,  that 
under  such  legislation,  there  would  be  an  end  of  private  property. 
Yet  to  determine  upon  the  particular  cases  as  they  arise,  which 
are  obnoxious  to  these  principles,  is  so  deKcate  an  exercise  of  au- 
thority, and  the  intrinsic  difficulty  of  applying  rules  of  construc- 
tion to  the  Constitution  so  as  to  embrace  cases  within  its  spirit  and 
equity,  though  not  within  its  letter,  so  great,  that  I  forbear  to  de- 
cide, as  it  certainly  is  not  necessary  I  should  decide  in  this  parti- 
cular case,  that  a  retrospective  act  which  takes  away  a  vested  right, 
bat  which  cannot  be  construed  to  come  within  the  provlnon  of  the 
Constitution  as  to  contracts,  is  absolutely  void.*     But  I  am  pre- 
pared to  decide  under  the  third  point  proposed — ^That  wherever  an 
act  is  susceptible  of  a  prospective  operation  which,  although  not 
favoured  by  the  exact  letter,  may  yet  well  stand  with  the  general 
scope  of  the  statute,  it  shall  be  so  construed,  rather  than  retroact. 


•  "  RetrospecUre  lawa  which  do  not  impair  the  obligation  of  contracts,  or  partake  of  the  cha- 
racter of  ex  ffo»t  facto  l«we  ar«  Dot  condemned  or  fbrbidden,  hy  any  part  of  the  Ooii««*iotioo  •>f 
the  UMtad  State*"    iStHUrUs  rm.  MdithewtoH^  2Pat.  S.  C.  Rep.  4i3.>  (  Wat»on  ra.  Mtrc^^ 
6  Pet,  S.  C.  Rep.  110,  S.  P.)    But  see  3  Kent**  Com.  (3d  edit)  455,  and  caeee  cited  in  note  C<*-> 


■HEd.^ 
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80  as  to  take  away  a  vested  right.    The  rule  estahlished  in  Eng- 
land from  thf  earliest  history  of  the  cornmon  laWt  as  derived  (rom 
Bracton  and  Coke  is  to  limit  the  operation  of  the  statute  to  the 
passage  of  the  law ;  behind  this  period  it  may  not  retrospect. 
This  is  the  sound  rule  of  construction  where  there  is  room  for 
construction.     Nova  constitutio  futuri/t  formam  debet  imponcre^ 
non  prateritiSi  (6  Bac.  Ab:  370.)     The  King's  Bench  in  England 
would  not  construe  the  statute  of  frauds  and  perjuries  so  as  to 
take  away  an  action  brought  afler  the  period  designated  in  the 
statute  upon  a  par  oZ  promise  made  before.   (1  Helmore  vs.  Shuter^ 
or  as  it  is  called  in  some  of  the  books  Gillmore  vs.  Skuter^  2 
Show.  17.    2  Mod.  310.     1  Freero.  466.     2  Lev.  227.    2  Jones, 
108.     1  Vent  330.)     The  same  principle  was  again  recognized 
upon  another  statute,  by  Lord  Mausjieldf  (4  Burr.  2460.)     The 
Supreme  Court  of  the  United  Sutes  in  1804,  (Ogden  vs.  BUuk- 
Ittdge,  2  Cranch.  277,)  decided  that  a  statute  could  not  be  constru- 
ed retrospectively  so  as  to  take  away  a  vested  right.    Id  1811  was 
decided  in  New-York  the  case  of  Dash  vs.  Van  Kleeck^  (7  John* 
Rep.  477,)  which  will  be  found  an  interesting  case  upon  this  sub- 
ject from  the  enlarged  and  full  view  taken  of  it  by  the  Judges.     It 
was  decided  by  a  majority  of  the  court,  that  an  Act  of  the  Legisla- 
ture is  not  to  be  construed  retrospectively  so  as  to  take  away  a 
vested  right    In  Ogden  and  Saunders^  (12  Wheat  213,)  the 
Judges  &peak  of  retrospective  laws  as  oppressive,  unjust  and  ty- 
rannical, and  as  such,  condemned  by  the  universal  sentence  of  ci- 
vilized men.     I  am  not  authorized  to  impute  to  the  Legislature  a 
violation  of  principles  so  often  and  so  solemnly  advanced  ;  princi- 
ples which  lie  at  the  foundation  of  the  rights  of  private  property, 
and  which  are  '*  alike  dear  to  freedom  and  to  justice."     It  remains 
to  enquire  whether  the  statute  under  consideration  be  susceptible 
of  a  construction  which  will  releive  it  from  this  imputation.     Sta- 
tutes are  not  always  to  be  construed  according  to  the  letter.     Ge- 
neral expressions  may  be  some  times  restrained ;  and  the  statute 
made  to  bear  a  construction  reasonable  and  convenient,  and  com- 
porting with  the  probable  intention  of  the  Legislature. 
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The  aet  of  1823,  Sec.  4,  provides,  «« ih%i  no  judgment  shall  be 
enforeed  by  the  sale  of  any  real  or  pereonaX  eaVaVe  ^\\\cVi  tY\e  de- 
fendant may  hare  sold  and  conveyed  to  a  purduuier,  for  a  reason- 
able consideratioa,  and  without  actual  notice  of  such  judgment, 
Provided  such  purchaser  or  those  claiming  under  him  by  tucb  aa\e 
and  conveyance,  as  aforesaid,  shall  by  virtoe  of  such  sale  and  con- 
Teyance  have  been  in  peaceable  possession  of  such  real  estate 
seven  years,  and  of  such  personal  estate  four  years  before  the  levy 
wtkM  have  been  made  thereon."     By  the  statute  of  frauds  and  per- 
juries,  it  was  enacted  that  from  and  after  the  24th  June,  1677,  no 
action  should  be  brought  to  charge  any  person  upon  any  agreement 
4te.,  unless  such  agreement  be  in  writing.     Here  it  will  be  ob- 
served, the  words  are  positive,  no  action  shall  be  brought.     Thin 
statute  too  has  ever  had  the  most  liberal  construction ;  yet  as  we 
have  seen  in  tiie  case  of  GtZZworc  vs.  Shtiter,  though  the  action 
was  brought  subsequently  to  the  Mth  of  June,  1677,  the  statute 
was  held  inapplicable,  because  the  promise  had  been  made  before 
the  passage  of  the  Act     The  Act  of  New- York,  1810,  concerning 
escapes,  enacts,  that  nothing  contained  in  Uie  Act  relative  to  gaol 
and  gaol  liberties  shall  be  so  construed,  as  to  prevent  any  Sheriff 
in  case  of  escapes,  from  availing  himself  as  a  common  law,  of  a 
defence  arising  from  recaption,  d&c.     Judge  Spencer  (in  Dash  vs. 
Van>  Kleeck^  7  John.  Rep.  486,)  says,  this  act  does  not  in  terms 
notice  suits  then  existing,  or  escapes  which  had  then  taken  place ; 
but  it  does  what  is  tantamount.     And  yet  the  court  decided,  that 
it  could  not  apply  to  an  escape  which  had  previously  occurred. 
But  the  case  which  is  most  in  point  with  that  under  consideration, 
is  the  case  oi  Society,  df^c.  vs.    Wheeler,  (2  Galhson,  141.)     It 
was  declared  by  the  third  section  of  an  Act  of  the  State  of  New 
Hampshire,   **  That  when  any  action  shall  be  brought  against  any 
person,  for  the  recovery  of  any  lands  or  tenements,  which  Bwch 
person  holds  by  virtue  of  a  supposed  legal  title  under  a  bona  fide 
purchase,  under  which  the  occupant  or  the  person  under  whom  he 
claims  has  been  in  the  actual  peaceable  possession  and  improve- 
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ment  of,  for  mote  than  «ix  years  before  die  cotninMuseiDeiil  of  the 
action  &^.**     The  Act  then  goes  on  to  declare  ibat  the  jury  which 
tries  the  action,  shall  find  the  value  of  the  buildings  and  improve- 
ments made  by  such  person,  or  those  under  whom  b^  claims  and 
that  no  writ  of  seizure  or  possession  shall  issue  upon  such  judg- 
ment, until  the  plaintiff  shall  have  paid  such  sum,  4&c.     Judge 
Story  says,  **the  present  action  was  brought  in  1807,  and  if^  as 
the  tenants  contend,  the  Act  applies  to  it,  k  must  be  upon  the 
ground  that  the  six  years  possession  under  a  supposed  legal  title  is 
to  be  calculated  backwards,  from  the  time  of  the  commeneement 
of  the  action,  although  that  time  should  not  hare  ebpsed  after  the 
date  of  the  Act,  and  in  this  view,  the  argument  to  support  it,  mast 
be  the  same  as  though  the  action  were  commenced  immediatdj 
afler  the  passage  of  the  Act."     This  construction  the  learned  Judge 
rejects  as  being  contrary  to  the  constitution  of  New  Hampshire, 
but  gives  it  a  prospective  operation,  so  as  to  apply  to  improvements 
made  after  the  statute,  and  when  the  possession  has  been  for  six 
years  after  the  date  of  the  Act.     It  will  be  observed  that  the  lan- 
guage there  "  is  six  years  before  the  commencement  of  the  action.'* 
In  the  case  befors  me,  it  is  seven  years  before  the  levy  riiall  hare 
been  made.     Upon  the  authority  of  these  cases,  I  do  not  hesitate 
to  adopt  the  like  construction  for  the  Act  of  1832,  and  to  declare 
it  susceptible  of  it  in  consistency  with  the  rules  of  construcdon. 

Lastly,  the  4th  section  of  the  Act  of  1822  cannot  b^  considered 
as  declaratory,  but  as  introducing  a  new  rule  of  law.  Lord  Coke 
considers  the  preamble  as  a  key  to  open  the  understanding  of  the 
statute.  But  the  learned  Chancellor  Kent,  in  his  commentaries, 
(1  vol.  460-1,  3d  edit)  says,  they  are  generally  loosely  and  care- 
lessly inserted,  and  are  not  safe  expositors  of  the  law,  and  referring 
to  Mr.  BarringtorCs  observations  on  the  statutes  p.  300,  shews, 
by  many  instances,  that  a  statute  frequently  recites  that  which  was 
not  the  real  occasion  of  the  law,  or  states,  that  doubt  exists  as  to 
the  law,  when,  in  fact,  none  had  exbted.  It  is  true  that  the  pre- 
amble of  this  Act  recites  ^*  a  contrariety  of  decisions  having  taken 
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place  in  the  diflferent  circnits  in  this  State,  as  to  the  time  when  the 
property  of  the  party  against  whom  a  judgment  entered,  shall  he 
hound,"  &c.     But  the  first  and  second  sections  of  the  enacting 
part  of  the  A.ct  points  out  in  relation  to  what  this  contrariety  of 
decision  had  occurred.     It  is  where  appeals  were  entered  from 
the  first  verdict,  and  where  different  judgments  were  signed  on 
verdicts  rendered  at  the  same  time.     Apart  from  these,  there  could 
have  been  no  contrariety  of  decision  upon  that  part  of  the  26th 
section  of  the  Judiciary  Act,  which  gives  a  lien  from  the  signing- 
of  the  first  judgment  upon  all  the  property  of  defendant ;  nor  upon 
any  of  the  previous  Acts  upon  this  subject.     And  the  1st  section 
of  the  Act  of  1822,  re-enacting  verbatim  and  without  explanation 
so  much  of  the  8|dd  26th  Sec.  Act  of  1799,  proves  it. 

A  declaratory  law  is  to  remove  some  doubt  which  pteviously 
existed  with  i^egard  to  the  law.     But  no  doubt  ever  did  exist,  that 
all  the  property  of  the  defendant  in  execution  was  bound  from 
signing  the   first  judgment,  or  under  the  Act  of  '97,  the  first  ver- 
dict, and  that  such  lien  was  unlimited  in  duration,  unless  lost  or 
displaced  by  some  act  of  the  party  holding  it.     It  was  equally  cer- 
tain and  well  established,  that  constructive  notice  from  the  record 
was  sufficient  notice  of  such  lien  to  subsequent  alienees,  judgment 
creditors  and  mortgagees.     The  Act  of  1822,  therefore,  is  not  ex- 
planatory in  this  Sect,  but  introduces  a  new  rule  of  law,  by  limit- 
ing the  enforcement  of  the  judgment  and  by  requiring  actual  noi- 
tice  in  the  place  of  constructive.     Suppose  this  levy  to  have  been 
made  immediately  upon  the  passage  of  the  Act,  upon  the  construc- 
tion asked  for,  we  would  calculate  the  seven  years  back.     Could 
that  possession  bar  the  levy?     No,  because  during  all  that  time, 
constructive  notice  was  sufficient.     But  you  insist  the  statute  re- 
quires actual  notice.     Is  it  not  perceived  that  you  require  what 
was  impossible  to  be  performed  before  the  passage  of  the  Act  in 
obedience  to  its  provisions  ?    that  an  entirely  new  rule  is  intro 
duced,  and  consequently,  this  Act  must  be  viewed  as  any  other 

Part  ii. — R.  2- 
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Act  introducing^  a  new  law.  When  tbe  argument  of  tbia  motion 
took  place,  I  apprehended  that  the  construction  contended  for 
might  be  maintained,  by  considering  tUs  as  a  declaratory  Act.  I 
was  momentarily  misled  by  the  preamble.  I  am  satisfied  it  can- 
MOt  be  so  received. 

2.  Whether  a  claimant  in  a  claim  case  under  the  statutes  of  Geor- 
gia of  1799  and  1821  can  protect  himself  or  defeat  the  plaintiff's 
right  to  levy  and  sell  by  resorting  to  an  outstanding  title  in  a  third 
person,  not  a  party  to  the  issue,  and  with  whom  he  claims  no 
privity. 

What  is  the  issue  in  a  claim  case  ?  The  statute  prescribes,  **  that 
where  any  sheriff  shall  levy  an  execution  on  pioperty  claimed  by 
any  person  not  a  party  to  such  execution,  such  person  shall  make 
oath  to  such  property,  and  it  shall  be  the  duty  of  the  sheriff  to 
postpone  the  sale  &c.,  till  the  next  term  of  the  court  from  whence 
the  execution  issued,  and  such  court  shall  cause  the  right  of  pro- 
perty to  be  decided  on  by  a  jury,  &c."  The  first  step,  therefore, 
necessary  in  interposing  a  claim  is  an  affidavit  asserting  the  pro- 
plerty  to  be  in  the  claimant  Now  the  object  of  pleading  is  to  bring 
the  alternate  allegations  of  the  parties  to  some  specific  point  or 
matter  affirmed  on  the  one  side  and  denied  on  the  other.  This  re. 
suit  being  attained,  the  parties  are  at  the  end  of  their  pleading,  and 
the  question  thus  evoked  for  adjudication,  is  the  issue.  {Stephen 
on  Pleading,  30.)  Here  the  claimant  comes  in,  and  swears  that 
the  property  is  his.  We  have  therefore  a  fact  affirmed  on  the  one 
hand.  It  is  denied  on  the  other  that  the  property  does  belong  to 
the  claimant.  The  claimant  holds  the  affirmative,  the  plaintiff  in 
execution  the  negative  of  the  issue.  It  is  true  the  form  of  the 
verdict  as  adopted  in  our  practice  is,  **  We  find  the  property  sub- 
ject or  not  subject  to  the  execution."  And  it  is  also  true  that  the 
plaintiff  in  executi(m  is  required  to  give  prima  facie  evidence  of 
property  in  the  defendant  in  execution  in  the  first  instance.  But 
this  cannot  change  the  state  of  the  pleadings,  or  alter  the  question 
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•abmitted  bjr  them.     How  this  fonn  of  verdict  got  into  practice,  I 
know  not,  and  its  propriety,  in  strictneBA,  migVil  perliapB  adimt  of 
a  question.     The  claimant  was  no  party  to  the  execution,  and  he 
makes  himself  a  party  to  the  proceeding  by  affianing  a  distinct 
feet     As  soon  as  the  plaintiff  has' giren  prima  facie  evidence  oC 
title  in  the  defendant,  the  burden  of  proof  is  shifted,  and  the  claim- 
ant is  required  to  prove  what  he  has  affirmed,  that  is,  to  make  out 
his  own  title.    It  is  true  also,  the  Act  says,  "shaJI  cause  the  right 
of  property  to  be  decided  on  ;"  but  this  must  also  be  understood  to 
be  in  subordination  to  the  issue.     What  right  of  pioperty  ?     That. 
I  answer,  involved  in  the  question  submitted  by  the  pleadinirs. 
The  issue  being  thus  understood,  it  may  be  permitted  me  to  re- 
mark, for  the  purpose  of  illustiation,  that  formerly,  when  the  Jury 
consisted  of  persons  who  were  witnesses  in  the  case,  and  taken 
from  the  vicinage,  the  issue  was  distinctly  stated  in  the  venire 
facias^  that  the  Sheriff  might  be  enabled  to  summon  persons  ac- 
quainted  with  the  facts.     Now  the  parties  being  required  to  prove 
their  case  before  the  Jury,  must  provide  themselves  with  the  ne- 
cessary documents  and  witnesses ;  and  hence  the  absolute  neces- 
sity that  they,  like  the  Sheriff  formerly,  should  be  apprised  of  the 
specific  question  to  be  tried.     The  plaintiff  comes  in  this  case 
prepared  to  dispute  the  title  of  the  claimant  to  this  property :  un- 
expectedly and  by  surprise,  he  is  required  to  litigate  the  title  of  a 
third  person  between  whom  and  the  claimant  there  is  no  privity. 

This  case  has  been  supposed  obnoxious  to  the  rule  which  go- 
verns in  England,  viz.  that  although  the  plaintiff  has  a  possessory 
title,  which  is  better  than  that  of  the  defendant,  yet  if  the  defen- 
dant can  show  a  superior  title  in  a  third  person,  with  whom  he 
claims  no  privity,  the  plaintiff  cannot  recover.     This  rule  has  per- 
haps been  too  long  considered  as  settled  with  us  now  to  be  ques- 
tioned, even  if  this  were  a  proper  case  in  which  to  do  bo.    A  col- 
lection of  authorities  may  however  be  found  in  a  note  in  3  WkeaU 
2^,  in  which  the  adjudications  are  not  supposed  to  sustain  the 
doctrine  to  this  extent,     possession  may  constitute  a  good  title. 
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and  the  tenant  may  stand  upon  his  mere  naked  possession  till  s 
better  title  be  shewn.  And  as  the  plaintiff  must  shew  a  subsisting^ 
possessory  title,  the  defendant  may  shew  that  the  title  under  which 
the  plaintiff  seeks  to  recovei,  has  been  conveyed  away  to  a  third 
person.  Thus  far  the  propriety  of  the  rule  in  ejectment  is  well 
supported.  Without  intending  to  disturb  the  rule  in  ejectment,  as 
I  believe  it  to  have  been  understood  here,  I  cannot  acquiesce  in  its 
applicability  to  the  present  case.  The  proceeding  by  claim  was 
given  in  the  place  of  the  remedy  by  action  for  damages,  against  the 
officer  selling  the  property  of  a  third  person.  None  but  the  owner 
of  the  property  could  be  endamaged  by  its  sale,  and  he  only  could 
support  his  action.  The  claim  law  only  designed  to  give  him  ano- 
ther remedy  against  the  same  injury.  It  never  contemplated  that 
under  a  claim  interposed,  the  claimant  might  protect  the  property 
of  any  other  person.  In  ejectment  an  outstanding  title,  that  will 
protect  the  defendant,  must  be  a  present,  subsisting  and  living  title, 
and  available.  But  the  law  requires  the  claimant  to  make  oath 
that  the  property  is  his.  With  what  consistency  can  he  show  title 
subsisting  at  the  time  in  another  ?  There  seems  to  be  an  obvious 
repugnancy. 

The  law  requires  the  claimant  to  give  bond  conditioned  to  pay 
the  plaintiff  all  damages  which  the  Jury,  on  the  trial  of  the  right  of 
property,  may  Moess  against  him,  in  case  it  should  appear  that 
such  claim  was  made  for  the  purpose  of  delay.  To  permit  a  claim- 
ant to  protect  the  rights  of  all  the  world  under  his  claim,  it  strikes 
roe,  would  be  going  very  far  to  evade  this  salutary  provision  of  the 
law.  What  benefit  to  him,  or  what  interest  has  he  in  the  titles  of 
others?  What  motive  for  interposing  his  claim?  When  the  mo- 
tive was  solely  delay,  he  could  escape  from  its  consequence.  The 
plaintiff  would  necessarily  be  delayed,  because  after  disposing  of 
the  claim,  the  true  owner  asserting  title  in  himself,  might  immedi- 
ately interpose  another  claim,  and  the  previous  trial  could  not  bar 
his  right,  because  he  was  neither  a  party  nor  privy  to  it. 
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I  am  consequently  of  opinion  that  upon  both  grounds  made  in 
the  motion,  viz  :  The  applicability  oC  ibe  KcV  o^  \^^  to  l\\\a  case, 
and  the  admissibility  and  effect  of  the  evidence  of  title  in  a  third 
person,  the  plaintiff  in  execution  Is  entitled  to  a  new  trial. 

It  will  be  perceived  that  I  have  considered  this  case  upon  the 
assumption  that  the  execution  under  which  this  Jevy  was  made 
issued  upon  a  regular  judgment.     In  the  manner  in  which  the  case 
has  come  before  me  I  have  been  bound  so  to  consider  it,  and  in- 
deed I  have  felt  constrained  in  deciding  this  motion,  to  confine 
myself  to  the  two  points  made  by  it,  and  insisted  on  in  the  argu- 
ment of  the   plaintiff's  counsel.     The  principle  advanced  on  the 
part  of  the  claimant  that  a  new  trial  will  not  be  granted,  although 
there  may  have  been  error,  if  it  is  believed  substantial  justice  has 
been  done  by  the  verdict,  is  recognized.     But  no  statement  of  the 
evidence  in   the  case,  as  agreed  on  by  the  parties,  has  been  fur- 
nished me ;   no  notes  of  the  Judge  who  presided  at  the  trial,  and  I 
am  left  to  infer  the  testimony  from  the  ex  parte  statement,  or  oc- 
casional reference  of  counsel  to  it  in  the  course  of  the  argument. 
The  legal  conclusions  which  I  am  required  to  draw,  upon  the 
grounds  taken  in  the  argument  for  the  claimant,  upon  the  merits 
of  the  case,  are  so  dependent  upon  the  facts  of  the  case,  upon  the 
evidence  in  the  case,  that  I  am  totally  unable,  without  a  full  view 
of  that  evidence,  to  decide  upon  the  consisteoef  of  the  verdict 
with  the  justice  of  the  case. 

The  motion  for  new  trial  is  granted. 
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342I 
127      436  Ex  DKM.      ThE  MaYOR  AKD  AlDERMEN  OF  THE  CiTY  OF  SaVAK- 

v AH  VS.  The  President,  Directors  6l  Co.  of  the  Steam 
Boat  Company  of  Georgia. 

Ejectment. 

The  owner  of  land  appropriated  for  a  highway  retains  the  freehold  in  the  eoil,  and  subject  to 
the  easement,  and  not  interfering  with  it,  may  use  the  land  in  any  manner,  and  may  maiatain 
ejectment,  trespass  or  waste  for  any  ezclusiTe  appropriation  of  it  by  another. 

And  the  statute  of  Georgia,  which  directs  compensation  to  be  made  to  the  owners  of  land  laid 
out  for  a  highway,  must  be  taken  to  provide  for  the  purchase  of  the  eoeemenl,  and  not  of  the 
land. 

As  a  general  rule,  the  freehold  in  the  highway  must  be  taken  to  belonf  to  the  proprietors  of  the 
adjoining  soil. 

But  thb  rule  being  founded  on  the  presuropUon,  that  such  way  was  originally  taken  out  of  the 
lands  of  the  party  who  hath  other  lands  adjoining,  is  not  applicable  when  such  presumption 
cannot  arise  from  the  facts  shewn. 

A  Legislatire  Act  appEopriating  property  to  the  public  is  an  irrsTocable  grant  of  such  property. 

A  political  corporation,  created  for  the  purpose  of  municipal  goremment,  is  liable  to  the  super* 

intendanee  and  control  of  the  Legiriature,  which  may  enlarge,  iftodity,  change  or  rsitnin  to 

charter. 

But  the  Legislatuie  cannot  direst  such  corporation,  without  Ua  cootant,  of  the  property  legaOy 
acquired  by  it 

Nor  can  such  corporation  aliene  or  grant  the  public  property,  for  purposes  dtflerent  from  the 
object  of  its  original  appropriadon. 

Upon  a  re-organisation  o€  a  corporals  body,  which  is  essentially  changed  thereby,  in  order  lo 
tranaler  to  the  new,  the  particular  powers  of  the  old  corporation,  there  mtist  be  an  enabling 
clause  empowering  the  neW  corporation  to  act  in  the  particular  case,  or  a  general  clause 
which  might  embrace  the  particular  case. 

Where  the  legal  title  to  the  soil  is  in  a  corporation,  (or  the  public,)  it  may  maintain  an  action 

of  ejectment  to  recover  the  possession  of  a  street. 
But  IT  eeems,  that  where  only  the  easement,  and  not  the  freehold  is  in  the  public,  the  only  leme- 

dy  for  a  violation  of  the  right  is  by  public  prosecution. 

By  a  Legislative  Act  passed  in  1760,  the  town  common,  streets,  lanes,  Ac.  in  the  town  of  Savan- 
nah, were  declared  to  be  the  common  property  of  the  lot-holders  in  said  town,  and  Commis- 
sioners were  appointed  to  carry  the  Act  into  execution.    By  an  Act  of  1787,  a  Preeident  and 

.  Wardens  were  directed  to  be  chosen,  with  power  to  make  bye-laws,  assessments,  and  to  lease 
or  sell  any  public  lots.  Sec  By  Act  of  1789,  the  town  is  styled  the  city  of  Savannah,  and  a 
Mayor  and  Aldermen  were  directed  to  be  elected,  and  were  declared  to  be  a  body  polidc,  with 
the  power  of  acquiring  and  hcrtding  property,  real  and  penooal,  for  the  beoeflt  of  said  oicy  ; 
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JUi<2,  thai  bj  the  Act  of  t760,  the  legsl  dtla  to  the  town  coi)Mnoa,BtreeM,4kc  Tested  la  iii»  Vol* 
holders  or  public,  in  their  collective  capacity,  and  aa  a  corpoTation  eub  modo^  i»Yv\^Yv\»cam% 
transferred  by  ^he  Act  of  1787  to  the  Preaidcni  and  Watdeoa  as  the  \ega\  TcpTewtkla\ive  of  (he 
public,  and  for  its  bcllefi^  and  finally,  by  Act  of  17»,  became  rested  in  the  "  Mayor  and  Alder- 
meu  of  the  city  of  Sarannah." 

SM,  further,  thai  If  the  legal  Olio  did  not  pass  by  the  Acts  of  1760  and  1787,  to  the  public  or 
lol-holders,  se  a  corporation,  sub  modo,  then  as  it  could  not  rest  in  them  individually,  and 
there  was  no  one  capable  of  taking  and  holding  at  the  time  of  the  grant,  such  grant  of  the  town 
common,  sireete,  Ac.  must  be  considered  as  a  dedication  to  publie  uses,  which  by  oporaijoo 
of  law  became  rested  in  the  Mayor  and  Aldermsn  of  the  city  of  Sarannah,  a«  aooo  ae  ther 
were  incorporated. 

Held,  further,  that /or  the  jmrpote  qf9U9taining  the  action  of  ejectment^  the  term  ••  lots"  used 
in  the  Act  of  1787  and  which  the  Wardens  were  authorised  **  to  let,  leese  or  rent,*'  might  be 
oonstrued  to  embnee  the  streets,  town  common,  Ac  so  as  to  enable  the  corpoiatien  of  fl». 
rannah  to  make  a  demise  of  a  public  street, 
^nd  it  eeenut  that  the  corporaUon  baring  the  legal  title  and  poeseesion  of  the  street,  might  there 
fore,  (apart  from  the  construction  giren  to  the  Ad  of  1787)  hare  made  a  demise  of  It,  for  the 
purpose  of  sustaining  ejectment. 

By  LiAWj  JFiidi^e* 

THIS  is  an  action  of  ejectment  brought  by  the  Mayor  and  Alder- 
men of  the  city  of  Savannah,  to  recover  the  posseMsion  of  a  piece 
of  ground  in  said  city,  which  is  claimed  by  them  as  a  part  of  the 
public  street,  and  extending  down  to  the  water,  so  as  to  embrace 
a  part  of  the  public  dock  or  slip  between  two  wharves.  The 
questions  which  have  been  argued  and  submitted  to  the  court 
for  decision,  are,  IsL  Whether  the  action  of  ejectment  will  lie 
to  recover  the  possession  of  a  street?  2d.  Whether  there  is 
such  title  in  the  pkinti^fs  to  the  public  streets  in  the  city,  as  will 
sustain  this  action  ? 

1.  It  has  been  repeatedly  adjudicated,  that  the  oiiginal  owner 
of  land,  which  has  been  appropriated  for  a  highway,  retains  a  free- 
hold in  the  soil ;  that  the  public  acquires  nothing  but  an  easement 
or  right  of  passage  ;  and  that  subject  to  this  servitude,  and  not  in- 
consistent with  the  full  enjoyment  of  this  right  by  the  public,  the 
owner  may  use  the  land  in  any  manner  which  his  convenience,  ^ 
benefit  or  advantage  may  require.     That  consequently  for  any  ex- 
clusive appropriation  of  it  by  another^  he  niay  maintain  ejectment, 
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trespatfi  or  waste.  This  is  undoubtedly  the  law  of  England,  (2 
Strange^  1004.  1  Burr.  143,  147.  1  East,  69.)  The  late  case 
in  Carr  and  Payne,  340,  is  so  obviously  a  hurried  and  inconside- 
rate decision,  that  I  do  not  view  it  as  at  all  disturbing  the  authori- 
ties in  England  on  this  subject.  I  see  no  sufficient  reason  why  the 
doctrine  should  not  also  prevail  with  us.  The  Constitution  of  the 
United  States  recognizes  the  right  to  appropriate  private  property 
to  public  use,  upon  just  compensation.  It  has  been  thought  by 
some,  that  when  land  is  thus  taken,  the  absolute  title  or  fee  in  the 
soil  passes  to  the  public.  And  doubtless  when  the  public  wants 
require  the  land  itself,  and  not  a  mere  servitude,  the  fee  does  pass 
to  the  public,  upon  compensation.  But  in  laying  out  a  highway, 
nothing  more  than  a  right  of  passage  is  wanted  :  the  public  have 
no  use  for  the  land  itself,  that  is,  for  the  ^eehold  in  the  soil ; 
whilst  it  might  be  productive  of  great  inconvenience  to  the  original 
owUfiX^  in  j>ossession  of  the  adjoining  land,  to  be  divested  of  his 
title  to  the  soil  in  the  highway.  Our  statute  directs,  when  any 
person  is  aggrieved  by  reason  of  any  road  being  laid  out  through 
his  ground,  that  damages  shall  be  assessed,  (in  the  manner  pre- 
scribed by  the  Act,)  which  shall  be  paid  by  the  Inferior  Court.  I 
consider  this  statute  as  merely  directing  compensation  for  the  in- 
jury sustained  by  the  individual,  in  consequence  of  the  subjection 
of  his  land  to  this  servitude,  and  as  by  no  means  intended  as  a  pur- 
chase of  the  land.  In  many  of  our  sister  States  this  question  has 
been  adjudicated  in  conformity  with  the  decisions  in  England  ; 
and  in  some  instances,  by  Judges  so  venerated  for  legal  learning, 
that  whilst  their  decisions  possess  not  here  the  obligatory  efficacy 
of  authority,  they  are  entitled  to  our  most  respectful  consideration, 
(6  Mass.  Rep.  454.  2  John.  Rep.  357.  15  John.  Rep.  447,  583. 
1  Conn.  Rep.  103.)  It  is  also  a  rule  of  the  common  law,  "that 
the  freehold  in  the  highway  must  be  taken  to  belong  to  the  pro- 
prietors of  the  adjoining  soil."  This  rule  is  founded  upon  a  prin- 
ciple of  policy  which  proposes  to  protect  him,  owning  the  adjoin- 
ing soil,  in  the  full  benefit  of  his  land,  against  the  acts  of  another 
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who  should  acquire  title  to  the  highway,  and  who  might  vmt  it  in 
a  manner  destructive  of  the  interests  oC  the  a^^ominj  ^TO^i\e\ot% 
And  because  as  Lord  Coke  says,  the  law  presumes  the  way  was 
first  taken  out  of  the  lands  of  the  party,  that  bath  other  Jands  ad- 
joining.    It  is  only  where  the  last  reason  exists,  that  the  first  ean 
operate;  for  sound  policy  could  never  adjndge  the  land  of  A.  to  B. 
against  a  good  title  in  the  former.     If  upon  principle  this  rule  could 
be  extended  to  the  case  of  Lot  holders,  adjoining  a  street  in  a  city, 
where  the  land,  through  which  the  street  ran,  was  originally  own- 
ed by  individuals,  it  is  manifest  that  no  such  title  can  be  set  up  in 
a  case  in  which  the  facts  do  not  warrant  the  presumption  upmi 
which  the  rule  is  founded.     In  the  case  before  me,  the  land,  as 
will  presently  be  seen,  never  was  owned  by  individaals ;  and  the 
lots  which  the  proprietors  adjoining  the  street  own,  were  granted 
hy  precise  quantity  and  fixed  boundaries  which  define  the  thing 
granted,  and  exclude  all  idea  of  a  conveyance  of  the  street  as  inci- 
dent. 

2.  I  proceed  now  to  the  investigation  of  the  plaintififs*  title.    In 
the  original  laying  out  of  the  town  of  Savannah,  certain  lots, 
squares,  streets  and  passages,  and  town  common  were  reserved 
and  appropriated  for  public  purposes  and  uses.     These  reserva- 
tions, apparent  from  the  plan  of  the  city,  have  been  recognised 
and  confirmed  and  expressly  set  apart  for  public  use,  by  various 
legislative  enactments.     By  the  Act  of  1760,  the  town  common, 
squares,  streets,  lanes  and  passages  are  declared  to  be  and  continue 
the  common  property  of  the  lot  holders  in  the  said  town,  and  that 
they  shall  not  be  aliened  or  granted  away  for  any  purpose  what- 
ever, than  by  Act  of  the  General  Assembly.     Commissioners  are 
appointed  to  carry  this  Act  into  execution.     By  the  Act  of  1761, 
various  lots  are  specially  set  apart  for  the  public  uses  to  which  they 
had  been  applied ;  and  the  water  lots  at  the  end  of  every  street,  to- 
gether with  16  acres  called  the  spring,  are  to  be  held,  deemed  and 
reputed  as  public  lots  and  lands,  and  reserved  for  the  use  of  the 
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pabHc  only.  By  the  Act  of  1787,  a  President  and  Wardens  are  to 
be  chosen,  who  are  empowered'^o  make  by-laws  and  regnlations 
for  the  gOTemment  of  the  town,  to  lay  assessments  and  taxes,  and 
lo  let,  lease  or  rent  at  public  sale  any  lot  or  lots  of  land,  Ae. 

By  an  Act  of  1769  the  town  is  named  and  styled  **  the  city  of 
SaTannahf  **  a  Mayor  and  Aldermen  are  directed  to  be  elected,  who 
are  styled  and  named  ^  the  Mayor  and  Aldermen  of  the  city  of  Sa- 
rannah  and  hamlets  thereof,"  and  who  are  declared  to  be  a  body 
politic  and  corporate  (with  the  usual  incidents  of  such  a  body  spe- 
cified,) and  with  power  of  acquiring  and  holding  real  and  personal 
property  for  the  use  and  benefit  of  said  city  and  hamlets.  By  vir* 
lue  of  these  Acts  the  original  resenrations  for  the  public  use  have 
been  expressly  recognised,  declared  and  confirmed. 

It  is  interesting  now  to  enquire,  where  is  the  title  to  this  public 
property  t  In  whom  does  it  rest  ?  Did  it  remain  in  the  sovereign 
power ;  or  did  it  pass  out  and  Test  in  the  lot-holders  or  public  of 
Savannah  t 

It  could  not  remain  in  die  sorereign  power,  because  a  legisla- 
thre  resolve,  or  an  Act  of  the  Legislature  appropriating  property  to 
die  pobliCf  is  a  grant  of  such  property.  It  does  not  carry  a  title, 
only  durante  bene  placUo,  but  indefeasible  and  irrevocable  in  its 
nature.  (9  Cranck.  60,  1  Wheat.  482.)  It  is  true,  that  the  Act 
of  1760  says,  die  property  shall  not  be  aliened  or  granted  away  for 
any  other  purpose  whatever,  than  by  Act  of  the  General  Assembly. 
This  was  only  a  restriction  or  limitation  perfectly  consistent  with 
an  entire  and  irrevocable  grant,  resulting  from  the  necessary  rela- 
tion between  a  community  considered  with  a  view  to  municipal 
goTersment,  and  the  legislative  authority  of  the  country.  There 
being  at  the  tmie,  no  political  body  to  represent  the  public  of  Sa- 
tannah,  capable  of  taking  and  holding  lands,  the  tide  to  this  pub- 
Be  property  passing  from  the  sovereign  power,  must  have  vested 
in  the  lot-holders  or  public  itoelfl    But  did  it  vest  in  them  as  indi- 
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vidvils  and  as  tenanto  in  eommoat    No— bacante  this  would  ba 
destractiye  of  the  yery  end  and  obfect  oC  the  grant,  Biaoe  eaeb  ena 
wonkL  be  entitled  to  partition,  and  as  a  neeeasaty  eonseqaence  the 
thing  granted,  instead  of  being  held  together  for  the  public  good, 
would  be  severed  and  become  individual  property.    It  was  then 
in  their  coUectiTe  and  aggregate  character  that  the  property,  so  le- 
eerved  for  public  use,  yestecUn  the  pubfic  or  lot-holders  of  Savan* 
aah.     For  persons  may  have  corporate  powers  sub  modo  and  for 
certain  specified  purposes  only.     A  town  may  be  considered  as  a 
legal  community,  or  body  politic,  for  certain  purposes.     (2  Jokn. 
Ch.  Rep.  325.)    When  therefore,  a  grant  was  made  to  the  town  in 
its  collective  and  aggregate  character,  when  Commissioners  were 
appointed,  and  afterwards  a  President  and  Wardens,  with  plenary 
powers  for  the  government  of  the  town,  I  am  dbposed  to  con- 
sider, that  for  these  purposes  they  were  constituted,  by  the  Legis- 
lative Acts,  which  so  treated  with  them,  a  corporation,  and  in  their 
corporate  character  to  have  become  the  grantees  of  die  public  pro- 
perty.    The  object  of  incorporation  is  to  bestow  "  the  character 
and  properties  of  individuality  on  a  collective  and  changing  body 
of  men,'^  (4  Pttefa*  S.  C.  Rep.  662.)    When,  by  the  Act  of  178©, 
the  town  was  regularly  incorporated,  and  expressly  declared  to  be 
a  body  politic  and  corporate,  with  all  the  powers  and  incidents 
usual  to  such  a  body,  the^uihlicj^roperty,  which  befora  vested  in 
the  public  in  their  aggregate  capacity,  became,  by  operation  of  law, 
transferred  to,  and  vested  in  this  artificial  person,  legaUy  constitu- 
ted their  head  and  representative.     This  being  a  political  corpora- 
tion for  the  purpose  of  municipal  government,  a  superintending  and 
controlling  power  over  it,  was  reserved  in  tiie  sovereign  power  or 
legislature.    They  may  ««  enlarge,  modify,  change  or  restrain  lie 
charter,"  but  the  property  acquired  by  it,  under  die  powers  givea 
by  its  charter,  or  vested  in  it  by  legisktive  Acts,  cannot  be  right- 
fully taken  from  it,  even  by  the  Legislature,  without  the  consent 
of  the  corporation :  no  too,  on  the  other  band,  the  corporation  can- 
not  aHene  or  grant  the  public  property  for  purposes  Afferent  from 
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the  object  of  its  original  appropriatioa.  The  positire  restriction 
and  limitation  in  the  Act  of  1787,  I  apprehend,  therefore,  is  onlf 
in  unison  with  the  legislatiTe  power  as  derived  from  their  relation 
to  a  political  corporation. 

Again,  let  us  consider  the  property  as  vested  in  the  lot  holders 
in  their  collective  character,  (which  I  contend  is  the  only  charac- 
ter in  which  it  could  vest,)  as  incident  to  the  office  of  President 
and  Wardens,  created  by  the  Act  of  '87,  and  exercising  unde»  the 
authority  given  them  by  that  Act,  the  high  powers  of  legislating 
for,  and  taxing  the  inhabitants  of  the  town  and  leasing  the  public 
property  in  their  discretion,  with  general  power  to  apply  the  mo- 
nies to  the  purpose  of  carrying  said  Act  into  execution,  it  is  thought 
that  the  legal  title  to  the  public  property,  ought  to  be  held  so  far 
transferred  to  and  vested  in  this  body,  as  to  enable  them  to  assert 
and  maintain  the  rights  and  interests  of  the  lot  holders  collectively, 
as  their  legal  representative.  If  this  suggestion  be  correct,  and  it 
is  believed,  notwithstanding,  the  different  character  of  the  cases, 
that  it  will  derive  support  from  the  principles  laid  down  in  Terrett 
vs.  Taylor^  (9  Cranch.  43»)  wid  the  town  of  Pawlet  vs.  Clark  and 
others,  (in  9  Cranch.  292,)  then  it  is  considered  that  the  powers, 
authorities,  duties  and  rights  of  that  body  have  been  legally  trans- 
ferred to  the  lessors  of  the  plaintiff.  It  is  admitted  that  upon  the 
reorganization  of  a  corporate  body,  if  it  be  essentially  changed, 
there  must  be,  in  order  to  a  transfer  of  particular  powers,  **  an  en- 
abling clause  empowering  the  body  to  act  in  the  particular  case» 
or  some  general  clause  which  might  embrace  the  particular  case." 
(3  Peters^  U.  S.  Rep.  408.)  The  Act  of  '89,  incorporating  the 
city  of  Savannah,  professes  to  be  amendatory  of  ihe  Act  of  '87, 
and  empowers  the  Mayor  and  Aldermen  of  the  city  of  Savannah 
and  hamlets  thereof,  to  carry  into  execution  the  powers  intended 
by  the  said  Act  of  '87.  This  general  clause  is  deemed  sufficiently 
comprehensive  to  invest  the  present  corporation  with  all  the  pow- 
ers, rights  and  duties  which  before  vested  in  the  President  and 
Wardens. 
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There  is  another  view  of  this  subject — Should  the  idea  of  con- 
mdering-  the  lot  holders  as  taking  in  their  collective  capacity  and 
as  8Mb  modo  a  corporationt  be  deemed  unsatisfactory  and  be  re- 
jected, since  we  have  seen  that  tb«  property  could  not  vest  in  them 
individually  and  as  tenants  in  common,  consistently  with  the  ob- 
ject of  the  grant»  it  would  follow,  that  there  was  no  one  capable  of 
taking  and  holding  at  the  time  of  the  grant  in  whom  the  legal  title 
could  vest,  and  the  reserved  property  for  public  appropriation 
could  then  only  take  effect  by  way  of  grant  or  dedication  to  public 
uses;  and  upon  the  incorporation  of  the  town  of  Savannah,  *<by 
operation  of  law,  and  without  further  act,*'  the  legal  title  would 
vest  in  such  corporation.    (Town  of  Pawlet  vs.  Clarke  9  Cranch. 
331,  332.     Lade  vs.  Shepherd,  2  Strange,  1004.     1  Kyd.  Corp. 
29.     30  Com.  Dig.  Abeyance  A.  1.)     These  latter  authorities  are 
remarked  upon  by  Judge  Story  in  delivering  the  opinion  of  the 
Court  in  the  case  in  Cranch.    This  view  of  the  subject  would 
leave  us  the  same  result  as  the  former.     Quacunque  via  data, 
therefore,  the  legal  title  is  in  the  lessors  of  the  plaintifil 

Ejectment  is  a  possessory  action :  its  object  is  to  recover  pos- 
session.    It  presupposes  as  indispensably  necessary  to  the  main- 
tainance  of  the  action,  a  legal  right  of  entry  in  the  lessorit  of  the 
plaintiff.     Where  the  legal  title  is  shewn  to  be,  there  the  law  pre- 
sumes the  possession  to  be.     The  right  of  entry,  then,  accompa- 
nies the  legal  tide,  till  that  is  shewn,  which  takes  away  the  right 
of  entry  or  possession,  and  turns  the  same  into  a  right  of  action, 
by  which,  the  remedy  by  ejectment  is  gone,  though  the  legal  title 
remains.     Having  shewn,  as  I  trust,  that  the  legal  tide  is  in  the 
plaintiffs  the  question  now  recurs,  can  they  have  a  right  of  entry 
or  possession  to  a  public  street?     There  is  a  distinction,  as  it 
strikes  me,  important  in  the  solution  of  this  question,  between  a 
grant  or  appropriation  of  the  easement  only  to  the  public,  reserv- 
ing  the  fee  in  the  grantor,  and  a  grant  of  the  land  itself.    To  illus- 
trate.    The  public  could  not  maintain  ejectment  for  a  street  or 
highway,  the  freehold  in  the  soil  of  which  remained  in  an  individ- 
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ual — in  such  case  it  is  a  mere  dedication  of  the  easement  to  pnhlic 
use  which  vests  no  where — in  the  language  of  Judge  Storyf  com- 
menting on  Lade  vs.  Shepherd^  '^  there  is,  strictly  speaking,  no 
grantee  of  the  easement.'*     In  such  a  case  the  remedy  which  the 
public  have  for  a  violation  of  right,  is  by  public  prosecution.   In  the 
case  before  us,  th«  corporation  have  title  to  the  land  itself.     It  is 
sufficient  in  ejectment,  if  the  possession  be  required  for  any  pur- 
pose whatever.     We  have  seen  that  in  the  case  of  an  individual, 
owning  the  freehold  in  the  soil  of  the  highway,  he  may  maintain 
ejectment,  and  recover  the  possession  subject  to  the  easement.    He 
may  bring  ejectment  and  recover  for  the  express  purpose  of  aba- 
ting a  nuisance ;  it  may  be  the  object  for  which  he  seeks  to  enter. 
The  propriety  of  distinguishing  between  the  corporation,  when  the 
legal  title  to  the  land  is  in  them,  and  an  individual,  does  not  occur 
to  me.     The  public  may  abate  a  nuisance  by  indictment;  and  an 
individual  may  recover  in  an  action,  by  shewing  special  damage. 
It  is  asked  of  what  is  the  Sheriff  to  deliver  possession!     The  an- 
swer is,  of  the  ground  itself  to  be  held  and  appropriated  to  the 
purposes  of  the  grant.     The  case  of  the  Mayor;  ^c.  ofNorthamp- 
ton  vs.  Ward,  (2  Strange  1238,  1    Wil.  107,)  was  an  action  of 
trespass  by  the  plaintiffs  against  the  defendant,  for  erecting  a  stall 
in  a  public  market  place.     The  Court  held  that  the  action  was  sus- 
tainable, and  was  the  proper  remedy.     Now  to  enable  a  party  to 
maintain  trespass,  he  must  have  actual  and  lawful  possession  of  real 
property.     Yet  this  was  a  public  market  place  into  which  every 
one  had  a  right  to  enter  for  the  purpose  of  buying  and  selling, 
though  no  one  had  a  right  to  encumber  it  with  a  stall  without  li- 
cense, and  the  possession  was  considered  in  the  corporation  so  as 
to  enable  them  to  bring  trespass. 

It  is  asked,  can  the  corporation  of  Savannah  execute  a  demise 
of  the  locus  in  quo  t  The  whole  action  of  ejectment  is  a  fiction ; 
the  demise  is  fictitious,  but  still  it  must  be  consistent  with  the  title 
of  the  lessor  of  the  plaintiff*;  that  is,  as  Mr.  Adams  in  his  treatise 
defines  it,  such  a  demise  must  be  supposed,  as  if  made,  would  hare 
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transferred  the  right  of  possession  to  the  lessee.     The  Courts  are 
extremely  liberal,  however,  in  consldeiin^  ^\b  «ie\\oT\,  and  if  hj 
any  possibility  of  law,  the  demise  can  be  adjudged  good,  they  will 
give  effect  to  it.     Hence,  since  the  fiction  of  lease,  entry,  and  ous- 
ter, tenants  in  common  who  have  several  freeholds,  have  been  ad- 
judged capable  of  executing  a  joint  demise.    (2  Caine's  Rep.  174.) 
So,  a  lease  made  by  a  guanlian  to  try  the  title  of  an  infant  is  good : 
for  though  such  lease  may  be  avoidable  as  to  the  infant,  yet  a  stran- 
ger cannot  defeat.it:   and  if  the  lessee  should  not  be  allowed  to 
maintain  his  ejectment  on  such  a  lease,  the  minor  would  be  denied 
the  common  right  and  privilege  of  other  subjects.    (Bac.  Ab.  429.) 
The  case  of  Zouck  and  Parsons,  (Bur.  1794,)  detei  mined  that  an 
infant  might  make  a  lease  without  rent,  to  try  his  title.     So  too, 
under  the  restraining  statute  of  13  Eliz.  C.  10,  upon  a  lease  made 
by  an  eclesiastical  person,  it  was  formerly  held  that  the  declara- 
tion should  state  that  there  was  a  rent  reserved — this  is  no  longer 
required.     {Adams  195.)     So  also,  all  the  peculiarities  which  sur- 
rounded a  demise  by  a  corporation  aggregate,  are  now  dispensed 
with,  and  the  demise  is  laid  in  the  general  way.     If  by  any  possi- 
bility, therefore,  the  demise  may  be  sustained,  effect  will  be  given 
to  it  to  try  title,  and  where  even  under  the  restraining  statute  re- 
ferred to,  the  4ease  was  declared  by  the  Act  absolutely  void,  it  was 
held  voidable  only,  and  subject  to  confirmation. 

I  am  disposed  to  extend  every  principle  of  law,  in  relation  to 
what  is  a  mere  matter  of  form,  a  fiction,  to  enable  this  corporation 
in  the  pursuit  of  its  rights  to  avail  itself  of  that  remedy,  which  be- 
longs to  all.  The  legal  title  is  in  them,  and  the  right  of  possession 
is  presumed  to  belong  to  them,  and  it  would  be  strange  to  lose 
their  remedy  by  what  is  in  effect  a  mere  formality.  But  in  point 
of  fact  the  Act  of  1787  authorizes  the  Wardens  to  let,  lease  or  rent 
**lot  or  lots'*  &c.,  including  the  lot  called  the  Springs,  containing 
sixteen  acres.  The  water  lots  at  the  end  of  the  streets  are  em- 
braced,  it  is  presumed,  within  the  expression  "  lot  or  lots,"  and 
in  relation  to  them  there  can  be  no  diflSculty.     In  what  sense  did 
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the  Legisktore  use  the  term  **  lot  or  lots  '*  ?  Did  they  intend  to 
confine  it  to  those  portions  of  ground  which  had  been  admeasured 
off  and  set  apart  as  lots  in  the  plan  of  the  town  designated  by  num- 
bers and  boundaries,  or  in  the  more  popular  or  ordinary  sense  as 
embracing  any  piece  of  ground  ?  For  the  purpose  of  sustaining 
this  demise,  we  may  consider  the  latter,  and  this  conclusion  is 
strengthened  by  the  fact  that  the  ground  called  *'  the  Springs,'* 
and  which  contained  sixteen  acres,  is  designated  by  them  as  alot 
Suppose  one  to  enclose  a  part  of  the  town  common,  the  corpora- 
tion could  not  eject  him  upon  the  principle  assumed,  for  in  that 
sense,  the  common  is  no  more  a  lot  than  is  the  street  In  conclu- 
sion, if  by  any  construction,  their  demise  can  be  held  good,  the 
Court  will  not  look  behind  the  declaration  to  see  that  those  things 
were  done  which  would  render  their  lease  valid,  when  the  question 
is  simply  upon  a  demise  to  try  title. 

I  am  therefore  of  opinion  that  this  action  may  be  maintained  by 
the  plaintiffs. 

W.  H.  Bulloch,  Recorder^  andR.  R.  Cvylbr,  forj^aintiffs — 
M.  Hall  McAllister,  for  defendants. 
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Watts  and  Joynxr  ts.  Isaac  Korton. 
Fi.  Fa. 

When  ihe  proceM  of  the  Court  is  attempted  to  be  twed  oppreanrely,  and  againet  joeUce,  m  by 
IftTylng  aa  ezecQtioQ  after  jadginent  bad  beeo  mtiified,  the  Court  will  grant  relief  up^n  m#. 
timit. 

And  if  it  requires  informatioii  of  mattera  of  facf ,  it  will  cause  an  iwue  to  be  made  up  for  that 
purpose. 

And  where  the  party  moving,  was  not  prepared  with  hie  proofs,  and  modified  his  motion  by  aeb 
Ing  for  a  rale  on  the  ptaiaiur  to  shew  cauae  at  the  next  term,  the  Court  granted  the  mocjon, 
but  without  etay  of  pioceedings. 

A  Court  of  Equity  under  such  circumstancee,  ie  the  proper  tribunal  to  grant  relieC 

By  UL^BWy  JTiidife* 

TWO  motions  were  presented  to  the  consideration  of  the  Court 
in  this  case.  The  defendant  in  the  execution  has  made  an  affi- 
davit of  illegality,  under  the  provisions  of  our  Judiciary  Act  of 
1799,  upon  which  the  Sheriff  returned  the  execution  to  this 
Court,  from  whence  it  had  issued.  The  plaintiff  in  execution 
moves  to  set  this  affidavit  aside,  upon  the  ground,  that  the  exe- 
cution issued  legally,  and  that  the  objection  stated  in  the  affida- 
vit to  the  enforcement  of  the  execution,  is  founded  upon  the  al- 
legation of  subsequent  payment  and  satisfaction. 

It  is  unnecessary  that  the  Court  should  decide  upon  this  motion, 
since  the  defendant,  having  been  unpiepared  to  sustain  the  facts 
set  forth  in  his  affidavit,  has  virtually  abandoned  that  proceeding, 
and  submitted  to  the  Court  a  distinct  motion,  founded  upon  affida- 
vit, for  an  order  nisi  upon  the  plaintiffs,  to  shew  cause  at  the  next 
term  of  the  Court,  why  satisfaction  should  not  be  entered  up,  upon 
the  judgment.     When  the  process  of  the  Court  is  attempted  to  be 
used  oppressively  and  against  justice,  as  by  levjring  an  execution, 
after  the  judgment  had  been  satisfied,  the  party  was  formerly  dri- 
ven for  relief  to  the  writ  o(  audita  querela^  ^^^  tfubsequently,  by 

Part  ii, — T.  J8. 
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an  indulgence  of  the  Courts,  almost  every  case  in  which  audita 
querela  was  necessary,  is  now  disposed  of  upon  motion^  and  if 
the  Court  requires  information,  it  will  direct  an  issne  to  be  made  up 
for  that  purpose. 

It  is  therefore  perfectly  regular  and  proper  that  the  defendant 
should  come  before  the  Court  upon  motion  for  relief  in  this  case ; 
but  he  is  not  prepared  to  shew  the  payment  stated  in  the  affidayit, 
and  therefore  has  modified  the  motion  which  he  ought  to  have 
made,  by  asking  for  a  rule  upon  the  plaintiffs  in  execution  to  shew 
cause,  6lc.  at  the  next  term.  There  can  be  no  objection  to  grant- 
ing this  order ;  it  is  perfectly  harmless,  and  can  only  operate  upon 
the  plaintiffs  as  a  nodce,  unless  it  be  extended  in  its  terms,  to  stay 
in  the  mean  time  all  proceedings  upon  the  execution;  and  it  is 
asking  too  much  of  a  Court  of  law  to  suspend  its  proceedings,  and 
hang  up  a  party  after  judgment,  upon  an  affidavit  like  this.  If  the 
defendant  had  been  prepared  with  his  proofs,  from  the  controlling 
power  which  a  Court  retains  over  its  own  judgments,  he  could 
have  found  relief  here  upon  the  motion.  But  as  it  is,  he  must  ap- 
ply to  a  Court  of  Equity,  if  his  object  be  to  suspend  the  proceed- 
ings upon  the  execution ;  which  Court,  whilst  it  stops  the  plain- 
ti£&,  can  put  the  defendant  upon  terms,  and  require  him  to  give  se- 
curity for  any  sum  that  may  be  found  due. 

The  defendant  will  therefore  take  his  order,  restricted  simply  to 
a  rule  upon  the  plaintiffs  to  shew  cause  at  the  next  term  of  this 
Court,  why  satisfaction  should  not  be  entered  upon  the  said  judg- 
ment 

See  ^  following  authorities :  2  Cain.  254  10  Mass.  Wchh  vs. 
Lovejoy.  17  Mass.  163.  1  John.  682.  i  Strange,  ^.  2Saun. 
148,  c.  1  Boss.  ^  P.  429.  1  Wil,  331.  Doug.  196.  1  Salk. 
93.    4  Burr.  228T.     Barns,  130.     Cowp.  727. 

John  C.  Nicoli.»  for  plaintifia— 4aHN  Mix.lbn»  for  d^feodol. 
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William  Ria»  ahd  others,  com plVs.  and  Johw  L  Dbwb  and 

OTHERS,  PSfVs. 

/ti  Equity.    Bill  for  Injunction. 

iBiwetiM  fnaMd  to  ntmi&tlMBlMriirfiromp^iair  •▼«r  biomj  i)Md«  «n  MkofMi  Mtaie.i^. 
der  •xecutioM  itiuad  by  indiTidaal  creditors  thereof,  where  auch  iojunction  wu  pmyed  lor 
by  bill  in  the  Superior  Court,  alleging  that  complainanta  had  filed  a  bill  in  the  Circuit  Court 
«ri]M  UakodSiaiei,  fbrtlMDbtrietorOwtfgia,  elaimihg  a  apedfle /^m»  on  nid  eMUa,  a^ 
pitltotoM  ovw  iodifidual  oeditora,  wUch  elalni  waa  aiili  pendiof  and  UBdatonniuadL 


Ky  I«A W,  Mwi 

THE  complainants  allege  by  their  bill,  that  they  are  entitled  to  % 
proportion  oi  property,  or  in  lieu  thereof^  a  sum  in  money,  un- 
der a  deed  which  they  allege  to  be  a  conreyance  in  trust  from 
the  Hon.  James  Read  to  the  late  Gen.  Jacob  Read :   that  to 
establish  and  recover  this  claim,  diey  hare  filed  their  bill  of 
complaint  in  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Georgia,  which  is  now  pending  and  undetermined :   that 
by  the  said  bill  they  claim  to  be  preferred  to  the  indiyidoal  ere  • 
ditors  of  Gen.  Jacob  Read,  because,  they  say  they  hare  a  lien 
upon  the  specific  property  which  passed  into  his  hands,  under 
the  said  trust  deed,  by  yirtue  of  said  deed ;  and  that  they  are 
also  entitled  to  a  preference  under  the  Act  of  Georgia,  passed 
in  1799,  entitled  an  Act  for  the  better  protection  and  security  of 
orphans  and  their  estates.     It  also  appears  that  the  defendant 
John  I.  Dew8^  the  Sheriff  of  Chatham  County,  by  virtue  of  sun- 
dry executions,  issued  upon  judgments  against  the  estate  of  said 
Gen.  Ja^ob  Ready  in  favor  of  the  other  defendants,  has  levied 
upon  all  the  negroes  of  the  estate,  and  advertised  them  for  sale. 
It  is  alleged,  that,  unless  by  the  interference  of  this  Court   the 
sale  is  arrested,  or  the  monies  arising  therefrom  sufficient  to  sa- 
tisfy the  claim  of  complainanto  be  stopped  in  the  hands  of  Ae 
Sherijf]^  the  complainants  will  be  defeated  in  their  rights. 
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It  has  becQ  decided  by  the  Supreme  Court  of  the  United  States, 
that  a  Circuit  Court  of  the  United  States,  could  not  enjoin  proceed- 
ings of  a  State  Court.  It  results,  that  unless  this  Court  interferes 
in  a  case  like  that  which  is  presented  by  this  bill,  there  may  be  a 
failure  of  justice.  Before  the  complainants  can  establish  their 
rights  in  the  tribunal,  in  which  they  have  elected  to  prosecute 
them,  the  means  of  responding  to  their  claim  will  have  passed 
away  from  the  estate  of  Gen.  Read,  and  it  be  totally  defeated.  It 
is  not  now  that  a  positive  opinion  is  to  be  formed  upcm  the  merits 
of  the  claim  exhibited  by  this  bill.  It  is  not  by  an  indirect  adjudi- 
cation of  their  title  that  the  comjdainants  are  to  be  put  in  a  situa- 
tion, which  will  defeat  probable  rights  that  may  hereafter  be  esta- 
blished by  a  competent  tribunal,  before  whom  they  are  proceed- 
ing. It  has  been  decided  in  the  Supreme  Court  of  the  U.  States, 
that  it  is  enough  on  an  application  for  injunction  to  shew  a  colora- 
ble title^-or  as  one  of  the  Judges  expresses  it,  "  the  bill  should 
set  forth  a  case  of  probable  right,  and  a  probable  danger  that  the 
right  would  be  defeated,  without  this  special  interposition.'^  This 
is  not  the  case  of  a  creditor  at  large  ;  (remarked  upon  at  the  bar,) 
if  it  were^  I  would  at  oqce  refuse  the  application.  But  the  dis- 
tinction is  founded  on  the  fact,  that  the  present  complainants  claim 
to  be  preferred  to  the  creditors  of  Gen.  Read,  upon  the  ground  of 
lietit  under  the  trust  deed,  and  the  statute  of  Georgia  already  re- 
ferred to.  This  is  an  obvious  distinction  exemplified  by  all  the 
cases,  and  which  forms  in  fact,  the  very  basis  of  the  present  appli- 
cation. I  am  therefore  of  opinion,  that  this  is  a  proper  case  for 
the  hiterposition  of  this  Court  by  the  writ  of  injunction.  The 
point  has  been  raised  as  to  the  law  of  the  State  requiring  security 
befoie  injunction  could  be  granted.  I  strongly  incline  to  the  opin- 
ion that  tfiis  law  is  only  applicable  to  a  particular  class  of  cases ; 
and  that  to  give  it  a  difi*6rent  construction,  would  impute  absurdity 
to  the  Legislature,  since  there  are  many  cases  proper  for  injunc- 
tion, in  which  there  is  no  condemnation  money,  unless  the  mere 
costs  of  the  application  be  so  considered.  The  law  however  is  gener- 
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ml,  tnd  in  the  case  of  Massie  and  the  Bank  of  Georgia  ^h\c\kNV%u 
not  dis-simiUr  to  Uu»,  the  late  Judge  Dames  ^\tecVe^  %^c.\)(tvV7  \TV 
the  amotit  of  money  slopped  in  the  Sheriff's  hands.     I  subsequent- 
ly granted  an  injunction  in  that  case,  without  sectirity,  but  as  I 
now  recollect,  the  question  was  not  raised  or  considered  in  the 
case.     Until  a  construction  can  be  put  upon  this  law  by  the  Judges 
in  convention,  which  I  shall  endeavor  to  eflect,  I  must  require  se- 
curity to  be  given  in  the  sum  ordered  to  be  retained  by   the  She- 
riff in  a  bond  conditioned,  according  to  law.     Upon  a  compliance 
with  which,    it  is  ordered  that  a  writ  of  injunction  do  issue  to  the 
defendant  John  L  Dews^  enjoining  and  commanding  him  lo  retain 
in  his  hands,  and  not  to  pay  over  the  sura  of  fifteen  thousand  five 
hundred  and  fifty-seven  dollars  and  forty  cents,  monies  arising  from 
the  sales  ot  the  property  of  the  said  Gen.  Jacob  Read,  now  adver- 
tised by  him  under  said  executions,  if  there  shall  be  so  much  mo- 
ney remaining  in  his  hands,  after  payment  of  the  costs  and  expen- 
ses of  levy,  advertising  and  other  lawful  expenses  incidental  to  the 
said  sales,  and  the  same  to  retain  till  the  further  order  of  this  Court. 

R.  W.  Habbrsham ,  6l  G.  W.  Owens,  for  complainant»^JoHN 
C.  NicoLi*.  for  defendants. 
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Dr.  William  Read  and  others,  compels,  and  John  I.  Dews 

AND    OTHERS,   DEF'TS. 

In  Equity.    Motion  to  dissolve  Injunction. 

TIm  Jodgw  of  ih*  Superior  Coiutf  of  Oeorgia  bar*  ih«  power  ia  Tteation,  (o  AmoIvo  an  Id 

junctioQ. 

Under  the  rule  of  Cour%  whkh  direett  that  all  Injunetione  eball  be  granted,  "  until  further 
order,"  an  InjuncUon  may  be  diieolved  before  answer  filed,  on  mere  afBdaril  denjing  the 
equity  of  the  BUI. 

And  an  Ii^anetlon  will  be  diMolrad  on  moUoo,  when  it  appaan  to  hara  beta  kKpnftdmsHj 
granted. 

An  Injunction  will  be  granted,  if  the  bill  shawe  apro6aMe  right,  and  a  probable  dangir  (e  each 
right  without  the  epedal  interpoeition  of  the  Court. 

Where  it  appean  that  the  defendants  hare  an  eetablished  and  legal  right,  which  might  be  de- 
layed  and  Mndared  nnDeceoiarily,  by  retaining  an  InjanctioQ  abeolutaly,  it  may  be  dJMOlvad 
ctmdUionaUyt  and  on  terma  whkh  will  protect  both  partiae. 

Where  a  bill  waa  filed,  merely  for  the  purpoae  of  obtaining  Injanction,  and  after  it  waa  gnntad 
other  pereone  really  and  beneficially  interested  in  the  judgment  at  law  enjoined,  applied  to  ba 
made  defendanta,  the  Court  compelled  the  complainants  von  pain  of  dissolution  of  the  Injunc* 
tlon  if  they  refused,)  to  amend  their  bill,  by  making  the  applicanta  defendants  and  panlea, 
without  pr^Jttdka  to  the  Ii^OBetica. 

By  LiAWf  Judge. 

THIS  case  comes  before  me,  now,  upon  a  motion  to  dissolve  the 
injunction  heretofore  granted,  restraining  the  Sheriff  John  I. 
Dews  from  paying  over  the  sum  of  fifteen  thousand  dollars, 
raised  upon  judgments  in  favor  of  the  other  defendants  in  the 
bill  against  the  estate  of  the  late  Gen.  Jacob  Read.  The  motion 
is  made  by  William  Whiteman  and  Benjamin  F*  Hunt,  who, 
by  affidavit,  represent  themselves  to  the  Court  as  assignees  of 
the  judgments  upon  which  the  money  was  raised.  That  this 
opinion  may  be  intelligible,  it  is  necessary  briefly  to  advert  to 
the  allegations  of  complainant^s  bill.  (Omitted  here,  see  them 
stated  in  the  foregoing  opinion.) 

The  present  motion  to  dissolve  the  injunction  is  founded. 
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1.  Upon  facts  disclosed  by  affidarit  on  the  part  of  Whiteman 
and  Hunt. 

2.  Because  they  say,  in  efkcU  that  the  injunction  was  improvi- 
dentTy  granted,  there  being  no  equity  in  the  complalnanls'  \)v\\, 
which  should  entitle  them  to  this  special  interposilion. 

Various  objections  to  the  naotion,  not  founded  upon  the  merits, 
have  been  urged  by  the  complainants'  counsel,  which  require  to 
be  considered  and  disposed  of.     And  first,  it  is  denied  that  the 
Judge  of  the  Superior  Courts  possesses  the  power  to  dissolve  an 
injunc^on  in  vacation.    In  support  of  this  objection,  we  are  refer- 
red to  the  practice  of  the  Court,  which  it  is  contended,  has  never 
been  to  dissolve  out  of  term  time.     Mi.  Eden  kys  it  down  in  his 
treatise  on  injunctions,  that  a  motion  to  dissolve  must  be  made  in 
open  Court;  and  so  in  New  Yoik,  it  is  stated  in  Blake's  Chancery. 
But  the  Chancery  is  always  considered  open  for  these  purposes, 
and  it  would  be  hard  and  productive  of  great  inconvenience,  that 
whilst  the  Judge  of  the  Superior  Court  might  grant  the  injunction 
in  vacation,  he  could  not  dissolve  it  till  teiti  time.     In  the  absence 
of  Reports,  and  a  controlling  tribunal  over  the  changing  opinions  of 
the  successive  individuals,  by  whom  the  laws  are  administered,  it 
is  difficult  satisfactorily  to  ascertain  a  settled  practice  in  our  Courts. 
But  in  truth,  no  adjudication  upon  this  point  is  relied  on  or  pre- 
tended, and  the  argument,  at  most,  is  simply  that  such  a  motion  is 
not  recollected  to  have  been  made  in  vacation.     Apart  from  the 
uncertainty  in  which  the  fact  is  involved,  as  to  what  the  practice 
has  been,  if  it  were  conceded,  it  ought  not,  I  think,  to  be  permit- 
ted so  to  operate,  as  to  deny  the  exercise  of  a  power  strongly  call- 
ed for  by  considerations  of  justice  and  convenience.    Take  the 
case  of  an  injunction,   granted  in  the  first  instance  from  the  press- 
ing necemdiy  of  the  eaee  for  relief,  upon  the  equity  apparent  m  the 
bill ;  but  upon  the  coming  in  of  the  answer,  the  whole  of  thai 
equity  is  denied  ;    the  ground  upon  which  ih©  writ  was  granted, 
and  on  which  aloac  it  could  rcaft,  ia  th«s  wiihdi%wnt  wd  according 
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to  the  authorities^  the  writ  goes  with  it,  and  the  dissolution  is  but 
a  matter  in  course  ;  unless  there  are  circumstances  in  the  nature 
of  the  case,  addressing  the  discretion  of  the  Court,  which  require 
its  continuance,  it  would  be  manifestly  a  practice  at  Tariance  with 
justice,  that  the  party  should  be  hung  up  till  the  meeting  of  the 
Court  in  such  a  case.  When  it  is  considered  too,  that  the  injunc- 
tion is  but  in  the  nature  of  an  interlocutory  order,  and  in  the  first 
instance  not  necessarily  granted  by  the  Court,  but  by  a  Judge  at 
Chambers ;  that  the  granting  or  continuing  this  writ,  is  but  the  ex. 
ercise  of  a  discretionary  power  to  be  regulated  by  the  justice  and 
circumstances  of  the  case,  I  should  be  inclined  to  hold  that  the  au- 
thority which  imposed  the  clog,  might  remove  it,  unless  the  power 
were  denied  more  plainly  than  by  an  inference  deduced  from  a' 
practice,  heretofore  acquiesced  in. 

These  remarks  are  also  deemed  worthy  of  consideration  in  con- 
structing the  7th  Sec.  of  the  Act  of  1811,  which  has  also  been  re- 
lied on  as  denying  the  exercise  of  this  power  anterior  to  the  first 
term  of  the  Court  In  the  view  which  I  take  of  this  section,  in- . 
stead  of  acting  as  a  prohibition  upon  the  Judges  to  dissolve  an  in- 
junction anterior  to  the  first  term  after  it  was  granted,  it  seems  to 
fix  that  as  a  period,  when  it  shall  be  the  right  of  the  party  to  be 
heard  in  course ;  a  right  of  which  he  shall  not  be  deprived  by  the 
terms  of  the  order.  The  object  of  this  section  of  the  Act  is  ob- 
viously rather  to  facilitate  than  delay ;  to  avoid  hanging  the  party 
up  till  the  second  term,  when  the  bill  would  be  ripe  for  hearing 
and  argument  upon  the  merits.  This  construction  is  in  accord- 
ance with  other  sections  of  the  same  act,  which  negative  the  idea 
of  delay,  and  with  those  views  of  convenience  and  justice,  which 
have  been  just  given. 

The  next  objection  presented  by  the  complainants  affirms,  that 
the  injunction  is  never  dissolved  till  the  coming  in  of  the  answer. 
This,  I  apprehend,  depends  very  much  upon  the  nature  of  the  or- 
der.   By  the  English  practice  the  usual  order  was  till  answer  and 
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further  order.     By  the  more  modern  practice  in  England,  as  esta* 
hlished  since  Lord  Eldon*s  time,  thii  form  of  granting  \m\mt\AOTi 
has  been  modified  till  answer  of  further  order.     When  the  injunc- 
tion is  granted  till  answer  and  further  order,  it  is  never  dissolved 
till  the  answer  comes  in-     But  where  it  is  till  answer  or  further 
order,  it  allows  the  defendant  to  more  its  dissolution  before   fil* 
ing  the  answer,  upon    an  affidavit  den}'ing  the  equity  of  the  bill. 
This  diflerence  in  the  manner  of  granting  injunctions  distinguish- 
ed the  common  injunction  to  stey  execution,  ahd  the  special  in- 
junction, which  under  peculiar  circumstances,  stopped  the  proceed- 
ings at  some  anterior  sUge.     The  special  injunction  always  being, 
till  answer  or  order  and  which  has  always  been  held  liable  to  amo- 
tion to  dissolve  upon  affidavit     The  rule  of  Court  under  which  we 
practice,  as  established  by  the  Judges  in  convention  requires  that 
all  injunctions  be  granted  till  further  order,  and  in  compliance  with 
this  rule,  was  the  order  in  this  case.     In  the  case  of  Read  vs.  Con* 
sequa^  (4  Wash.  C.  C  Rep.  174,)  Judge  TFa«Atn^ton  says,  that  the 
motion  to  dissolve  without  answer  filed,  is  altogether  unprecedent- 
ed.    The  uniform  practice  hi  that  Court,  he  says,  has  been  to  re^ 
quire   an  answer.     Yet,  he  remarks,  that  the  Court  might  under 
particular  circumstances,  grant  the  injunction  until  answer  or  fur- 
ther order,  and  in  that  case,  listen  to  a  motion  to  dissolve  upon  an 
affidavit  o£  tho.  defendant  denying  the  equity  of  the  bill.     Upon  the 
distinctions  which  have  been  made  in  the  English  practicerMid  the 
manner  of  granting  injunctions  tfnder  our  rule  of  Court,  aided  by 
the  consideration  that  the  answer  in  this  ease  is  not  important  to 
the  complainants,  nothing  being  sought  to  i>e  discovered  from  the 
defendants  for  the  pur|>ose  of  supporting  the  bill,  I  think  I  am 
bound  to  listen  to  this  motion,  although  the  answer  has  not  been 
filed.  •    This  would  naturally  lead  us  to  the  affidavit  which  has  been 
filed,  but  I  postpone  its  consideration  for  a  momeoit  to  advert  to 
an  objection,  made  to  the  second  ground  upon  which  the  motion  is 
made,  viz.  it  is  said  that  die  Court  having  already  h«*rd  argumeiit 

Part  ii.— U.  2. 
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Upon  the  rule  to  shew  caune,  against  the  original  motion  to  grant 
the  injunction,  and  having  thus  virtually  decided  upon  the  equity 
of  the  hill  before  the  injunction  was  granted,  will  not  now  enter- 
tain this  motion  upon  the  ground  of  a  want  of  equity  in  the  bill. 
Applications  for  injunctions  are  frequently  made  at  the  last  moment, 
when  from  the  pressing  necessity  of  the  caj^e,  the  Court  is  oMiged 
to  act  immediately.  Cases  occur  therefore,  which  a0brd  no  oppor- 
tunity either  to  the  counsel  or  the  Court,  for  that  reflection  and  ex- 
amination, which  might  consist  with  the  advancement  of  justice ; 
and  although  an  argument  was  heard  in  this  case  upon  the  rule  to 
shew  cause,  the  notice  was  necessarily  too  short  to  admit  of  care- 
fill  preparation.  It  does  n«t  seem  to  me,  that  there  is  any  good 
leason  why  the  Court  should  not  allow  the  defendant  to  go  into  the 
question  of  a  want  of  equity  in  the  hill,  for  if  it  can  be  made  to  ap- 
pear that  the  Court  has  improvidently  issued  the  writ,  it  ought  to 
be  discharged.  It  is  true,  that  the  question  whether  the  bill  pre- 
sented a  case  for  the  equitable  jurisdiction  of  the  Court,  might  be 
brought  up  by  plea  or  demurrer ;  but  as  the  bill  prays  no  ultimate 
relief,  and  seeks  no  final  decree,  but  its  whole  object  is  confined  to 
the  injunction,  I  do  not  see  why  the  defendant  should  not  be  al- 
lowed to  present  it  upon  this  motion.  In  the  case  of  Minium  vs. 
Seymour^  4  John.  Ch.  Rep.  173,  the  motion  was  to  dissolve  the 
injunction,  although  the  defendant  had  not  answered,  on  the  ground 
of  a  want  of  equity  in  the  bill.  The  injunction  had  been  allowed 
by  the  Chancellor.  It  was  objected  to  the  motion,  that  the  defend- 
ant had  not  answered,  and  it  was  insisted,  that  except  in  cases  where 
the  injunction  had  been  allowed  by  a  master,  the  defendant  is  not 
entitled  to  move  to  dissolve  before  he  has  answered.  The  Chan- 
cellor overruled  the  objection.  It  was  replied  to  this  case,  that 
according  to  the  New  York  practice,  the  injunction  is  allowed 
without  argument  in  the  first  instance.  But  with  us,  although  it  is 
usual  to  grant  a  rule  to  shew  cause,  yet  the  argument  is  often  so 
hurried,  as  to  render  more  deliberate  investigation  desirable.  In 
the  case  of  James'  adm*or.  vs  Jefferson,  4  Hen.  6l  Munfd.  483. 
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the  motion  was  to  discharge  the  injunction  as  improvidently  grant- 
ed.    The  Chancellor  said,  •'  I  had  very  great  do\ib\A  ^\.^t%\^^^ 
granting  the  injunction,  but  as  the  defendant  is  in  contempt    the 
bill  haring  been  taken  for  confessed  after  injunction  granted  fo 
want  of  answer,  the  motion  comes  from  hiro  with  rather  a  bad 


grace.*' 


I  proceed  now  to  consider  the  ground  upon  which  this  motion 
rests.     The  affidavit  which  has  been  filed,  simply  brings  to  the  no- 
tice of  the  Court  the  interest  of  Whiteman  and  Hunt^  as  assignees 
of  the  judgments,  and  represents  the  claim  of  the  complainants  as 
one  of  long  standing,  over  which  they  have  slumbered  and  delayed 
for  a  great  length  of  time,  whilst  the  defendant's  claim  is  sUted  to 
be  one,  founded  on  recent  contract,  for  valuable  consideration, 
without  notice,  and  reduced  to  judgmenU.     These  are  the  princi- 
pal facts  stated  in  the  affidavit     The  general  denial  of  equity  of 
the  bill  founded  upon  the  ignorance  of  the  defendant  as  to  the  facts 
stated  in  the  bill,  can  have  no  effect  whatever.     The  equity  of  the 
bill  is  founded  in  aright  derived  from  an  alleged  lien,  growing  out 
of  the  deed  of  trust  and  the  Act  of  1799.     This  basis  upon  which 
the  complainants'  claim  rests,  is  not  removed  by  the  affidavit. 
Whatever  eflect  may  be  given  to  the  neglect  and  delay  of  the  plain- 
tiffs in  enforcing  their  claim  at  an  earlier  period,  on  a  final  decree 
upon  the  merits,  I  am  not  disposed,  under  the  circumstances  of  the 
case  as  disclosed  by  the  bill,  to  consider  it  as  authorizing  the  dis- 
solution of  th^  injunction.     The  general  principle  to  be  collected 
from  the  books  is,  that  a  person  applying  for  an  injunction,  must 
shew  an  actual  or  probable  right  to  the  estate.     This  doctrine  ga- 
thered from  works  on  Chancery  jurisdiction,  was  most  explicitly 
stated  in  the  case  of  Georgia  vs.  BrailsfordL,  (2  Dall,  403,  415,) 
where  Judge  Johnson  says :  '*  In  order  to  support  a  motion  for  an 
injunction,  the  bill  should  set  forth  a  case  of  probable  right,  and  a 
probable  danger  that  the  right  would  be  defeated,  without  this  spe- 
cial interposition  of  the  Court"     Judge  IredcU  saya:  **It  i«  too 
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early  upon  a  motion  for  injunction  to  express  an  opinion  upon  the 
title  in  collision ;  it  is  enough  on  a  motion  of  this  kind  to  shew  a 
colourable  title."  In  a  case  in  South  Carolina,  Wilson  vs.  WihoHt 
(1  Dess.  Rep.  ^2^,)  the  Court  said  it  would  not  give  any  opinion 
upon  the  merits  of  the  case*  that  whether  the  bond  could  be  sup- 
ported or  should  be  defeated  by  the  defeazance,  must  remain  to  be 
decided  when  the  whole  merits  should  be  gone  into.  But  that 
there  did  appear  upon  the  face  of  the  bond  a  right  in  the  complain- 
ant, and  that  to  give  an  oppoitnnity  to  go  into  the  whole  merits, 
it  was  necessary  to  grant  an  injunction  to  prevent  in  the  mean  time 
any  disposition  of  the  properly. 

It  is  said  in  Dick.  140,  that  a  party  applying  for  injunction  must 
■hew  a  specific  right  in  the  property,  and  that  it  is  in  danger. 

In  the  case  o(  Birch  vs.  Corbijer,  (1  Brown,  Ch.  Rep.  571,)  the 
plaintiff  filed  a  bill  claiming  an  equitable  lien  on  stock.  The  Bank 
hearing  of  suit  refused  to  permit  a  transfer.  It  was  moved  thai  the 
Bank  might  be  ordered  to  tranHfer.  The  Lord  Chancellor  said, 
this  was  in  fact  requiring  a  decree  in  the  cause,  by  an  interlocutory 
order,  for  the  defendant  must  undertake  to  prove  that  the  com- 
plainant has  no  lien  on  the  stock. 

The  simple  inquiry  in  this  case  is,  whether  it  appears  from  the 
allegations  of  the  bill,  that  the  complainants  have  a  probable  right, 
and  that  this  right  is  in  danger  of  being  defeated  unless  the  Court 
interposes. 

The  complainants,  as  has  already  been  stated,  contend  for  a  lien 
upon  specific  property  under  the  deed  of  trust  and  also  by  virtue 
of  the  Act  of  1799.  It  is  insisted  by  the  defendant,  that  the  deed 
is  not  a  conveyance  in  trust  from  James  Read  to  Gen.  Ready  but 
that  it  is  an  absolute  conveyance  with  a  confidence  leposed,  which 
does  not  entitle  the  plaintifiTs  to  any  lien ;  and  they  further  say 
that  if  the  Act  of  1799  has  any  application  to  this  case,  it  merely 
secures  a  priority  in  payment,  but  gives  no  lien.    It  is  not  my  in- 
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tention  to  express  any  opinion  upon  these  points  and  many  othera 
raised  in  argument  against  the  merits  of  compWinauU'  cU\tj\,  \^\iX 
beUeving,  as  I  do,  that  the  complainants  hare  presented   «'a  fair 
foundation  for  future  judicial  investigation/'   that  they  hav 
bited  a  colourable  right  upon  which  they  may  obtain  a  decree  th  ' 
will  entiUe  them  to  be  paid  in  preference  to  the  present  judgment 
creditors,  when    the  whole  merits  are    gone  into,  upon    plen 
hearing,  it  only  remains  to  inquire,  whether  that  right  is  in  danifer 
of  being  defeated,  unless  this  Court  interposes. 

If  tho  money  now  detained  in  the  hands  of  the  Sherifl;  be  per- 
mitted to  be  drawn  out  by  dissolving  the  injunction  abrtohileh-, 
how  will  the  complamants  enforce  their  decree,  should  they  suc- 
ceed in  establishing  their  lien?     It  was  argued  for  the  defendants, 
that  if  the  plaintiffs  had  a  lien,  it  would  follow  the  property  into 
whatever  hands  it  might  go  ;  and  as  the  land  could  not  be  eloigned, 
the  p  aintiffs  needed  no  assistance.    I  have  looked  carefully  to  this 
suggestion,  and  after  giving  to  it  the  best  reflection  of  which  I  am 
(Capable,  I  cannot  acquiesce  in  the  propriety  of  leaving  the  com- 
plainants to  the  chance  of  reaching  this  property  in  the  hands  of 
third  persons.     Besides  they  may  succeed  in  establishing  a  lien 
under  the  trust  deed,  upon  the  specific  property,  which  consists  of 
negroes  and  fail  under  the  Act  of  1799.     The  motion  to  dissolve 
the  injunction  absolutely,  is  therefore  overruled. 

Whilst  the  jurisdiction  of  the  Court  as  to  injunction,  is  a  most 
useful  one,  without  which  the  benefit  of  an  equity  against  proceed- 
ings at  law  could  not  be  had,  it  is  necessary  to  be  extremely  care- 
ful, that  this  power  be  not  used  to  delay  justice  and  unnecessarily 
to  hinder  the  enjoyment  of  a  legal  right.  The  x*um  of  money  now 
detained  in  the  SheriflTs  hands  is  large,  and  the  annual  interest 
upon  it  considerable.  Although  it  be  true  that  the  Court  would 
dissolve  the  injunction  unless  the  complainants  used  every  dili- 
gence in  their  power  to  speed  their  cause  in  the  Circuit  Cotirt, 
yet  the  money  ig  detained  indefinitely,  and  it  may  be  necessary. 
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notwithstanding  the  best  exertions  of  the  complainants,  to  retain  it 
for  some  time.  The  defendants  represent  themselves  as  judgment 
creditors,  and  consequently  as  having  an  established  and  legal 
right.  All  that  the  plaintiff's  can  ask  for,  is  that  the  Court  should 
so  far  interpose,  as  to  enable  them  ultimately  to  enforce  their  de- 
cree should  they  succeed  in  establishing  their  lien.  That  the  de- 
fendants should  not  be  unnecessarily  hindered  in  the  enjoyment  of 
a  right  which  they  have  established  at  law  ;  that  this  large  sum  of 
money  might  not  be  held  in  a  situation  wholly  unproductive  and 
for  an  indefinite  term,  and  at  the  same  time,  that  the  plaintiffs  may 
be  protected  in  any  right  which  they  may  succeed  in  establishing, 
I  have  come  to  the  conclusion  to  dissolve  the  injunction  condition- 
ally;  and  the  condition  is,  that  the  defendants  Whiteman  6f  Huntf 
who  are  understood  to  be  highly  responsible  individuals,  and  pur- 
chasers of  the  property  of  Gen.  Read,  do  give  a  bond  with  good 
and  sufficient  securities  to  be  judged  of  by  this  Court,  payable  to 
the  complainants  in  the  sum  of  $17,000  conditioned  for  the  forth- 
coming of  the  property  to  answer  such  decree  as  the  plaintiffs  may 
obtain,  and  for  the  payment  of  which  they  shall  be  decreed  to  have 
a  lien  upon  the  specific  property,  under  the  trust  deed,  or  upon  the 
gen  ral  estate  ol  Gen.  Read,  under  the  Act  of  1799;  and  upon 
failure  to  produce  the  pioperty,  then  conditioned  to  pay  to  com- 
plainants the  amount  of  their  decree  so  established.  In  order  to 
this,  it  is  necessary  that  the  defendants,  Whiteman  4*  Hunt,  be 
made  parties  to  this  bill ;  and  in  this  there  is  some  difficulty. 

They  represent  themselves  by  their  affidavit,  as  assignees  of  the 
judgments,  and  as  willing  to  be  made  parties,  and  move  to  be  made 
defendants  in  the  bill.  This  is  not  a  regular  motion.  But  as  it  is 
a  case  simply  of  injunction,  and  the  motion  is  made  to  a  Court  of 
equity  by  those  really  and  beneficially  interested  in  the  judgment 
at  law,  the  Court  will  compel  the  plaintiffs  to  amend  their  bill  by 
making  Whiteman  4*  Hunt  defendants,  without  prejudice  to  the 
injunctiottt  as  it  now  stands  by  the  amendment,  and  upon  their  re- 
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fusftl  to  do  SO  will  dissolve  the  injunction.  This  course  was 
adopted  in  the  case  of  Harrison  vs.  Morton,  (,4  Hen.  6l  MunCd. 
483.) 

Should  these  defendants  thus  made  parties  to  the  bill  decline  to 
give  the  security  required,  in  which  case  the  injunction  will  stand 
con^nued,  they  will  be  entitled  to  the  benefit  of  the  bond  which 
was  ordered  to  be  given  by  the  complainants  upon  granting  the 
injunction.  To  this  end,  a  new  bond  must  be  executed  by  the 
complainants,  payable  to  these  defendants  in  a  like  sum  and  con- 
ditioned as  the  former  bond. 

Habersham  dc-  Owens,  for  complainants — B.  F.  Hunt,  Nicoll 
dD  Gordon,  for  defendants. 
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Stephen  C.  Green  vs.  The  Mayor  and  Aldermen  of  Sa* 

VANNAH. 

Certiorari. 

Inspeetion  lawa  may  be  conatitutionallj  applied  not  only  to  the  produce  of  the  country  to  b« 
exported,  but  to  imports  brought  in  for  the  purpose  of  sale  within  the  Sute. 

And  therefore,  an  Orrlinance  of  the  city  of  Savannah  made  under  the  authority  of  an  Act  of  the 
Legiilalure  of  Georgia,  inflicting  a  penahy  on  any  person  who  should  sell  domestic  liqoora 
within  the  liii.iu  of  the  city,  without  haring  ihem  gaufcd  and  i.ispocied  by  the  City  Inspector, 
to  whom  a  email  compensation  was  to  be  paid  by  the  render,  was  held  to  be  an  inspection 
law,  and  constitutional,  both  as  to  the  thing  to  be  done,  and  the  compensation  to  be  made,  and 
that  its  penalties  might  be  properly  enforced  against  the  importer  of  the  liquor*,  in  the  ori- 
ginal casks,  who  had  gold  the  same,  without  having  tham  gauged,  Ac. 

The  Constitution  of  Georgia  declares  that  no  bill  or  ordinance  shall  pass  containing  any  matter 
different  from  what  is  expressed  in  (he  title  thereof;  Ae/d,  that  although  imder  this  clause  so 
much  of  a  statute  as  contains  matter  diferent  from  what  is  expressed  in  the  title  thereof, 
will  be  void,  yet  that  it  was  enough  if  the  title  was  descriptive  generally  of  the  purpoesa  of 
the  Act,  and  that  it  was  not  ner^ssary  that  it  should  parllcularixe  the  severml  provisions 
and  amendments  contained  in  the  body  of  the  act^ 

By  EiAWf  Jvdf e* 

UNDER  an  Ordinance  of  the  city  of  Savinnah,  the  petitioner  iS^. 
C.  Green  was  fined  in  the  sum  of  thirty  dollars  for  a  violation  of 
said  Ordinance,  by  vending  certain  casks  of  liquors,  which  he 
had  imported  from  the  State  of  Rhode  Island,  without  having 
them  gauged  and  inspected  according  to  the  provisions  of  said 
Ordinance. 

The  grounds  stated  in  the  petition  and  alleged  as  error,  are  1st. 
that  the  Ordinance  did  not  give  the  corporation  the  power  of 
fining,  in  as  much  as  the  petitioner  was  the  importer  of  the  arti- 
cles, and  sold  them  in  the  original  casks. 

2.  That  if  the  Ordinance  does  confer  such  power,  it  is  not  au- 
thorized by  any  Act  of  the  Legislature. 

3.  That  if  any  such  Act  exists,  it,  together  with  the  Ordinance, 
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violates  the  provisions  of  the  Constitution  of  the  United  States 
which  prohibit  a  State  from  laying  imposts  on  exports  or  imports  • 
and  which  give  to  Congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States. 

The  Ordinance  subjects  all  persons  who  sell  within  the  city  of 
Savannah  any  domestic  distilled  liquors*  without  having  the  same 
guaged  and  inspected  by  the  city  guager  and  inspector,  to  the  pay- 
ment of  a  fine  not  exceeding  l>30.     It  requires  the  payment  of  a 
small  compensation  to  the  officer  for  the  service  performed.     The 
Act  of  the  Legislature  of  1825.  Sec.  Id,  enacts,  that  the  said  Mayor 
and  Aldermen  shall  have  power  to  pass  ordinances  (among  other 
things,)  for  the  inspection  of  all  articles  and  produce  sold  within 
the  limits  of  the  city  of  Savannah  and  hamlets  thereof;  and  to  ap- 
point inspectors,  guager?,  &.c.  for  the  purpose  of  carrying  into  ef- 
fect all  such  ordinances  as  may  be  passed  by  virtue  of  the  authori- 
ty hereby  grranted,  and  to  fix  their  fees,  6lc.     The  11th  Sec.  of 
same  Act  and  the  3d  Sec.  of  Act  of  1787,  authorises  the  corpora- 
tion to  inflict  or  impose  such  pains,  penalties  or  forfeitures  as  shall 
be  conducive  to  the  good  order  and  governoient  of  the  city. 

The  question  for  the  consideration  of  the  Court,  then  is,  whe- 
ther this  Act  and  Ordinance,  when  applied  to  a  sale  made  by  the 
importer  of  the  articles  in  the  original  casks  or  packnges,  violate 
the  provisions  of  the  Constitution  referred  to?     And  first,  with  re- 
feience  to  that  provision  which  declares,  that  no  State  shall,  with- 
out the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws,  Slc.     Under  the  provisions  of  the  Ordinance, 
there  are  two  things  to  be  considered,  viz:    1.  the  requirement  to 
have  liquors  sold  within  the  city  guaged,  under  the  penalty  pre- 
scribed ;  and  2.  the  fee  allowed  to  the  officer  for  the  service  per- 
formed.   It  is  not  strictly  necessary,  that  I  should  consider  the 
latter  in  order  to  the  adjudication  of  every  principle  directly  pre- 

Part  ii.— V.  2. 


Digitized  by 


Google 


370  CHATHAM  SUPERIOR  COURT. 

[Green  ts  Mayor  and  Aldermen  of  Barannah.J 

sented  by  this  case ;  the  injury  complained  of  is  not  the  payment 
of  the  fee  allowed  the  officer,  but  it  is  the  fine  imposed  for  refusing 
to  allow  the  liquors  to  be  guaged.  As  however,  it  may  be  impor- 
tant and  desirable  to  have  the  question,  as  to  the  right  to  impose 
the  tax  for  the  purpose  of  the  fee  derided,  I  have  determined  to 
decide  the  whole  at  once.  It  is  obvious  from  the  very  words  of 
the  exception  to  the  prohibition  upon  the  States  in  the  10th  Sec. 
ist  Art.  of  the  Constitution  of  the  United  States,  that  the  right  in 
the  States  to  pass  inspection  laws  is  recognised  by  that  instrument 
itself.  And  whilst  they  are  passed  in  good  faith  for  the  purposes 
for  which  they  were  rightfully  designed,  that  is,  to  improve  the 
quality  and  condition  of  articles  to  be  exported,  and  thus  to  facili- 
tate their  sale,  and  acting  upon  articles  imported  and  to  be  sold 
within  the  State,  to  prevent  impositions  from  being  practised  on 
them,  whilst  these  are  their  objects,  and  they  are  not  resorted  to 
as  a  means  indirectly  of  raising  revenue,  they  are  unquestionably 
protected  by  the  exception.  The  law  under  consideiation  is  of 
this  class,  it  is  an  inspection  law,  whether  we  test  it  by  the  gene- 
ral signification  of  the  term,  or  by  an  examination  of  its  nature, 
tendency  and  object.  Its  direct  object  is,  to  improve  the  quality 
of  liquors  vended  in  the  city,  and  to  prevent  impositions  in  the  sale 
of  them.  Almost  eveiy  exercise  of  police  power,  intended  to  pro- 
mote health  or  to  improve  or  facilitate  commerce  within  the  State, 
is  considered  as  falling  under  this  class  of  laws,  and  embraced  in 
the  exception  to  the  prohibition  relied  on.  Inspection  laws  are 
not  confined,  as  was  supposed  in  the  argument  of  this  case,  to  the 
produce  of  the  country  to  be  exported,  but  apply  as  well  to  imports 
brought  in  for  the  purpose  of  sale  within  the  State.  The  inspec- 
tion laws  of  other  States  act  as  well  upon  importations  as  exporta* 
tions.  Such  is  the  understanding  of  the  Supreme  Court  of  the  U. 
States  in  regard  to  them,  as  is  apparent  from  its  remarks  in  the 
case  of  Brown  vs.  State  of  Maryland,  (12  Wheat.  438.)  And  it 
appears  to  ft>o  ff^^^n^  ^ho  x^fry  npt:;-p  of  tl-e  ^.r.ivpr  u.  hr  cxfjvi.xf^ 
ill  tjrOrr  10  ?i  lOin  lIio  .mJpci  of  Jjt^^tM-.n'On  la»vs,  f'lfv  v,)r.st  L'f.'munit- 
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ly  act  upon  imports  as  well  as  the  products  of  the  country,  other- 
wise the  community  would  be  subjected  to  all  the  consequences  of 
unsound  and  deleterious  articles,  without  the  possibih'ty  ofdetection 
or  prevention.     But  when  it  is  said  "  No  State  shall  without  the 
consent  of  the  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws,"  I  apprehend  the  right  to  tax  imports  as  well  as 
exports,  for  the  purpose  of  executing  inspection  laws,  is  admitted. 
It  resulu,  that  so  far  as  this  prohibition  in  the  Constitution  affects 
the  question,  a  State  has  the  right  to  lay  a  tax  upon  imports,  the 
object  of  which  is  to  pay  for  services  performed  in  inspecting  the 
articles.     I  consider  it  unnecessary  to  enlarge.     I  entertain  no 
doubt  of  the  constitutionality  of  the  Ordinance,  both  as  it  regards 
the  thing  directed  to  be  done  and  the  compensation  to  be  made. 

Another  ground  of  error,  assigned  in  the  petition,  is,  that  the 
Act  and  Ordinance  are  violative  of  the  right  of  trial  by  Jury,  as  se- 
cured to  the  citizens  by  the  Constitution  of  the  United  States  and 
of  this  State.  The  question  here  presented  was  considered  by  the 
Court  in  the  case  o( Low  And  the  Commissioners  of  Pilotage,^  and 
its  opinion  folly  expressed  upon  it,  in  the  decision  made  in  that 
case.  As  it  regards  the  Constitution  of  the  United  States,  there  is 
no  question ;  and  I  adhere  to  my  views  then  given  upon  the  words 
of  the  Constitution  of  Georgia,  until  the  opinion  of  the  Judges  in 
convention  can  be  known.  There  are  various  gronnds  taken  by 
the  counsel  for  the  petitioner,  and  which  were  not  stated  in  the 
petition.  Our  rule  of  Court  declares  that  no  other  grounds  shall 
be  insisted  on  at  the  hearing  than  those  stated  in  the  petition  for 
certiorari.  I  will  nevertheless  advert  to  the  principal  points  sug- 
gested, as  doubts  and  difficulties  have  been  raised  upon  the  Act  of 
1826,  upon  which  it  may  be  desirable  to  have  the  opinion  of  the  Court 

1st  It  is  said  that  the  Act  of  1825  is  violative  of  the  17th  Sec. 
of  the  Ist  Art  of  the  Constitution  of  Georgia,  because  ite  title  is  at 

*  Supra  p.  314. 
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yariance  with  the  body  of  the  Act.  There  is  no  doubt  that  under 
this  provision  of  the  Constitution,  so  much  of  a  statute  as  contains 
matter  different  from  what  is  expressed  in  the  title,  is  void.  The 
title  to  the  Act  of  1825  is  professedly  to  umend  and  consolidate 
the  several  acts  which  have  been  passed  in  i elation  to  ihe  privi- 
leges and  powers  of  the  corporation  of  Savannah.  It  can  hardly 
be  supposed  necessary,  I  apprehend,  to  a  compliance  with  the 
Constitution  that  every  amendment  intended  to  be  made  should  be 
particularized  in  the  tiile,  or  that  all  the  particular  amendments,  as 
enacted  in  the  body  of  the  Act,  should  be  specified  in  the  litle. 
An  Act,  the  title  of  which  declares  it  to  be  for  the  better  regula- 
ting the  town  of  Savannah,  or  to  amend  or  enlarge  the  powers  of 
the  corporation  thereof,  it  is  thought,  would  be  sufficient,  without 
enumerating  the  particulars  in  which  those  powers  were  to  be  en- 
larged or  extended.  And  if  this  be  not  so,  there  is  no  general  Act 
incorporating  a  town  in  Georgia,  which  is  a  compliance  with  this 
section  of  the  Constitution.  There  is  no  matter  contained  in  the 
16th  Sec.  of  the  Act  of  1825,  different  from  what  is  expressed  in 
the  title,  and  it  is  that  which  the  Constitution  prohibits.* 

2d.  It  is  said  that  the  fining  power  in  the  11th  Sec.  of  the  Act  of 
1825,  cannot  be  carried  into  efifect,  beause  there  are  pencil  inter- 
lineations in  the  original  enrolled  Act  in  the  Secretary  of  State's 
ofiice.  The  difficulty  of  rejecting  such  interlineations  and  giving 
effect  to  the  Act,  if  enough  remained,  does  not  strike  me,  and  this 
section  is  perfect,  as  I  understand  it,  to  the  proviso.  But  the  third 
Sec.  of  the  Act  of  1787,  confers  upon  the  corporation,  in  almost 
the  8«me  words,  with  the  Act  of  1825,  until  we  reach  with  the  pro- 
T1S0  in  the  latter  Act,  the  power  to  inflict  fines  and  penalties  for  a 
violation  of  city  ordinances.  The  amount  of  the  fine  in  this  case 
does  not  render  it  necessary  to  resort  for  its  authority  to  the  11th 
Sec.  of  the  Act  of  1825. 


•  8m  Smith  t  Wif9  T«.  OHver,  Adm'r,  (Dudley's  Rep.  191,  S.  P.)-^Ed.) 
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« 

3d.  It  is  said  that  the  Act  only  authorises  the  inspection  of  mer- 
chandize so  W  within  the  city  ;  and  that  theOid\Ba\\c^(\\t^c\»  them 
to  be  inspected  as  soon  as  they  are  brought  m.     It  is  a  luk  wd^ 
understood,  that  laws  of  this  kind  tamt  he  construed  strictly  and 
according  to  the  letter,  and  if  a  case  weie  to  occur  in  which  a  fine 
was  inflicted,  for  refusing  to  suffer  the  inspection   befoj^e  any  sale 
of  the  article  was  made,  I   do  not   p*^rceive  how  the  operation  of 
this  rule  could  be  avoided — I  mean  to  be  understood,  that  it  is  the 
act  of  subsequent  sale,  in  connexion  with  the  omission  or  refusal 
to  have  the  articles  inspected,  which  renders  the  seller  obnoxious 
to  the  fine.     In  the  present  case  the  petition  itseJf  sets  forth  the 
fact  that  the  liquors  were  sold  by  the  petitioner,  and  consequently 
no  such  question  can  arise  here.     I  am  of  opinion  that  the  pro- 
ceedings of  the  corporation  in  this  case,  ought  to  be  affirmed,  and 
the  petition  for  certiorari  is  therefore  discharged. 

M.  H.  McAllister,  for  plaintiff— John  C.  Nicoll,  for  def 't 
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Charles  Seton  vs.  Javes  R.  Hanham. 

DehU 

The  term  "State"  when  used  in  the  Constitution  of  the  United  Smtti,  is  coDfiaed  to  a  member 
of  the  American  Confederacy. 

So  much  of  the  Act  of  Congress  of  27ih  March,  1804,  aa  eitends  the  provisions  of  the  Act  oi 
1790,  regulating  the  mode  of  proving  in  one  State  the  judicial  proceedings,  dec  in  another 
State,)  to  the  Territories  of  the  United  States,  so  as  to  prescribe  ibe  mode  of  proof  or  the  ef- 
fect to  be  given  to  a  judgment  of  a  Court  of  a  Territory  ^  In  the  Court*  oft  Stat§^  u  uneon- 

Btiiutional. 

Tne  States  possess  the  right  of  legislating  on  the  subject. 

By  I.AW,  Judge. 

A  VERDICT  for  the  plaintiff  was  rendered  in  this  case,  upon  the 
evidence  afforded  by  an  exemplilication  of  a  decree  in  Chancery 
from  a  Court  of  the  Territory  of  Florida,  pioved  according  to 
the  Art  of  Congress  of  1790.  A  motion  is  made  for  a  new  trial 
upon  the  ground,  (among  others,)  that  this  evidence  was  impro- 
perly admitted,  because,  it  is  contended  that  the  Act  of  Con- 
gress of  27th  March,  1804,  extending  the  provisions  of  the  Act 
of  1790,  to  the  Territories  of  the  United  States,  and  Countries 
subject  to  the  jurisdiction  of  the  United  States,  is  unconstitu- 
tional. 

After  the  most  careful  examination  o{  this  subject,  which  I  am 
capable  of  giving  to  it,  I  have  come  to  the  conviction  that  the  term 
"  State,"  when  used  in  the  Constitution  of  the  United  States  is 
confined  to  a  member  of  the  American  Confederacy ;  that  it  does 
not  embrace  a  Territory  of  the  United  States ;  and  that  conse- 
quently, Congress  had  no  authority  under  the  Constitution  to  pass 
the  Act  of  March  1804,  extending  the  provisions  of  the  Act  of 
1790  to  the  Territories  of  the  United  States,  so  as  to  prescribe  the 
mode  of  proof,  or  the  effect  to  be  given  to  a  judgment  of  a  Court 
of  a  Territory,  in  the  Courts  of  a  State  of  the  Unfon.    So  much 
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ofiheAct  of  March  104  is  therefore  held  lobe  unconstitutional 
and  inoperative  upon  the  Courts  of  a  State.  The  States  possess 
the  right  to  legislate  upon  this  subject. 

The  determination  of  this  question,  renders  unnecessary  the 
consideration  of  the  other  grounds,  upon  which  this  motion  was 
based. 

It  is  ordered^  that  a  new  trial  be  granted. 

C.  S.  Henry,  for  plaintiff— J.  W.  Jackson  6l  John  C.  Nicoll, 
contra. 


0M  Hepburn  vi.  EUsey^  (2  Cnnch.  445.)  Corporation  of  New-York  vs.  Winter,  (1  Wheat. 
91.  1  Kent*s  Com.  349, 385,  3d  edit.)  Sturgea  ra.  Davity  decided  in  the  Supreme  Court  of 
Kew-York,  (not  reported,)  cited  fai  1  Paine  it  Duer's  Practice,  11, 12.    2  Bibb.  334. 
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Joseph  C.  Habekshan,  comp'lt,  and  Jamfs  D.  Hugvenin, 
adn'r,  and  William  Weiohtman,  def'ts. 

In  Equity.     Bill  for  discovery ^  relief  4^. 

Where  the  bill  alleged  that  complainant  had  performed  medical  serrices  for  negroes  belonging 
to  an  ettate,  on  the  faith  of  such  estate,  and  at  the  instance  of  the  executor  thereof,  who  bad 
since  died  inM»lvent ;  held^  that  in  equii  j  such  creditor  had  a  right  to  resort  to  the  estate,  in 
the  hands  o(  the  administrator  de  honia  non^  for  payment. 

Quart,  if  the  individual  note  of  the  executor  of  an  e8tate,^aken  by  a  simple  contract  creditor 
thereof,  would  operate  to  charge  the  executor  personally,  and  to  discharge  the  estaia  ifom 
such  debt. 

By  liAH^,  Judge. 

THE  bill  in  this  case  alleges  ihat  the  complainant,  as  a  practising 
physician  of  medicine,  attended  upon  the  negroes  on  the  planta- 
tion of  the  late  Gen.  Jacob  Read^  prescribing  for  them  in  sick- 
ness and  furnishing  medicines  for  several  years,  commencing  in 
1825,  and  ending  in  October,  1830;  that  these  services  were 
rendered  and  performed  at  the  instance  and  request  of  the  execu- 
tor, and  upon  the  faith  and  credit  of  the  estate.  A  small  part 
of  the  account,  is  for  services  rendered  after  the  death  of  the  ex- 
ecutor, and  when  the  plantation  was  under  the  control  of  the 
overseer.  The  bill  states  that  Gen.  Read  died  largely  indebted 
to  Weightman^  and  that  the  executor  confessed  judgment  in  tbe 
Circuit  Court  of  the  United  States  for  fifty-seven  thousand  dol- 
lars in  1824,  which  was  renewed  by  «ctrc/acia«  in  1827;  that 
Hvguenin  qualified  as  administrator  at  the  instance  of  Weight^ 
man^  as  principal  creditor;  that  Hvguenin  received  into  his 
possession  the  whole  of  the  estate,  which  remained  unadminis- 
tered,  and  which  it^charges,  was  sufficient  to  pay  all  the  debts. 
The  bill  further  charges  that  Huguenin  did,  with  a  view  to  give 
a  preference  to  Weightman^  and  contrary  to  the  statute  of 
Georgia,  confess  a  judgment,  not  only  for  the  original  principal, 
but  also  for  the  interest,  being  twenty-eight  thousand,  seven  hun«r 
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dred  and  mnety-three  dollars  and  eighty^two  centf.  Tlie  bill 
prays  an  account  of  the  debt  and  of  the  assets  of  the  estate* 
that  the  asseU  may  be  appUed  in  a  course  of  administraaou 
and  that  what  shall  remain  afler  paying  debt«  of  a  higher  de-' 
gree.  shall  be  decreed  to  satisfy  complainant**  demand  in  whole 
or  pro  rata^  with  the  open  account  cieditora — to  the  ezclvsi 
of  the  judgment  for  interest  confessed  to  Weightman;  and  that 
if  Huguenin  hu  already  paid  that  judgment,  he  may  be  decreed 
to  be  personaUy  liable. 

To  this  bill  a  general  demurrer  has  been  filed.     Many  grounds 
have  been  assigned  in  support  of  it,  but  the  decision  of  it  must  de- 
pend in  my  judgment  upon  a  single  point.      If  upon  principles  of 
law,  the  services  rendered  upon  this  estate,  create  no  charge  or 
debt  against  the  estate :    if,  as  contended  by  defendants'  counsel 
the  complainant  is  to  be  considered  as  having  contracted  with  the 
executor  who  is  personally  liable  to  him  for  compensation,  and 
who  has  his  remedy  against  the  estate  for  any  advances  made,  or 
liabilities  incurred  in  his  behalf,  then  it  is  clear  that  the  plaintiff 
could  be  entitled  to  no  relief  upon  the  facts  of  his  bill,  and  the  de- 
murrer would  have  to  be  susUined.     But  if,  on  the  other  hand, 
these  services  can,  consistently  with  principles  of  justice  and  equi- 
ty,  and  supported  by  adjudicated  cases,  create  a  charge  upon  the 
estate,  and  constitute  the  complainant  a  creditor  thereof,  then  it  is 
equally  obvious  that  the  bill  must  be  answered,  and  the  demurrer 
consequently  overruled.     It  is  not  necessary  to  go  into  any  ques- 
tion affecting  Weightman's  judgment  on  the  right  of  the  plaintiff 
to  stand  in  the  place  of  the  executor,  and  come  here  for  alien  upon 
the  estate  ;  for,  considering  him  only  as  a  simple  contract  creditor  ' 
of  the  estate,  he  is  entitled  to  have  his  bill  answered  and  to  have 
an  account  of  the  assets  from  the  administrator.     When  the  an- 
swer comes  in,  and  the  precise  condition  of  the  estate  is  ascertain- 
ed, should  it  be  rendered  necessary,  it  will  then  be  time  enough  to 
adjudicate  the  other  questions  raised  in  the  ease,  and  considered 

Part  ii.— W.  2. 
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ts  a  case  between  a  creditor  of  the  estate,  and  the  legal  repreaen- 
tatire,  for  an  account  of  assets  in  his  hands,  liable  to  the  paynnent 
of  debts.  I  see  no  necessity  for  making  other  persons  parties  than 
those  before  the  Court.  I  proceed  to  the  consideration  of  the  point 
stated.  It  is  contended  as  a  general  principle,  that  an  executor 
has  no  power  of  charging  the  effects  in  his  hands  to  be  adminis- 
tered, by  any  contract  originating  with  himself;  that  he  cannot 
upon  his  own  contract  render  the  estate  liable  to  be  taken  in  exe- 
cution. And  this  does  appear  to  me  to  be  the  result  of  the  cases 
on  this  subject  at  law.  But  there  is  a  class  of  cases  where  the  es- 
tate has  been  charged  in  equity  at  the  instance  of  the  creditor,  for 
supplies  furnished,  and  services  rendered,  which  were  necessary 
to  its  existence.  Many  cases  of  this  kind  have  occurred  in  South 
Carolina,  growing  out  of  the  description  of  property  consisting  in 
plantations  and  negroes,  and  requiring  as  necessary  to  their  utility, 
and  even  existence,  supplies  of  utensils,  food,  clothing  and  medical 
attendance.  The  case  of  Career  vs.  Eveleigh,  (4  Dess.  Eq.  Rep. 
19,)  was  a  case  in  which  a  saw  gin  was  purchased  for  the  use  of 
the  separate  estate  of  the  wife,  by  the  husband,  the  manager  of  it 
The  bill  was  died  by  the  seller  to  make  the  trust  estate  liable. 
The  Chancellor  decreed,  that  as  the  gin  was  bought  for  the  trust 
estate,  as  it  belongs  to  it,  and  has  not  been  paid  for,  it  is  but  just 
that  the  complainant^s  demand  should  be  satisfied  nut  of  the  estate. 
The  Court  of  Appeals  unanimously  confirmed  this  decree — over- 
ruled the  demurrer,  and  ordered  the  defendants  to  answer.  In  the 
case  of  James  vs.  Mayrant,  (4  Dess.  Eq.  Rep.  691,)  a  factor  had 
furnished  supplies  to  a  plantation :  the  Court  referring  to  the  fore- 
going case,  re-affirms  the  decision.  Montgomery  vs.  Eveleigh 
and  others,  (1  M'Cord's  Ch.  Rep.  267.)  The  plaintiff  was  the  en- 
dorser upon  a  note  given  by  Wm.  Eveleigh  for  the  purchase  of 
corn,  for  the  subsistence  of  the  negroes  belonging  to  a  trust  estate 
of  his  mother.  Ch.  Desaussure  decides,  that  the  trust  estate  is 
liable.  It  would,  he  says,  be  a  fraud  on  the  public,  to  protect  a 
trust  estate  from  such  a  demand.     It  would  be  destructive  to  such 
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estates  if  they  were  not  «o  liable,  as  it  wouldtake  away  all  credit, 
when  the  slaves  might  be  perishing  for  waul  o{  iood,  ot  A^m  fox 
want  of  medical  aid.     The  case  of  Douglass  vs.  the  Ex" or  ofFra- 
ser,  in  2  M'Cord's  Ch.  Rep.  106,  was  that  of  a  debt  partly  owing 
by  the  testator  in  his  life  time,  and  in  part  contracted  by  the  exe- 
cutor for  goods,  &c.  for  which  the  executor  had  given  his  own 
note.     The  executor  was  insolvent,  and  the  bill  was  filed  against 
him  to  subject  the  estate  in  his  hands  to  the  payment  of  the  debt 
The  Chancellor  decided  the  estate  to  be  liable  ;  upon  appeal  that 
decree  was  confirmed,  Judge  Nott  remarking,  that  the  mere  cir- 
cumstance of  the  executor  having  liquidated  the  demand,  cannot 
exempt  the  estate  from  the  payment  of  a  debt  otherwise  chargea- 
ble upon  it     The  previous  cases  are  again  referred  to  and  ap- 
proved.     In  relation  to  this  last  case,  I  do  not  intend  to  be  under- 
stood as  intimating  any  opinion  upon  the  question,  how  far  the  ta- 
king of  a  promissory  note  from  an  executor,  considered  as  an  ad- 
mission of  assets,  would  go  to  bind  him  personally,  and  to  dis- 
charge the  simple  contract  debt  for  which  it  was  taken.     In  the 
case  before  me  the  simple  enquiry  is,  whether  the  estate  of  a  de- 
ceased person  is  liable  for  necessary  food,  or  clothing  or  medical 
aid  furnished  for  its  benefit     The  decisions  referred  to  are  those 
of  a  sister  State  in  which  principles  have  been  applied,  that  con- 
sidered with  refeience  to  the  necessities  of  this  kind  of  property 
in  particular,  appear  to  me  perfectly  just  and  equitable,  and  in  ac- 
cordance with  sound  policy.     In  this  case  the  bill  charges  that  the 
executor  is  dead  and  insolvent,  and  the  plaintiff  must  lose  the  labor 
of  several  years  bestowed  upon  this  estate  for  its  benefit  and  pre- 
servation, if  his  only  remedy  be  against  the  executor.     I  think  it 
right,  upon  the  facts  stated  in  this  bill,  that  as  the  estate  has  had 
the  benefit  of  his  services,  it  should  respond  to  his  claim.    The 
demurrer,  therefore,  is  overruled* 

Rabersbah  6l  OirxNS,  for  plaintiff-— John  C  Nicoli.*  for  de- 
fendants. 
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John  Sbellkan,  Truitee,  and  Eliza  C.  6c  Robert  H,  Pet- 

TIGREW,  COMPL'tS*  AND  BeNJAMIN  F.  ScOTTy  DEF'T. 

In  Equity, 

▲  Bond  WM  mdv  ptyabl*  at  ■  dirt«M  day,  witk  lawfol  iauraat  pajabU  ammMf^  to  Mcnia 
which,  a  mortgage  was  giren  with  a  provifso,  that  in  default  of  payment  of  tha  principal  sum , 
Of  the  ioterest,  at  any  time  when  tha  same  should  become  due,  it  should  be  lawAil  to  fore- 
tioae  ilM  aaMO :  Add,  that  lbs  mortgagea  had  the  right,  froM  the  aoatnctof  tha  patiiaa,  to 
Asredoae  the  inortgaga,  and  collect  the  whole  debt,  prhidpal  and  iatarest,  oa  tho  failure  of 
tha  mortgagor  to  pay  the  first  year's  interest  when  it  became  dua^ 

An  injunction  may  be  retained  under  Ike  special  eircurostaaces  &(  the  case,  thoagh  tha  dafendan  t 
baa  filed  his  anawar,  folly  denying  tka  equity  set  op  by  the  bM. 

Bf  EjAWj  Jndge. 

THIS  is  an  applicatfon  io  dissoWe  an  injunctioD  apon  the  comiAf 
in  of  Ibe  defendant's  anawcr^ 

The  object  of  the  biD  was  to  restrain  the  defendant  from  pro- 
ceeding npon  the  foreclosure  of  a  mortgage  on  personal  property. 
The  mortgage  was  foreclosed  for  the  whole  debt,  principal  and  in- 
terest ;  and  it  is  now  urged  against  the  motion  to  dissolve,  that  the 
principal  is  not  yet  due,  and  that  the  right  to  foreclosure  and  to 
collect  the  whole  debt  did  not  accrue  upon  a  default  to  pay  one  in- 
stalment of  interest  due.  This  depends  upon  the  construction  to 
be  given  to  the  following  provision  in  the  mortgage,  viz :  "  and  if 
default  shall  be  made  in  the  payment  of  the  principal  sum  afore- 
said, or  in  the  payment  of  inleiest  at  any  time  when  the  same  shall 
become  due,  then  in  any  such  case,  upon  any  such  default,  it  shall 
and  may  be  lawful  to  and  for  the  said  Benjamin  F.  Scott ^  his  heirs 
4&0.  to  grant,  sell,  dec.*'  The  bond  to  secure  which  the  mortgage 
was  given,  was  payable  in  1836,  with  lawful  interest  payable  an- 
nually. But  these  parties  were  capable  of  making  their  own  con- 
tract, and  affixing  such  conditions  as  they  thought  pr<^r.  They 
have  expressly  declared  in  this  instance,  that  upon  failure  to  pay 
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any  hMtelmeiit  of  interest  when  due,  itsliall  be  lawful  for  the  mort- 
gagee to  foreclose,  dLC.  It  is  manifest  that  by  the  agreement  of  the 
parties  themselvest  upon  default  to  pay  the  interest  due,  the  prin- 
cipal debt  became  due,  and  consequently  that  the  right  exints  to 
collect  the  whole  debt.* 

Is  is  further  objected  that  the  answer  in  this  case,  is  not  such  a 
denial  of  the  whole  equity  of  the  bill,  as  will  authorise  this  motion. 
The  general  rule,  that  an  injunction  is  to  be  dissolved  when  an  an- 
swer comes  in  and  denies  all  the  equity  of  the  bill,  is  too  well  un- 
derstood to  require  affirmance,  and  yet,  even  to  this,  there  are  ex  • 
ceptions;  for  in  particular  cases  the  Court  will  continue  an  injunc- 
tion, though  the  defendant  has  fully  answered  the  equity  set  up,  (2 
John.  Ch.  Rep.  106.     Wyatfs  P.  R.  236.    2  Ves.  19.)     In  the 
former  of  which  cases  the  Chancellor  says,  the  granting  and  con- 
tinuing ot  the  process,  must  always  rest  in  the  sound  discretion,  to 
he  governed  by  the  nature  of  the  case.     The  undenied  fact  in  this 
case,  that  two  of  the  negroes  for  whom  the  debt  was  incurred,  are 
so  diseased  as  greatly  to  impair  the  real  value ;  the  expression  of 
the  defenant's  belief  and  opinion  in  one  case,  that  derangement 
was  feigned,  and  the  omission  wholly  in  the  other  to  commimicate 
the  existence  of  a  disease  which  could  not  be  detected,  which  great- 
ly reduces  the  value,  and  from  which  I  apprehend  there  is  seldom 
an  entire  recovery,  present  a  case  in  which  I  think  the  complain- 
ants entitled  to  the  interposition  of  this  Court,  until  they  can  have 
a  hearing  upon  the  merits.     The  defendant  acquits  himself  in  his 
answer  of  all  intentional  and   designed  concealment,   but  legal 
consequences  may  notwi  thstanding  attach.     I  design  to  commu- 
nicate no  opinion  upon  the  merits,  further  than  may  be  absolutely 
necessary  to  disclose  the  ground  upon  which  the  injunction  is 
continued.     The  motion  is  refused,  and  the  injunction  is  contin- 
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ued.  with  the  intimation  to  the  plaintiffg  ^at  they  mutt  speed  the 
cause  and  bring  it  to  a  hearing  at  tlie  next  term. 

Injunction  continued. 

M.  H.  McAllister  &.  R.  R.  Cuylkr,  for  comprts — ^Wk.  W. 
Gordon,  for  deft. 
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HowLAND,  Ward  6l  Spring  v».  John  I.  Di^a^  ix'oroy  W.  C. 

Butler. 

Debt. 

n  Mm*  .that  where  pownwiiwi  of  goods  ie  uk«n  by  a  rendee,  aAer  the  death  of  rendor,  under 
a  deed  fraudulent  m  to  creditors,  the  vendee  is  liable  to  the  creditora  of  deceased  rendo 
executor  de  ton  tort. 

And  where  the  rendor  remained  in  possossion  of  the  goods  after  (he  execution  of  the  deed  and 
the  rendee  took  poewioa  the  day  6^ere  the  death  of  the  vendor,  and  whilst  he  was  in  ex* 
tremis,  and  the  Juiy  found  by  their  verdict  that  such  deed  was  fraudulent;  held,  that  the 
vendee  was  chargeable  to  the  creditore  of  deceased  vendor  as  executor  de  eon  tort. 

But  it  seems,  In  such  case,  that  the  vendee  can  only  be  charged  at  the  suit  of  creditore  of  vendor 
and  that  his  legal  representative  has  no  remedy. 

And  it  eeeme,  that  the  vendee  is  not  chargeable  u  executor  de  eon  tort^  if  he  took  possession 
under  mistake,  or  without  fraud. 

If  one  lakes  possession  of  the  geods  ofa  deceeeed  person,  claiming  to  be  executor,  or  does  those 
acts  wnich  only  an  executor  can  do,  he  may  be  charged  as  executor  de  eon  tort,  though  there 
be  a  rightful  executor  or  administrator. 

So  if  the  intermeddling  be  btfore  probate,  or  grant  of  administration  to  rightful  repioeentative. 

D.  sued  as  executor  of  B.,  pleaded,  Ist.  "  Ne  unquee  executor  ;2lf  Outstanding  debts  of  equal 
dignity  with  plainiitTs."  The  acts  done  by  him  hiaving  made  him  executor  de  eon  tort,  and 
the  Jury  having  therefore  found  theirs/  plea  against  him ;  held,  that  having  plead  a  plea 
(alee  within  his  own  knowledge,  he  was  liable  to  pUintlffs*  demand,  however  small  the  assets 
in  his  hands ;  that  he  was  not  entitled  to  reduce  the  plaintifls*  verdict  agamst  such  assets,  by 
proof  of  outstanding  debts  of  equal  dignity,  and  that  the  verdict  of  de  lonie  teetatorie,  ei  vel 
non  de  bonie  propriie,  for  the  whole  of  plaintilft'  demand,  was  proper. 

By  IjA1/¥j  Mndge. 

IT  appears  from  the  evidence  adduced  upon  the  trial  of  this  case 
that  W,  C.  Builer,  being  indebted  to  one  Shaw,  made  and  exe- 
cuted  a  bill  of  sale  to  him  of  all  his  stock  in  trade :  that  Butler 
renmined  in  possession,  and  continued  to  sell  and  dispose  of  the 
goods :  that  a  new  set  of  books  was  opened  in  the  name  of  Shaw : 
that  shortly  after,  upon  Shawns  leaving  the  Stale,  he  gave  to 
Butler  apower  of  attorney  to  act  for  him,  in  selling  and  dispo- 
sing of  the  said  goods.     It  further  appeared  that  Butler  was  in- 
debtad  to  the  defendant  in  a  0tim  of  money,  for  certun  promissory 
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notes  of  the  defendant  which  he  had  loaned  to  Butler  to  raise 
money  upon;  or  for  liabilities  by  indorsement  under  which  the 
defendant  had  come  for  him,  Butler :  that  in  consideration  of 
this  indebtedness  on  the  part  of  Butler  to  Dews^  an  inventory  or 
list  of  the  articles  in  the  store  was  taken  and  made  out,  and  But- 
ler, as  the  agent  of  Shaw,  acknowledged  by  his  receipt  at  tlie 
bottom  of  said  inventory,  to  have  received  from  the  defendant,  a 
certain  sum  of  money  in  payment  for  the  said  articles.  In  oth- 
er words,  that  Butler,  as  the  agent  of  Shaw,  conveyed  the  stock 
to  Dews,  to  pay  or  secure  the  debt  due  from  Butler  to  DetM, 
and  which  transaction  was  evidenced  by  the  bill  of  parcels  and 
receipt  before  stated.  It  also  appeared  that  Butler  remained  in 
possession  and  continued  to  sell  and  dispose  of  the  goods  until 
the  day  before  his  death,  on  which  day,  whilst  Butler  was  in 
extremis.  Dews  shut  up  the  store ;  and  subsequently  to  Butler^s 
death,  sold  a  part  of  the  goods  at  private  sale  to  a  commercial 
firm  in  the  city,  and  sent  the  balance  to  auctions  where  they  were 
sold  by  his  directions,  and  the  proceeds  paid  to  him. 

The  present  action  was  brought  by  the  plain  tifl&  who  were  cred- 
itors of  Butler,  against  the  defendant,  as  his  executor.  The  de- 
fendant pleaded  ne  ungues  executor,  and  (among  other  pleas,)  va- 
rious outstanding  debts  due  by  Butler,  of  equal  dignity  with  the 
plaintifls*.  The  Jury  returned  a  verdict  for  tlM  plaintifiTs,  and  this 
motion  is  made  for  a  new  trial,  upon  various  grounds,  which  I  will 
now  state  and  consider.  1st.  It  is  said  that  the  defendant  took 
possession  of  the  goods  beffjfe  the  death  of  Butler,  and  was  there- 
fore only  a  trespasser  and  not  liable  to  he  charged  as  ex^or  de  son 
tort.  In  order  to  determine  this  point,  our  enquiry  is  directed  to 
the  effect  of  a  possession,  taken  under  a  fraudulent  conveyance  as 
against  creditors.  It  is  conceded,  that,  when  a  roan  takes  posaas- 
sion  under  colour  of  title,  though  he  had  Aiiled  to  make  out  that 
title  completely  in  every  respect,  yet  he  shall  not  be  deemed  ex'or 
de  son  tort.  Such  was  the  doctrine  affirmed  by  Lord  Kenyon  in 
Flemings  vs.  Jarratt^  (i  Esp.  Rep.  836,)  where  Peat  the  deceas- 
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•dh&d  assigned  a  ship  to  Jarratt  in  consideration  of  engagements 
mnd?r  which  Jarratt  h^d  come  on  account  ol  ih^  aYui^^  ^tvdi  wt^det 
which  assignment  he  claimed  a  Ken,  and   look  possession  after 
PeaX^s  death.     Flemings  had  furnished  sails  for  her,  and  thought 
to  charge  Jarratt^  as  ex'or  of  Peat.     Such  were  the  farts  in  that 
case.     But  in  the  case  of  a  gift  or  conveyance  to  defraud  creditors 
the  rule  established  in  England  upon  the  13  Eliz,  C.  5,  has  bee 
to  construe  such  gift  or  conveyance  void  as  to  creditors,  and  the 
debtor  to  have  died  in  full  possession,  with  respect  to  their  claims 
In  3  Bacon's  Abridgment,  (Fraud  C.  p.  314,)  it  is  said,  ••  if  a  man 
make  a  deed  of  gift  of  his  goods  in  his  life  time,  by  covin  to  oust, 
his  creditors  of  their  debts,  yet  after  his  death,  the  vendee  shall 
be  charged  for  them.''     BuUer,  J.  in  refering  to  this  authority  in 
Edwards  vs.  Harben,  (2  Term,  Rep.  697,)  asks,  *«  in  what  man- 
ner  shall  he  be  charged?    He  can  only  be  charged  as  executor  be- 
cause any  intermeddling  with  the  intestate's  effects  makes  him  so." 
In  this  case  of  Edwards  vs.  Harben,  the  facts  were,  W.  J,  Mercer 
was  isdcbted  to  Harben^  to  secure  which  debt,  he  gave  the  bill  of 
sale,  with  an  understanding  that  the  defendant,  Harben,  should  en- 
ter upon  the  effects  and  sell  them  after  the  expiration  of  14  days, 
hfi  case  the  money  should  not  be  sooner  paid.     Mercer  died  within 
the  14  days  and  Harben  entered  and  sold,  and  he  was  held  liable, 
as  ex'or  de  son  tort  at  the  suit  of  the  plaintiff,  another  creditor  of 
Mercer.     In  the  case  of  Hawes  vs.  Leader^  (Cro.  James  270,)  it 
was  ruled,  that  one  who  took  possession  of  goods  under  a  convey- 
ance fraudulent  as  to  creditors,  was  liable  as  an  executor  de  son 
tort^  and  the  same  is  ruled  in   Yelverton  197.     In  Shep.  Touch' 
stone  488,  it  is  said,  "  Where  I  take  any  of  the  deceased's  goods 
into  my  hands  by  mistake,  supposing  them  to  be  mine  own,  or  un- 
der colour  of  title,  as  when  I  have  a  good  deed  of  gift  or  sale  of 
them,  witJiout  any  fraud  or  covin,  such  an  intermeddling  will  not 
make  a  man  chargeable  as  executor  of  his  own  wrong,   neither 
may  I  be  so  charged  in  these  cases."     Thus  it  is  most  clear,  ac- 
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cording  to  the  English  authorities,  that  where  possession  is  taken 
under  a  deed  which  is  fraudulent  as  to  creditors,  the  rendee  ia 
chargeable  as  ex*or  de  son  tort ;  and  the  latter  authority  shews 
most  clearly  the  difference  between  such  a  conveyance  and  a 
colour  of  title  free  from  fraud  and  covin.  I  remark  further  upon 
the  authority  of  the  case  of  Edwards  and  Harhen^  and  the  case  of 
Hamilton  vs.  RvsseU  (1  Cranch  309,)  by  the  Supreme  Court  of 
the  United  States,  that  under  the  statute  10  Eliz.  C.&,  which  is  in 
affirmance  of  the  common  law,  where  an  absolute  conveyance  of 
personal  property  is  made  and  the  vendor  continues  in  possession, 
this  is  a  circumstance  which  per  se  makes  the  conveyance  fraudu- 
lent as  to  creditors.  There  has  been,  however,  much  diversity  of 
opinion  as  to  this.  I  have  been  referred  in  the  argument,  to  the 
case  of  King  vs.  Lyman^  reported  in  1  Root's  Rep.  104,  in  which 
it  was  held,  in  the  State  of  Connecticut^  that  intermeddling  with 
the  goods  of  a  deceased  person,  held  by  a  biU  of  sale  from  the  de- 
cedent, although  it  be  fraudulent,  will  not  make  a  man  an  executor 
in  his  own  wrong.  I  have  not  been  able  to  see  the  report  of  this 
case,  and  do  not  know  the  reasoning  upon  which  the  adjudication 
is  based.  It  seems  to  me  to  be  opposed  by  all  the  English  cases, 
and  there  is  a  directly  contrary  decision  in  another  State  in  the 
case  oC  Darsey  vs.  Smitkson^  reported  in  6Har.  4t  John  Rep.  61. 
It  is  thus,  I  think,  mmsi  obvious,  that  if  this  conveyance  was  fraud- 
ulent as  to  creditors,  and  the  possession  of  the  property  was  taken 
after  the  death  of  JQ^Zer,  the  defendant  would  be  liable,  as  execu- 
tor de  son  tort.  But  it  is  urged,  that  the  defendant  took  possession, 
by  shutting  up  the  store  the  day  before  Butler  died.  It  will  be 
observed  in  the  citation  from  Bacon* s  Abr.  that  the  possession  was 
delivered  to  the  vendee,  (and  yet  he  was  chargeable,)  and  as  Bui- 
ler^  J.  says,  he  could  only  be  charged  as  executor.  In  Edwards 
VB.  Harhen,  possessiorf  was  delivered  at  the  time  the  bill  of  sale 
was  executed,  by  the  delivery  of  one  cork-screw  in  name  of  the 
whole.  In  the  case  of  Osborne  vs.  Moss^  (7  John.  Rep.  161,)  0«- 
home  had  recovered  a  judgment  against  the  intestate  in  his  life- 
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time,  and  obtained  execution  and  caused  the  gooda  to  be  leTied  on 
by  an  officer,  and  gave  notice  of  sa\e  Cot  a  day  t^tVaxxi^    "^^lot^ 
that  day  the  intestate  died.     The  sale  took  place,   Osborne  pur- 
chased  the  chattels,  and  the  officer  delivered  them-  to  him.     It 
nevertheless  appearing  that  the  judgment  was  fraudulently  con. 
fessed  to  defeat  neditors,  it  was  held  that  Otfborne  might  be  s«ed 
as  executor  ie  son  tort.     In  eases  of  bills  of  sale,  the  question  of 
fraud  for  the  most  part,  has  turned  upon  the  fact  of  a  remaining 
possession  in  the  vendor,  inconsistent  with  the  absolute  character 
of  the  conveyance.     And  hence,  to  give  effect  to  the  construction 
opon  the  statute  Eliz,  which  makes  property  so  attempted  to  be 
conveyed,  assets  of  the  deceased  vendor,  as  much  as  if  no  attempt 
to  alien  them  had  been  made,  the  vendor  may  be  charged  if  ho 
takes  possession  after  the  decease  of  the  vendor,  as  executor  de 
son  tort;  and  although  a  possession  may  have  been  taken,  as  in 
this  instance,  immediately  before  the  death,  yet  the  remaining  pos- 
session in  the  vendor  from  the  time  of  sale  until  the  illness  of  the 
party,  caused  a  resort  to  the  act  of  shutting  up  the  store,  (as  the  re- 
maining possession  for  14  days  in  Edwards  and  Harben^)  would 
render  the  conveyance  void  as  to  creditors,  and  the  subsequent  in- 
termeddling with  the  goods  by  sale  private  and  at  auction,  and  re- 
ceiving  the   proceeds,  would  fliake  the  defendant  liable  to  be 
charged  as  such  executor.     The  principle  is,  tliat  a  fraudulent  bill 
of  sale  as  to  creditors  is  void,  and  that  any  interference  with  the 
goods  conveyed  aftei  the  death  of  the  vendor,  will  make  the  ven- 
dee chargeable.     In  these  cases  there  can  be  no  remedy  in  favour 
of  the  rightful  executor  or  administrator,  because  the  conveyance 
is  good  against  grantor.     It  is  the  creditors  only  who  can  charge 
the  vendor. 

The  second  ground  upon  which  this  motion  is  placed  is,  that 
(he  property  was  not  Butler^Sf  his  interest  having  been  divested 
by  his  conveyance  to  Shaw,  The  law  applicable  to  conveyances 
made  to  defraud  creditors  was  fuDy  stated  to  the  Jury,  and  the 
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construction  placed  upon  our  statute  of  1818,  (to  prevent  fraudulent 
assignment,  dz:c.  by  which  one  creditor  is  preferred,)  by  the  con- 
vention of  Judges,  in  the  case  of  Claghfrrn  4*  Woody  plaintiflTs  in 
execution,  and  L.  Lamb^  claimant,  was  explained  and  given  in 
charge  to  the  Jury — and  I  see  no  reason  to  be  dissatisfied  with  the 
conclusion  at  which  they  arrived,  upon  the  testimony,  in  relation 
to  this  transaction.  The  bill  of  sale  to  Shaw  was  introduced  in 
evidence  by  the  defendant  as  constituting  a  link,  and  in  fact,  the 
basis  of  his  title ;  and  the  Jury  were  compelled  to  decide  directly 
upon  the  validity  of  Shawns  bill  of  sale,  because  if  that  had  been 
good,  the  conveyance  to  the  defendant  by  his  agent  would  have 
protected  him  in  this  suit  The  whole  arrangement,  therefore,  at 
well  the  conveyance  to  Shaio^  as  that  to  Dcws^  must  have  been 
considered  fraudulent  in  regard  to  the  other  creditors  of  W.  C. 
Butler. 

Tlie  third  ground  maintains  the  proposition,  that  there  cannot 
be  an  executor  de  son  torU  when  there  is  a  rightful  executor  or 
administrator ;  and  this  is  generally  true,  for  in  such  casee  any  in- 
termeddling makes  the  person  a  trespasser  to  such  legal  represen- 
ta'.ive.  But  to  this,  there  are  exceptions,  as  where  a  stranger  takes 
the  deceased's  goods  and  claiming  to  be  executor,  pays  or  receives 
debts,  ox  pays  legacies,  or  otherwise  does  those  acts  which  none 
but  an  executor  can  do,  in  such  case  he  becomes  executor  in  his 
own  wrong,  though  there  be  a  rightful  executor,  or  administration 
has  been  duly  granted.  So  where  the  intermeddling  is  before  pro- 
bate, or  administration  granted,  he  may  be  charged  as  executor 
de  son  tort.  (5  Co.  33, 36.  Salk.  313.  3  Bacon's  Ab.  22.)  The 
reason  upim  which  the  doctrine  here  contended  for  is  based,  will 
not  hold  where  mere  letters  to  collect  have  been  granted.  And 
the  facts  In  the  ca^e  shew,  that  the  acts  relied  on  to  constitute  the 
defendant  a  wrongful  executor,  were  done  anterior  to  the  grant  oT 
administration. 

The  fourth  ground  alleges  the  fact,  that  the  defendant's  plea  of 
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ouuUndinii^  debts  of  equal  dignity  with  the  plaintifib^  demand,  was 
not  allowed.     It  contends  that  the  verdict  should  have  been  for  the 
plaintiffs,  rateably  with  the  debu  of  equal  degree  in  the  defendant*s 
plea  pleaded.      An  executor  de  son  tortf  difiers  from  a  rightful  ex* 
ecutor  only  in  this,  that  he  can  derive  no  benefit  to  himself  from 
his  wrongful  act.     He  cannot  charge  commissions,  he  cannot  main- 
tain an  action  ;  he  cannot  exercise  the  right  of  retainer.     But  in 
every  other  respect,  he  is  considered  and  treated  as  executor,  and 
all  lawful  acts  which  he  does,  or  payments  which  he  makes  in  a 
due  course  of  administration,  will  be  sustained  and  allowed  him. 
The  same  form  of  action  is  used  against  him,  he  is  not  described 
as  a  wrongful  executor,  but  simply  alleged  to  be  the  executor ;  he 
may  be  joined  with  the  rightful  executor  in  an  action  against  them. 
He  therefore,  can  plead  any  plea  which  a  rightful  executor  may  ; 
and  this  question  could  not  have  arisen  but  for  the  fact,  that  the 
defendant  has  filed  a  plea  of  ne  ungues  Executor,     (See  the  sta- 
tute of  Georgia,  allowing  as  many  dififerent  picas  to  be  joined  as 
the  party  pleases.)     And  the  effect  of  that  plea,  if  found  against 
him,  is  to  make  him  liable  to  the  plaintifis'  demand,  however  small 
the  amount  of  assets  in  his  hands,  upon  the  ground,  that  it  is  a  false 
plea  within  the  knowledge  of  the  party  pleading  it.     It  is  said  in 
the  books  that  where  the  assets  are  very  small  and  inconsiderable, 
and  the  debt  large,  relief  may  be  had  in  equity.     But  in  this  case 
there  was  but  one  of  the  outstanding  debts  pleaded  supported  by 
evidence,  that  was  a  note  on  which  Butler  wasindorser  for  $1000, 
and  the  assets  found  in  defendant's  hands,  I  think,  was  betwe^ 
$1500  and  $2000.     The  form  of  the  judgment  upon  the  plea  of  ne 
unques  executor  found  against  him,  is  de  bonis  testatoris  si  vel 
noUf  de  bonis  propriis.    How  then  could  the  defendant  be  benefit- 
ed by  a  plea  which  would  diminish  the  assets  in  his  hands  liable 
to  the  plaintiffs'  demand,  and  by  which  his  own  property  would  be 
subjected f    Qr  how  can  a  new  trial  be  granted  upon  this  ground, 
when  upon  the  pleading  if  found  against  the  defendant,  he  would 
be  liable  to  the  plaintifiTs^  debt  without  regard  to  the  amount  ef  as- 
sets  in  bis  hands? 
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Upon  the  whole,  having  bestowed  upon  thii)  case  the  most  care- 
ful reflection,  I  am  constrained  by  my  apprehension  of  the  princi- 
ples of  law  applicable  to  it,  to/efuse  the  motion  for  a  new  trial. 

New  trial  denied. 

Wm.  W.  Gordon,  for  plaintiffs — Millen  6l  Charlton,  for 
defendant. 
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John  Jkwitt,  kt.  al.  v».  Joseph  P.  M'Gowen. 
Ft.  Fa. 

ACM^torwhe  hM  obtained  JadgnMntftgaiiMt hit deblor,  nd  leried hit  eiecutfon  upon  pro- 
party  mortcagwi  to  wnhm  person  anterior  to  hie  Judgmeot,  end  which  mortgage  bu  been 
property  recoTded,  can  only  eell  the  equity  ofredempHon,  of  hie  debtor. 

And  tker^ore^  each  creditor,  and  not  the  mortgagee,  ie  entitled  to  the  proceeda  of  the  eale  un- 
der e«ch  ezecailofi. 

A  teeelaa«r«  of  a  mortgage,  Qodor  the  etatuta  of  Georgia,  doee  not  reec  the  ahMrfitte  eetate  la 
the  mortgagee ;  it  onlj  autboriees  4  eale  of  the  property,  and  the  earploe,  aAer  payment  ef  the 
mortgage  and  coete,  belonge  to  the  mortgagor. 

By  IiAW,  Mudge. 

THE  plaintiffs  in  the  above  cases  having  obtained  judgments  and 
issued  executions,  levied  on  and  sold  the  negroes  and  cattle  of 
the  defendant  to  satisfy  the  same.     The  Sheriff  having  declined 
to  pay  over  the  moneys  arising  from  the  sale,  in  consequence  of 
notices  served  upon  him,  to  retain  the  proceeds  subject  to  the 
order  and  distribution  of  the  Court,  a  rule  was  taken  againnt  him 
to  shew  cause.     In  answer  to  which,  it  appears,  that  the  ne- 
groes levied  on  and  sold,  were  mortgaged  to  F.  D.  Petit  BeYiU 
lers^  who  became  the  purchaser  of  the  property  at  Sheriff's 
sales,  and  contends,  that  as  mortgagee,  (his  mortgage  being 
foreclosed  before  the  sale,  and  the  execution  lodged  in  the  She- 
riff's hands,)  he  is  entitled  to  the  money  arising  from  the  sale 
of  the  mortgaged  property,  in  preference  to  the  plaintiffs  in  the 
above  cases.     As  by  the  shewing  made,  the  negroes  only  were 
mortgaged,  there  can  be  no  reason  for  lefusing  the  application 
for  payment  over  to  the  plaintiffs  of  the  amount  arising  from  the 
sale  of  the  cattle,  being  $1^*  and  which  is  accordingly  so  or- 
dered* 

To  determine  the  conflicting  clainM  between  the  mortgagee  and 
plaintiffs  in  execution,  to  the  proceeds  of  the  mortgaged  property. 
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it  is  necessary  to  enquire  what  was  the  interest  in  the  mort^gor 
in  the  negroes,  capable  of  being  sold.  As  a  specific  lien  was  cre- 
ated by  the  mortgage  upon  the  negroes,  intended  to  be  a  pledge  or 
security  for  the  debt  due  from  the  mortgagor  to  mortgagee,  no 
subsequent  judgment  obtained  against  the  mortgagor  could  defeat 
that  lien — the  property  then  could  only  be  sold  subject  to  the  lien 
of  the  mortgagor,  which  mortgage  could  subsequently  follow  the 
property  wheresoever  and  in  whosoever  hands  it  might  be  found, 
and  re-sell  it  It  is  then  obviously  only  the  equity  of  redemption 
of  the  mortgagor  which  could  be  sold.  The  mortgage  was  re- 
corded, and  besides  this,  which  would  have  been  sufficient  notice, 
the  attorney  of  the  mortgagee  attended  the  sale  and  gave  express 
notice  of  the  mortgage.  If  a  stranger  or  third  person  had  pur- 
chased, aad  the  mortgagee  had  previously  agreed  to  abandon  his 
lien  and  suffered  the  entire  interest  in  the  property  to  be  sold, 
coming  in  for  distribution  of  the  proceeds  according  to  priority  of 
lien,  there  could  be  no  objection  to  it ;  and  in  that  case  he  would 
be  paid  according  to  the  date  of  this  mortgage.  But  in  this  case, 
the  property  is  sold  subject  to  the  mortgage,  by  which  only  its 
value  above  or  beyond  the  sum  for  which  it  was  mortgaged,  would 
be  obtained  ;  the  mortgagee  becomes  the  purchaser  of  the  equity 
of  redemption,  by  which  the  whole  estate  becomes  united  in  him, 
and  if  he  may  retain  the  sum  bid  for  the  equity  of  redemption,  it 
must  be  at  the  manifest  expense  of  the  rights  of  the  judgment  cred- 
itors. If  the  property  is  worth  more  than  the  sum  for  which  it  is 
mortgaged,  the  judgment  creditors  are  entitled  to  it,  and  when  sold 
subject  to  the  mortgage,  the  amount  which  it  brings  is,  for  this 
purpose,  its  excess  value  above  the  ttortgage.  None  of  the  rights 
of  the  mortgagee  are  affected,  be  stands  piecisely  in  the  situation 
in  which  he  dUU  excepting  that  he  has  united  the  whole  estate  in 
himself  by  purchasing  the  equity  of  redemption. 

In  the  case  of  Jackson  vs.  Hull,  (10  Johnson's  Rep.  481,)  the 
creditor  sued  on  the  bond,  (to  secure  which  he  held  a  mortgagex 
and  obtained  judgment  and  execution.    He  levied  upon  the  mort- 
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gaged  premises,  and  sold  them  under  his  execution  upon  thejudg* 
ment,  it  was  held  that  nothing  was  sold  but  the  equUy  o{  tedemp- 
tion,  and  that  the  mortgagee  might  afterwards  maintain  ejectment 
against  the  purchaser  for  the  same  premises.* 

In  the  State  of  South  Carolina,  there  have  been  several  cases 
upon  the  subject.     The  first  is  the  case  of  the  Ex*ors  of  Ashe 
vs.  Ex'ors  of  Livingston,  in  1797,  (2  Bay^s  Rep.  80.)     That  case 
would  seem  to  establish  the  rule  in  favor  of  the  mortgagee  to  re- 
ceive the  money  in  this  case,  but  as  it  is  explained  by  the  Consti- 
tutional Court  of  South  Carolina,  in  a  case  in   1  McCord^s  Rep. 
399,  ex  'parte  the  City  Sheriff  in  1821,  it  is  made  to  tuin  upon  the 
preference  given  to  a  mortgage  over  a  subsequent  judgment  by  the 
executor's  Act  of  South  Carolina,  regulating  the  distribution  of  a 
decedent's  effects.     And  the  mortgage  in  that  case  having  been 
made  prior  to  the  year  1791,  when  the  Carolina  statute  was  passed 
affecting  the  rights  and  interests  o{  mortgagees,  it  was  considered 
that  upon  default  of  payment,  the  estate  became  absolute  in  the 
mortgagee,  whose  estate  it  was  at  the  time  of  sale,  although  osten* 
sibly  sold  as  the  property  of  the  mortgagor.     In  the  case  under  ad* 
judication,  the  mortgage  was  foreclosed  after  the  levy  and  before 
the  sale.     It  cannot,  I  think,  however,  be  pretended,  that  the  effect 
of  a  foreclosure  under  the  statute  of  Georgia,  is  to  vest  the  abso* 
lute  estate  in  the  mortgagee — it  only  authorises  a  sale  of  the  pro- 
j>erty,  and  directs  the  surplus  after  discharging  the  debt  and  costs 
to  be  paid  to  the  mortgagor.     The  case  of  ex  parte  Jacob  Stagg^ 


'  See  MeCh-aw  ra,  McLanahan^  (1  Peim.  Bep,  44.)    CJontra^  (cited  in  4  KenOs  Com.  184, 
note  (a)  3d  edit.) 

It  seems,  that  the  mortgagee  may  be  prohibked  from  proceedSng  at  law  to  aell  the  equity  of 
redemptioD,  Tiee  va.  Annin^  (2  John.  Ch.  Rep.  123.) 

The  New  York  Rer.  StaL  have  since  the  case  of  Tice  ^b,  AntUn.  carried  the  ■aggeetkn 
therein  contained  Into  efTect,  and  the  same  rule  prevails  in  BfaaBachuaetts  and  North  CaroUoa. 
Atkins  T0.  Sawyer,  (1  pick.  Rep.  35l.>  Camp  ts.  Coxe,  (1  Der.  A  Badg.  62.  4Kent'B  C3om. 
184,  note  (a)  3d  odit.)^(^<t) 

Part  ii. — Y.  2. 
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in  1  Nott  4*  McCord,  405,  would  seem  also  to  favor  the  claim  of 
the  mortgagee  upon  this  motion,  but  it  will  be  remarked  in  that 
case*  that  the  only  question  raised  was  the  priority  of  lien  between 
the  mortgage,  and  the  judgment  confessed  on  the  same  day,  and 
the  reason  for  that  is  assigned  in  the  case  already  referred  to  in  1 
McCor<rs  reports,  viz :  that  both  parlies  had  agreed  that  the  whole 
interest  in  the  land  should  be  sold  by  the  Sheriff,  and  that  the  mo- 
ney made  should  be  paid  as  the  Court  should  decide  in  fovor  of 
the  lien.  This  was  agreed  to,  because  the  property  was  not  suffi- 
cient to  satisfy  the  mortgage,  and  the  equity  of  redemption  was 
worth  nothing. 

In  the  case  ex  parte.  City  Sheriff,  in  1  McCord^  ^99,  we  hare  a 
case  altogether  analagous  with  the  present;  certain  lots  were 
mortgaged,  and  it  (the  mortgage)  was  recorded,  subsequent  to 
which,  several  suits  were  commenced  against  the  same  mortgagor, 
and  judgments  were  obtained  and  executions  lodged,  and  the  lota 
in  question  were  levied  on  and  sold,  and  at  the  lale  the  mortgagee 
purchased  them.  The  question  was,  whether  the  mortgagee  or 
the  other  creditors  were  entitled  to  the  money.  In  that  case,  aAer 
reviewing  all  the  previous  decisions,  the  Constitutional  Court  of 
South  Carohna  decided,  that  the  judgment  creditors  were  entitled 
to  the  money.  For  the  reasons  here  assigned,  aided  by  the  author- 
ities cited,  I  am  of  opinion,  that  the  plaintiffs  in  the  above  cases, 
are  entitled  to  the  money  in  this  case  in  the  SherifT's  hands.  It  is 
therefore  ordered^  that  the  rule  be  made  absolute,  and  that  the  She* 
riff  do  forthwith  pay  over  to  the  plaintifis  the  proceeds  of  said  sales.* 

Counsel — Millen  &.  Charlton,  for  plaintiffs — C.  S.  Henrt, 
for  mortgagor. 


•  Judge  Henry,  at  the  December  Term,  1837,  of  the  LiSerty  Superior  Court,  (in  the  case  of 
Maxwell,  Sheriff,  ri,  Barnard,  adin»r  of  Law,  et.  al.)  decided,  that  tj^ter  forecloeure  of  a  mort- 
gage of  personal  property,  the  legal  title  was  in  the  mortgagee,  and  that  there  was  no  equity  of 
ledemptioD  to  lery  QSk.-^Ed.) 
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Case. 

A  Coon  hu  the  discretion  to  allow  a  Writ  to  be  amended,  by  the  ineertion  of  the  name  of  a 
partj,  es  defeodaot,  even  after  plea  of  abatement  filed  for  the  want  of  proper  parties. 

'     By  JCiAW,  JTiidffe. 

IN  this  case  a  plea  in  abatement  was  filed  for  want  of  proper  par- 
ties, alleging  that  a  co-partner  of  the  firm  of  Isaac  Low  J^ 
Co.  had  not  been  joined  in  the  action.  The  plaintiff  at  the  term 
at  which  the  plea  stood  for  trial,  moved  for,  and  obtained  an  order 
to  amend  his  declaration, by  adding  the  party  suggested  in  the 
plea.  The  defendant  now  moves  to  set  that  order  aside,  as 
having  been  improvidently  granted. 

It  is  contended,  that  under  the  judiciary  Act  of  Georgia  of  1799, 
this  amendment  cannot  be  allowed.    That  statute  simply  declares, 
that  no  petition,  or  other  proceeding,  in  any  civil  cause,  shall  be 
abated,  for  any  defect  in  matter  of  form,  or  any  clerical  mistake  or 
omission,  not  affecting  the  real  merits  of  the  cause ;  but  the  Court 
on  motion,  shall  cause  the  same  to  be  amended,  without  any  addi- 
tional costs,  at  the  first  term,  ^c.     This  statute  prescribes  as  a 
right,  and  without  terms,  in  cases  of  formal  defects,  what  before 
was  discretionary  with  the  Court,  and  which  might  be  allowed  upon 
terms.    But  it  is  a  provision  applicable  only  to  defects  in  form,  and 
cannot  be  construed  to  divest  the  Courts  of  the  common  law  right 
to  amend  in  matteis  of  substance,  according  to  the  di»crction  of 
the  Court,  and  upon  snch  terms  as  justice  might  seem  to  require. 
At  common  law  then,  amendments  in  all  cases,  are  entirely  in  the 
discretion  of  the  Court,  and  are  allowed  only  in  furtherance  of 
justice.    (See  2  Arch.  Pr.  331.    7  Term.  Rep.  699.)    At  common 
law  the  Court  may  amend  in  all  cases*  whilst  the  proceedings  we 
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in  paper,  that  is,  until  judgment  signed.    (2  Burr  766.  1  Salk.  47. 
2Salk.5m.    9  Salk.  31.)^ 

The  declaration  maybe  amended  at  common  law  in  the  title,  in 
the  renue,  in  the   names  of  parlies,   and  in   the  body  of  the 
declaration,   in  form   op  substance.     And  with  the   exception  of 
penal  actions,  the  Court  will  allow  a  new  count  to  be  added,  upon 
payment  of  costs.     (See  2  Arch.  Pr,  235,  6,  where  the  cases  in 
support  of  these  several  particulars  are  collected.)    The  Court 
have  entertained  the  application  for  an  amendment  in  these  re- 
spects^ even  after  a  plea  in  abatement  for  themisuke  sought  to  be 
amended.     (1  Str.  11.     3  Maule  iSf  Sclwyn  450.     7  Term  Rep. 
698.)    Tidd  says,  upon  the  authority  of  many  cases  collected,  that 
the  declaration  may  be  amended,  in  form  or  in  substance,  even  after 
a  plea  in  abatement.     (1    Tidd^s  Prac.  653.)     It  will  be  seen  by 
reference  to  some  of  the  authorities  cited,  that  the  (.  ourts  have  al- 
lowed   amendments,   under  particular  circumstances,  after  two 
terms  had  elapsed,  after  issue  joined,  and  even  after  verdict,  under 
peculiar  circumstances.     And  the  modern  practice  has  certainly 
been  more  liberal  in  allowing  amendments  than  formerly.     The 
order  to  amend,  was  taken  in  this  case,  under  peculiar  circumstan- 
ces.    The  plea  was  called  for  trial,  and  in  the  absence  of  defend- 
mnt's  countel,  was  at  the  disposal  of  the  counsel  for  the  plaintiff. 
The  order  was  therefore  taken  without  being  opposed,  and  no  terms 
were  Imposed.     The  present  motion  to  set  aside  that  order,  is  op- 
posed npon  the  ground,  that  the  defendant  upon  whom  service 
was  effected,  resides  in  England,  and  has  left  this  country  ;  that, 
consequently,  if  the  suit  abates,  the  plaintiff  will  have  to  go  into  a 
foreign  Court  to  obtain  his  rights.     It  does  appear  to  me,  to  be  a 
case  in  which  the  amendment  ought  to  be  allowed.     The  motion 
to  set  aside  the  order  granted,  is  therefore  refused, 

John  C.  Nicoll,  for  prff— Wm.  W.  Gordon,  for  def  *ts. 
.1 ~  I  , ' 

* Bulaee  Oatnard rs.  £ve,  et.  al  Dudley^s (Geo.) Bep.  108.    iBd.) 
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JOHN  C,  NICOLI., 

Elected  Judge,  November,  1834. 


The  State,  on  the  relation  op  the  Mayor  and  Aldermen 
OF  the  City  of  Savannah,  ys.  John  I.  Dews. 

Mandamus. 

An  Act  of  ihe  Legislvtnre  orCSeorgia  passed  in  1834,  appointed  the  Mayor  and  Aldermen  of  Sa- 
vannah, commlaiinnera  of  the  Jail  of  Chatham  County,  with  power  to  appoint  a  Jailor^  The 
custody  of  the  Jail  before  the  passaf  eof  this  Act,  was  vested  by  law  in  the  inferior  Court  and 
Sheriff  of  the  Connty.  The  Corporation  of  Savannah  having  appointed  ibe  Jailor,  D.  th« 
then  Sheriff  who  had  been  elected  before  the  passage  of  the  Act  of  1834,  refused  to  deliver  the 
poseesaioo  of  the  Jail  and  the  custody  of  the  prisoners  therein,  on  the  ground  that  hia  term  of 
office  had  not  expired  ;  that  he  was  eniitled  by  law  to  the  possession  of  the  Jail  during  such 
term  as  incidental  to  his  oHIce,  and  that  the  Act  of  1834  was  unconstitutioaal,  eo  far  as  it  re- 
lated to  him :  held,  (on  application  by  the  Jailor  appointed  by  the  Corporation  for  Manda- 
mu»,  to  obtain  possession,)  tliat  said  Act  was  not  the  exercise  of  judicial  power,  and  therefore 
did  not  infringe  the  Coiiatiiuiion  of  the  Siato,  and  that  it  did  not  violate  the  Constitution  of 
the  United  States,  by  impairing  the  obligation  of  a  contract;  and  Mandamus  granted. 

Definition  of,  and  distinction  between  legUlalive  and  Judicial  power. 

Public  officers  under  our  Govemrient,  are  but  the  nafced  agents  of  the  body  politic,  and  act  only 
for  its  benefit.    Such  officers  have  no  proprietary  interest  in  their  offices,  and  theU  duties, 
and  rights  which  are  the  revere  consequence  of  such  duties,  may  be  changed  during  their  con- 
tinuance in  office,  by  the  Legislature,  without  violating  that  clause  of  the  Constitution  of  the 
United  States,  which  forbids  the  passage  of  a  law  impairing  the  obligation  of  a  contract. 
A  SherifTia  the  Slate  of  Georgia  is  entirely  a  ministerial  officer  whose  province  it  to  execute 
duties  prescribed  bj  law,  and  which  duties  may  be  contracted  or  enlarged  at  the  will  of  the 
Legislature. 
Laws  passed  In  the  exercise  of  the  ordinary  legislative  power  of  a  State,  are  tK)t  coj|*roc<«  with- 
in the  purview  of  the  Co.istitution  of  the  United  States. 
And  laws  which  repeal  or  amend  them,  do  not  fall  beneath  the  constitntional  inhibiAon. 

My  IVICOI^Ii,  .Titdge. 

IN  the  year  1791  the  Mayor  and  Aldermen  of  the  city  of  Savan- 
nah were  appointed  commissioners  of  the  Court  Home  and  Jail 
of  Chatham  County,  (Watk.  433,)  and,  in  I8dl,  they  were  vest- 
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ed  '*  with  full  power  and  authority  to  appoint  a  Jailor,  and  such 
other  officers  as  might  be  necessary."  They  continued  in  the 
undisputed  enjoyment  and  exercise  of  this  power  until  after  the 
passage  of  the  Act  of  1822  **  to  confirm  certain  conveyances  of 
the  town  common  of  Savannah,  made  by  the  Mayor  and  Alder- 
men, and  to  invest  in  the  Inferior  Court  and  Sheriff  of  Chatham 
County  the  direction  of  the  County  Court  House  and  Jail,"  by 
the  second  section  of  which  it  was,  among  other  things,  provid- 
ed "  that  from  and  after  the  first  day  of  January  (then)  next,  the 
direction  of  the  Court  House  and  Jail  of  Chatham  County, 
hitherto  under  the  superintendance  of  the  corporation  of  Sa- 
vannah, shall  be  vested  in  the  Inferior  Court  and  in  the  Sheriff 
under  the  general  laws  regulating  County  Jails  in  this  State^ 
and  the  Mayor  and  Aldermen  shall  thenceforth  be  discharged 
from  the  rights  and  duties  of  commissioners  of  said  Court 
House  and  Jail."  By  an  act  passed  on  the  8th  December,  1834, 
under  the  title  of  **  an  Act  to  repeal  in  part  the  2d  Section  of 
an  Act  passed  on  the  2l8t  December,  1822,  entitled  'an  Act  to 
confirm  certain  conveyances  of  the  town  common  of  Savannah, 
made  by  the  Mayor  and  Aldermen  the  commissioners  of  the  Jail 
of  said  County,'"  it  is  enacted  ••  that  from  and  after  the  1st  day 
of  January"  then  "  next,  the  direction,  management  and  control 
of  the  Jail  of  Chatham  County,  shall  be  vested  in  the  Mayor 
and  Aldermen  of  the  City  of  Savannah  and  the  hamlets  thereof, 
who  are  hereby  constituted  the  commissioners  thereof  with  all 
the  rights  and  duties  thereto  appertaining,  with  power  to  them 
to  appoint  a  Jailor  and  other  necessary  officers  for  a  term  of 
years,  not  exceeding  three  years." 

This  Act  being  passed  by  the  General  Assembly  of  the  State, 
upon  which  the  body  politic  has  conferred  "  the  power  to  make 
all  laws  and  ordinances  which  they  shall  deem  necessary  and  pro- 
per for  the  good  of  the  State,  which  shall  not  be  repugnant  to  the 
State,"  it  must  have  effect,  unless  the  exercise  of  the  legislative 
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power  upon  the  subject  be  restricted  by  that  Constitation,  or  br 
"the  supreme  law  of  the  land,"  the  Constitution  of  the  United 
States. 

This  effect  is  resisted  by  the  defendant,  upon  the  grounds  that 
he  was  on  the  first  Monday  in  January  1834,  elected  Sheriff  of  the 
County,  and  has  been  duly  commissioned  and  qualified  as  such  - 
that  by  the  Constitution   and  laws  of  the  State,  he  is  entitled  to 
hold  and  enjoy  the  office  of  Sheriff  with  the  rights,  privileges, 
emoluments  and  fees  appertaining  thereto  for  the  term  of  two 
years,  and  until  his  successor  shall  be  qualified  :  that  when  he  was 
so  elected,  commissioned  and  qualified,  the  Jail  of  Chatham  Coun- 
ty was  by  the  laws  of  the  State,  attached  to  and  formed  part  and 
parcel  of  said   office  of  Sheriff;  and  that  the  custody  of  the  Jail 
and  prisoners  therein,  with  all  fees,  emoluments  and  advantages 
for  the  keeping  of  said  Jail  and  prisoners,  by  law  did  then  belong 
to  the  Sheriff;  that  by  virtue  of  said  election,  of  his  commission 
and  qualification  as  Sheriff,  he  had  and  still  has  a  vested  interest 
and  property  in  said  office  of  Sheriff,  including  the  custody  of  said 
Jail  and  prisoners,  and  the  fees  and  emoluments  arising  from  such 
custody  of  which  interest  and  property  he  cannot  be  divested  by 
any  Act  of  the  Legislature  before  the  expiration  of  his  term  of  of- 
fice; and  that  the  said  Act  of  the  General  Assembly,  so  far  as  it 
enacts  that  the  management,  direction  and  control  of  the  Jail  shall 
be  vested  in  the  Mayor  and  Aldermen  during  the  unexpired  term 
of  office  of  the  defendant,  is  inoperative,  null  and  void. 

The  objections  founded  upon  these  grounds  are,  1st,  that  the  Act 
is  the  exercise,  by  the  Legislature,  of  judicial  powers,  and  hence 
infringes  the  Ist  Sec.  of  the  Ist  article  of  Ae  Constitution  of  the 
State  ;  and  2dly,  that  it  is  in  violation  of  the  inhibition  of  the  Con- 
stitution of  the  United  States,  against  lawsimpairing  the  obligation 
of  contracts. 

To  the  ascertainment  of  the  force  and  applicability  of  the  first 
objection,  it  is  important  to  ascertain  what  is  the  meaning  of  legis- 
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lative,  and  of  judicial  power.  Legislative  power  is  that  which  de- 
clares what  the  law  shall  be ;  judicial  is  that  which  declares  what 
law  is,  and  applies  it  to  past  transactions  and  existing  cases:  the 
one  make?  the  law,  the  other  expounds  and  judicially  administers 
it:  the  one  prescribes  a  rule  of  civil  conduct,  the  other  interprets 
and  enforces  it  in  a  case  of  litigation :  the  province  of  the  former 
18  jus  dare,  the  office  of  the  latter  is  jus  dicer  e.  (Bedford  \s,  ShiU 
ling,  4  S.  &  R.  41L  Ogdcn  vs.  Blackledge,  2  Cranch  272.  Mer- 
ril  vs.  Sherburne,  Adams  N.  H.  Rep.  203.) 

The  Act,  whose  operation  is  here  resisted,  does  not  profess  or 
undertake  to  declare  what  the  law  then  was  or  had  been,  but  is  en- 
tirely prospective.  It  gives  existence  to  a  new  rule,  which,  by  its 
own  express  provision,  was  to  take  effect  at  a  day  subsequent  to 
its  passage.  It  is,  therefore,  not  judicial  in  its  character.  Indeed, 
so  far  as  regards  the  rights  of  the  defendant,  and  the  question 
which  it  is  competent  for  him  to  laise  in  the  cause,  the  Act  is  only 
in  the  nature  of  a  repeal  of  that  of  1822;  without  pretending  to 
avoid  or  undo  what  had  been  done  under  the  former  law,  and  it 
win  not  be  questioned  that  the  powei  to  repeal  a  law  is  purely  le- 
gislative. 

But  the  objection  is  not  derived  from  this  definition  of  legisla- 
tive and  judicial  power,  but  assumes  as  its  foundation,  that  laws 
which  divest  private  property,  are  in  their  nature  judicial.  It  is 
not  necessary  to  enquire,  whether  the  principle  thus  assumed  be 
correct,  nor  whether  the  exercise  of  such  power  has,  by  the  Con- 
stitution, been  attached  to  the  judiciary  department,  (the  real 
question  involved  in  the  objection,)  since  its  application  to  this 
case,  is  not  perceived,  and  cannot  be  admitted. 

That  a  public  office  is  the  property  of  him  to  whom  the  execu- 
tion of  its  duties  is  entrusted,  is  repugnant  to  the  institutions  of  our 
country,  and  is  at  issue  with  that  universal  understanding  of  the 
community,  which  is  the  result  of  those  institutions.  Public  offi- 
cers are,  in  this  country,  but  the  agents  of  the  body  politic,  con- 
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stituted  to  dlBcharge  servicefl  for  the  benefit  of  the  peoj^e^  under 
laws  which  the  people  have  prescribed.  So  far  from  holdhif  a 
proprietary  interest  ift  their  offices,  they  are  but  naked  agents  with, 
out  an  interest     As  public  agents,  they  are  intrusted  with  the 

exercise  of  a  portion  of  the  sovereignty  of  the  people the  jus 

publicum,  which  is  not  the  subject  of  grant,  and  can  be  neither 
alienated  nor  annihilated,  and  it  would  be  a  repugnant  absurdity, 
as  incomprehensible  as  it  would  be  revolting,  that  they  can  have  a 
private  property  in  that  sovereignty.  Unlike  those  officers  in  Eng- 
land, whose  offices  or  places  are  treated  as  property,  they  do  not 
hold  under  grant,  but  their  authority  or  function  to  discharge  the 
duties  of  their  offices,  is  delegated  to  them  by  commission.    In 
those  instances  in  which,  in  England,  the  right  to  offices  has  been 
regarded  as  property,  the  instrument  of  conveyance  has  been 
technically  a  grant,  a  conveyance  by  which  an  estate  is  passed  or 
purchased,  and  employing  the  technical  terms  of  a  grant,  dedi  et 
concessit  But  from  the  organization  of  the  first  republican  govern* 
ment  of  this  State,  officers  have  been  appointed  by  commission, 
(M.  6l  C.  9,)  a  term  which,  whether  regarded  according  to  its  or- 
dinary meaning,  or  its  legal  sense,  imports  a  delegation  of  au- 
thority, and  is  defined  to  be  ''a  delegation  by  warrant,  of  an  Act 
of  Parliament,  or  of  common  law,  whereby  a  jurisdiction,  power, 
or  authority,  is  conferred  to  others,"   (4  Inst.  163.  3  iJ.  4*  Munf. 
31.    43.   Jacobs,  **  Commission.^^)  And  our  earliest  books  draw  a 
distinction  between  a  grant  of  an  office,  and  a  commission,  and  in- 
form us  that  the  former,  as  its  name  implies,  is  not  revocable,  but 
that  the  latter,  which  is  only  the  delegation  of  an  authority,  is. 
{Brooke  146,  pi.  6.)    The  title  exhibited  by  the  defendant  himself, 
in  his  return,  and  by  which  only  he  can  vindicate  his  possession, 
{Bull.   205.   The  King  yB.Evafis\  Show.  282.   Hand  57,)  is  that 
he  has  been  duly  elected  Sheriff,  and  has  been  duly  commissioned 
and  qaalified.    He  claims,  therefore,  not  by  grant,  but  under  com- 
mission, and  that  commission  commits  to  him  only  an  authority, 

Pajit  11. — Z.  2. 
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without  an  interest  The  title  of  the  defendant  is  not  by  a  grant 
which  passes  an  estate,  but  by  a  commission,  which  is  a  delegaCfon 
or  warrant  of  authority,  and  which,  so  far  from  passing  an  estate, 
is  founded  upon,  and  is  an  affirmance  of  the  fact,  that  the  estate  is 
not  in  him,  but  in  those  from  whom  the  power  proceeds.  It  cou'^ 
fers  upon  him  title  to  exercise  the  authority,  but  the  subject  of  that 
authority  is  in  the  principal,  and  under  his  control,  and  the  very 
authority  of  the  agent  is  evidence  of  it.  Every  authority  implies 
a  perfect  right  in  the  grantor,  to  the  extent  of  that  authority,  at 
least  as  between  him  and  the  agent,  and  it  is  perfectly  insensible, 
that  because  of  such  agency,  the  agent  becomes  armed  with  a  con- 
trol over  the  exercise  of  that  right 

But  were  the  title,  under  which  the  defendant  claims,  a  grant, 
and  not  a  commission,  it  would  not  constitute  the  office  his  pro- 
perty. As  property,  offices  are  classed  under  the  head  of  incor- 
poreal hereditaments,  and  must  be  held  under  a  conveyance  to  a 
man  and  his  heirs,  or  at  least,  a  freehold  interest  must  be  held  in 
them.  (2  BL  36.)  Nor  can  an  action  be  maintained  for  any  injury 
resulting  from  a  disturbance  or  interference  with  an  office,  unless 
it  be  an  incorporeal  heriditament,  or  a  freehold;  (1  CA.  PI.  133, 
4,  144,  1  Ch.  Practice  221.  Corny.  Dig.  Assize,  B.  26.)  a  sure 
test  that  property  cannot  otherwise  be  had  in  it,  since  theie  can  be 
no  right  without  a  remedy.  But  in  this  Sute,  where  offices  are 
never  conveyed  to  a  man  and  his  heirs,  they  cannot  constitute  in- 
corporeal heriditaments.  Nor  is  the  title  which  the  defendant  as- 
serts, of  that  character.  He  claims  a  light  to  his  office  for  a  term 
of  years,  a  right  which,  even  in  England,  is  not  the  subject  of  pro- 
perty, for  the  obvious  reasons,  among  others,  that  it  cannot  be 
sold  or  transferred  to  third  })ersons,  be  transmitted  to  one*s  repre- 
sentatives, nor  seized  by  his  creditors.  {Sir  George  ReyneVs 
case,  9  Co.  96,  2  Bl  36.  Hardres  353.  Mead  vs.  LenthalU 
Cro.  C  587.)  Chancellor  Kent  says,  "In  the  United  States,  no 
public  office  can  properly  be  termed  an  hereditament,  or  a  thing 
capable  of  being  inherited.    The  Constitution,  or  the  law  of  the 
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Stata»  provides  for  the  exteat  of  the  dur^ition  of  the  office,  wluch 
is  nerer  moie  permanent  than  during  good   behaviour.     Private 
ministerial  offices  only,  can  be  classed  as  hereditaments,  and  I  do 
not  know  of  any  such  subsisting  among  us."  (3  Kent  362,  1st  ed.) 
«*  The  prorisions  of  the  ancient  common  lavr  were  remarkably 
provident  in  respect  to  the  publle  interest,  and  no  office  of  trust, 
that  concerned  the  administration  of  justice,  could  be  panted  for 
a  term  of  years.     This  was  so  ruled  by  L^rd  Coke^  aod  others, 
in  Sir  George  ReyneVs  case,  respecting  the  office  of  the  Marshal 
of  the  Marshalsea,"  that  is,  of  the  Jailor  of  the  King's  Bench  Pri- 
son.    (3  Kent  364.) 

If  reference  be  had  to  the  Constitution  of  the  State,  the  Ian- 

guage  of  that  instrument  equally  repels  the  claim  of  property  set 

up  by  the  defendant.    It  provides  that  '•  Sheriffs  shall  be  appointed 

in  such  manner  as  the  General  Assembly  may,  by  law,  direct,  and 

shall  hold  their  appointments  for  the  term  of  two  years,  unless 

sooner  removed,  by  sentence  on  impeachment,  or  by  the  Governor, 

on  the  address  of  two-thirds  of  the  Justices,"  &c.     Now,  the  terra 

*' appoint"  is  one  well  kqown  in  the  law,  and  whether  regarded  in 

its  legal  acceptation,  or  its  ordinary  meaning,  is  applied  to  the 

nomination  of  an  individual,  or  the  constituting  of  an  agent  or 

deputy,  but  it  is  never  employed  to  convey  an  estate.     {Hard,  46, 

47,  363.     5  Mod.  386,  12,  Id.  399.     2  SaXk.  467.)     A  person  in 

whom  a  power  of  appointment  is  vested,  may  nominate  one  tm 

whom  a  conveyance  shall  be  made,  but  that  appointment  does  not 

convey  the  estate.     So  a  Sheriff  appoints  his  deputy,  a  principal 

his  agent,  but  in  neither  instance  does  the  appointment  pass  an 

estate,  though  it  confers  the  right  to  act  as  such  deputy,  in  the  one 

instance,  and  as  agent  in  the  other. 

That  the  Sheriff  haA  not  a  property  in  his  office,  derives  farther 
illustration  from  this  section  of  the  Constitution.  If  the  framers 
of  that  instrument  had  designed  to  rest  the  office  in  the  Sheriff,  as 
his  property,  it  would  not  have  been  consistent  with  the  sjArit 
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which  actuated  them,  in  presenring  the  inviolability  of  *'  trial  hy 
jury,  as  heretofore  med  in  the  State,''  that  they  should  declare, 
that  that  property  should  be  forfeited  in  any  otlier  manner,  than 
through  the  judicial  administration  of  the  law.  Yet  the  rery  clause 
which  directs  the  appointment  of  the  Sheriff,  and  ordains  the  term 
of  hit  service,  provides  that  he  may  be  removed  by  the  Grovemory 
on  ihe  address,  not  of  a  judicial  ti  ibunal,  but  of  two-thirds  of  the 
JttsUces  of  the  Inferior  Court,  and  of  the  Peace  of  the  County. 

It  is  true,  that  the  appointment  of  Sheriff  confers  npon  him  the 
right  to  execute  the  duties  of  the  office,  but  from  the  nature  of  the 
office,  those  duties  may  be  changed  by  law.  It  is  in  this  State  a 
purely  ministerial  office,  whose  function  and  province  is,  to  exe- 
cute duties  prescribed  by  law.  From  the  very  nature  of  such  an 
office,  its  powers  are  the  result  of  its  duties ;  in  reference  to  it,  the 
maxim  is  strictly  true,  that  ^* power  and  duty  are  correlative;''  bul 
its  powers  do  not  extend  beyond,  they  are  the  mere  consequence 
of  its  duties.  The  holder  of  such  office,  has  power  only  to  exe- 
cute its  duties,  and  because  such  duties  are  prescribed  to,  and  im- 
posed on  him.  The  idea  that  the  duties  of  a  ministerial  officer 
cannot  be  changed,  will  involve  an  inversion  of  the  order  of  things, 
and  be  a  flagrant  absurdity ;  it  would  invest  him,  who  is  a  mere 
minister  and  servant,  Mrith  authority  to  Timit  the  power  of,  and  ex- 
ercise an  ever-mastering  control  over  those  from  whom  he  is  to  re- 
ceive the  law.  Those  duties  are  the  mere  creatures  of  law,  and 
are  in  their  very  essence,  changeable  by  the  law  making  power; 
and  his  rights,  which  are  derivative  only  from  those  duties,  cannot 
prevent  their  creation  or  change.  His  rights,  which  are  the  con- 
sequence of  his  duties,  cannot  intercept  the  authority  of  the  Legis- 
lature to  act  on  those  duties. 

The  appointment  of  him  as  well  as  of  other  officers,  is  not  a 
grant  in  derogation  of  the  righto  of  the  public,  but  the  constituting 
by  the  people,  in  the  exercise  of  their  sovereignty,  of  an  agent  to 
G^rry  their  sovereignty  into  effect    In  creating  an  officer  the  body 
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politic  does  not  restrict  its  soyereignty  or  the  powers  of  the  Legis- 
latures through  whom  that  sovereignty  is  expressed  and  exercised. 
The  purpose  is  to  extend  the  sphere  of  its  action,  or,  at  least,  to 
give  it  operation.     But  if  it  be  true  that  the  officer  has  a  property 
in  his  office,  that  that  property  embraces  its  duties  as  they  were 
prescribed  by  law  at  the  moment  he  was  commissioned  and  quali- 
fied, and  that  those  duties  cannot  be  changed  without  a  forbidden 
disturbance  of  private  property,  the  consequence  is,  that  by  his  ap- 
pointment the  officer  becomes  placed  above  the  sovereignty  of  the 
people  during  the  term  for  which  he  is  elected,  and  to  render  the 
absurdity  the  more  palpable,  this  would  be  the  case  though  his 
function  and  power  are  only  to  execute  the  duty  prescribed  to  him. 

But  were  it  admitted  that  the  Sheriff  has  a  property  in  his  office, 
this  Act  would  not  interfere  with  that  property.     That  property 
would  consist  in  his  title  to  exercise  the  office  of  Sheriff;  in  other 
words,  to  execute  the  duties  and  functions  attached  to  the  office. 
That  office  he  still  retains,  without  any  interference  with  the  ten- 
ure upon  which  it  was  conferred  upon  him,  and,  with  it,  he  retains 
the  right  to  execute  the  duties  which  may,  from  time  to  time,  be 
appropriated  to  it ;  nor  can  he  be  deprived  of  that  right     Those 
duties,  which  are  the  mere  creatures  of  law,  resulting  from  the 
legislative  sense  of  the  public  interests,  are  not  his  private  concern, 
and  may  be  modified,  increased  or  diminished  at  the  pleasure  of 
those  in  whom  the  power  of  legislation  resides,  and  since  such  in- 
crease or  diminution  does  not  interfere  with  his  title  to  the  office, 
nor  trench  upon  his  right  to  execute  its  duties,  his  supposed  pro- 
perty is  not  trespassed  upon,  nor  is  injury  done  him.     If  he  sus- 
tains loss  or  incurs  a  burden  in  consequence  of  such  alteration  of 
his  duties,  "it  results  from  the  application  of  Aose  principles  by 
which  the  public  good  is  to  be  consulted  and  promoted,**  and  is 
damnum  absque  injuria.     {Spring  vs.  RusaelU  ^  Greenl.  273, 
389,  290.     Charles  River  Bridge  vs.   Warren  Bridge,  7  Pick. 
469,  478.     Lausing  vs.  Smith,  4  Wend.  9.     Cohen  146.     Callen- 
der  vs.  Marahil  Pick.  410.    Coaiea  vs.  Mayor,  dpc.  of  New  York, 
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7  Cow.  685.  Vanderhilt  vs.  Adams,  id.  349.  United  States  rs. 
tkr  Peggy  J  1  Cranrh  103,  110.  People  vs.  Livingston,  6  Wend. 
626.  Allen  vs.  Farrow,  2  Bailey  687.  The  Elsehe^  6  Robins. 
102.     Lewis  vs.  Fa9ier,  Adams  61.) 

He  is  entitled  to  his  oflire,  but  it  is  such  ai%  the  laws  of  the  land 
make  it,  and  being  an  institution  of  government  created  for  public 
purposes,  exercising  unalienable  political  power  for  the  public 
benefit,  it  may  be  altered  or  modified  by  the  Legislature  as  the 
public  good,  the  interest  or  happiness  of  the  people  may  require. 
The  Act  in  question  does  not  disturb  the  tenure  by  which  he  holds 
his  office,  nor  interfere  with  his  right  to  exercise  its  functions.  It 
simply  changes  those  functions  and  diminishes  his  duties  and  pow- 
ers by  relieving  him  from  the  duty,  and  the  power  incidental  to 
that  duty,  of  safe  keeping  prisoners  confined  in  the  Jail  of  the 
county.  In  the  case  of  the  People  vs.  Garey,  (6  Cow.  642,  661,) 
the  Supreme  Court  of  New  York,  speaking  of  the  office  of  Justice 
of  the  Peace,  the  tenure  of  which  is  established  by  the  Constitution 
of  that  State,  say  :  "  It  is  not  in  the  power  of  the  Legislature  either 
to  extend  or  shorten  the  duration  of  this  office.  They  may  enlarge 
or  diminish  the  territory  over  which  its  powers  are  to  be  exeicis- 
ed.  But  the  office  itself  exists  independently  of,  and  above  them,** 
The  argument  urged  in  this  case,  that  the  custody  of  the  Jail  is  an 
incident  to  the  office  of  SheiifiT,  implies  that  it  is  not  an  essential 
constituent  part  of  the  office,  which  may  therefore  exist  independ- 
ently of,  and  without  it,  and  the  admission  of  that  argument,  which 
is  also  involved  in  the  return,  that  the  Act  detaching  the  Jail  from 
the  SherifiSilty,  will  legally  operate  upon  the  Aiture  holders  of  the 
office,  equally  concedes  it.  Nay,  the  very  gronnd  work  of  the  de- 
fendant's title  would  fail  him,  if  the  office  of  Sheriff  did  not  exist 
independently  of  the  Jail;  since,  were  it  otherwise,  there  could 
have  been  no  Sheriff  in  1822,  in  whom  the  Act  of  that  year,  upon 
which  he  founds  his  claim,  could  have  vested  the  direction  of  the 
Jail. 
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Indeed  there  is  an  evident  and  essential  difference  between 
power  and  property,  between  the  power  of  a  corporation  or  an 
officer,  and  the  property  of  each.  A  grant  of  property  passes  from 
the  grantor  his  entire  power  over  it    A  grant  of  power,  (if  the  ex- 
pression may  be  used,)  implies  that  it  still  resides  in  the  grantor, 
and  excludes  all  interference  with  his  right  to  exercise  it.    An  Act 
enlarging  or  abridging  the  duties  and  powers  of  an  office,  does  not 
abolish  or  interfere  with  the  title  to  it,  but  only  regulates  its  exer- 
cise ;  and  it  is  within  the  perfect  competency  of  the  body  politic, 
from  which  the  power  emanates,  to  pass  such  Act,  though  it  should 
be  true  that  the  title   to  the  office  was  secured  to  the  holder  be- 
yond the  reach  of  legislative  action. 

An  apposite  illustration  of  these  views,  will  readily  present  itself. 
The  Judge  of  this  Court  holds  his  office  by  a  tenure  which  the 
Constitution  protects  from  legislative  intrusion,  but  his  duties  are 
necessarily  changeable,  at  the  disci  etion  of  the  law-making  power, 
which  in  making  such  change,  would  in  no  manner  disturb  his 
title.  And  it  must  be  obvious,  since  the  Sheriff  is  the  ministerial 
officer  of  the  Court,  that  such  change  of  its  duties,  may  as  much 
conflict  with  hiif  rights,  as  does  the  Act  whose  operation  is  now 
resisted.  The  principle  upon  which  the  validity  of  this  Act  is 
questioned,  would,  if  sustained,  deny  to  the  Legislature  the  power 
of  dividing  a  County,  or  creating  a  new  one,  since  that  would 
transfer  from  the  Sheriff  a  portion  of  his  authority,  duties  and 
emoluments.  It  would  avoid  the  Act  organizing  the  Court  of  Com- 
mon Pleas  &c.  of  the  City  ot  Savannah,  and  other  local  tribu- 
nals, whose  jurisdiction  being  carved  out  of  that  of  the  Courts,  of 
which  he  is  the  ministerial  officer,  necessarily  contracts  his  pow- 
ers and  duties ;  and  would  preclude  the  remodelling  of  the  Chan- 
cery jurisdiction  of  the  Superior  Court,  so  as  to  dispense  with  the 
interi>os]tion  of  juries.  Indeed  it  would  almost  annihilate  the  pow- 
ers of  ordinary  legislation ;  for  what  public,  general  statute  is  there 
that  may  not  act  upon  his  duties?  And  there  is  scarcely  any  pri- 
vate one  that  may  not  have  the  same  operation.    If  any  personal 
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privileges  or  advantages  have  accrued  to  the  officer,  from  the  in- 
stitution of  the  office,  they  are  incidental  to  the  main  design,  and 
not  the  object  for  which  it  was  created.  And  if  the  end  for  which 
it  was  established,  requires  alteration  in  its  duties,  powers  or  or- 
ganization, then  the  collateral  and  accidental  advantages  which  the 
officer  derives  from  its  present  arrangement,  cannot  be  made  per- 
manent to,  but  must  yield  to  the  principal,  the  public  object  for 
which  it  was  established. 

And  admitting  the  existence  of  a  contract,  as  urged  in  the  argu- 
ment, the  right  to  alter  or  amend  the  organization  of  the  office, 
would  be  a  power  reserved  to  the  Legislature,  and  be  an  implied 
condition  of  the  contract  All  contracts,  and  all  laws,  must  be 
coDBtnied  in  reference  to  their  main  design,  and  it  is  thence  that 
their  meaning  and  spirit  is  deduced.  The  object  was  the  public 
good ;  the  personal  privileges  of  the  officer  are  a  mere  accident  to 
it*  Tkey  must  be  construed  in  reference  to  it,  to  which  they  are 
subsidiary,  not  paramount ;  and  since  it  was  established  for  the 
public  good,  they  must  yield  as  the  public  good,  the  main  design, 
requires,  in  the  apprehension  of  those  to  whom  its  guardianship  is 
committed.  Without  the  possession  of  this  power,  the  operations 
of  government  would  often  be  obstructed,  and  society  itself  be  en- 
dangered, nor  can  its  exercise  be  surrendered  by  the  Legislature 
without  an  abandonment  of  their  trust  and  duty.  But  the  Sheriff 
is,  with  us,  (unquestionably  as  relates  to  the  Jail)  a  ministerial  of- 
ficer, and  as  such  has  no  power  independent  of  his  duties.  The 
former  is  accessorial  to  the  latter,  and  from  the  very  nature  of  his 
office,  these  are  not  under  his  control ;  they  are  prescribed  to  him 
by  some  superior,  whom  he  is  bound  to  obey.  It  is  irreconcilable 
with  the  very  idea  of  his  office,  that  he  can  control  that  superior, 
and  his  right  being  accessorial  to  the  duty,  the  latter  may  be 
changed  without  infringing  the  former.  The  right  of  the  Sheriff 
to  the  Jail  of  this  County,  (if  it  exists,)  results  from  his  duty,  and 
he  is  entitled  to  it,  because  he  is  charged  with  the  safe-keeping  of 
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prisoners  therein.    It  is  correctly  called  by  the  counsel  for  the  de- 
fendant,  a  right  incidental  to  the  office.  It  is  a  right  which  results 
from,  and  is  the  consequence  of  that  duty  attached  by  law  to  the 
office.    The  rights  of  a  ministerial  officer  flow  from  his  duties,  not 
his  duties  from  his  rights.     When  then,  the  Sheriff  becomes  re- 
lieved  from  the  duty  of  the  custody  of  prisoners,  the  right  to  the 
Jail,  which  is  incidental  and  accessory  to  it,  ceases  with  it,  and 
with  that  release  from  the  duty,  he  becomes  released  from  the  cor- 
respondent responsibility  for  the  escape  of  prisoners  from  JaiJ,  as 
is  the  Marshal  of  the  United  States,  when  the  Sute  has  made  it 
**  the  duty  of  the  keepers  of  its  Jails  to  receive  and  safe  keep  there- 
in, prisoners  committed  under  the  authority  of  the  United  States." 
{Randolph  vs.  Donaldson,  9  Cr.  76.)  The  duty  is  imposed  on  him 
by  law,  and  may,  of  course,  be  released  by  law,  by  the  transfer  of 
it,  by  law,  to  another.     According  to  the  laws  of  this  State,  the 
Sheriff  is  not  answerable  for  the  acts  or  omissions  of  any  other 
than  himself,  and  those  whom  he  shall  have  deputed  to  execute  his 
duties,  but  when  those  duties  are  detached  from  his  office,  and 
the  discharge  of  them  is  committed  to  another,  who  is  not  ap- 
pointed by,  responsible  to,  nor  removable  by  him,  his  liability,  and 
of  course,  his  duty,  ceases.     The  distinction  then,  between  this 
case,  and  that  cited  in  Milton's  (4  Co.  vM)  is  striking.     It  was  the 
law  of  the  land,  that  the  Sheriff  "  should  answer  for  escapes,  and 
should  be  .subject  to  amercements,  if  he  had  not  the  body  in  Court, 
up<m  process  directed  to  him,"  "  and  t^cre/ore,  it  would  be  against 
all  reason  that  he  should  be  subject  to  amercement,  for  not  having 
the  bodies  of  prisoners^— and  yet  another  should  have  the  keeping 
and  custody  of  the  Jail;*'  and  such  being  his  responsibihty  by  laiDy 
he  could  not  be  relieved  from  it  by  an  appointment  of  Jailor,  flow- 
ing from  the  King^s  prerogative,  which  "  consists"  only  "in  the 
discretionary  power  of  acting  for  the  public  good,  where  the  posi- 
tive laws  are  silent;  (1  Bl,  262.)     Nor,  for  the  same  reason,  was 
it  within  the  sphere  of  the  prerogative  to  appoint  the  deputy,  for 
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the  positive  law,  which  the  King  could  not  dispense  with,  had  pro- 
vided that  the  deputy  should  he  appointed  hy  the  Sheri£  It  wms 
true  then,  that  by  the  law  of  the  land,  the  custody  of  the  Jail  was 
attached  to  the  office  of  Sheriff,  and  was  part  of  it,  and  that  he 
could  not  be  deprived  of  it  by  the  King,  whose  prerogative  was 
subordinate  to  the  law,  and  could  be  exercised  only  where  it  was 
silent  But  that  case  by  no  means  tolerates  the  idea,  that  the  of- 
fice could  not  be  controlled  by  law:  on  the  contrary,  the  very  rea- 
son for  which  the  King's  grant  was  void,  was  that  it  conflicted  with 
the  regulations  of  law — and  the  same  principle  is  established  by 
the  case  of  Harcouft  vs.  Fox^  cited  in  the  argument,  and  which 
will  be  found  more  fully  reported  in  1  Show. 

But  the  supposition  that  the  office  of  Sheriff  is,  in  England,  an 
estate  or  property  is  not  countenanced  by  Milton^s  case,  nor  to- 
lerated by  the  principles  of  the  common  law.  That  case  esta- 
blishes, that  the  office  is  held  durante  bene  placito  and  may  be  de- 
termined at  the  King's  pleasure,  while  also  as  he  is,  by  St  9,  Ed. 
IL  s.  2,  appointed  for  the  term  of  one  year,  and  by  commission 
{Co.  Lit.  168,  a.)  he  is  not  vested  with  an  estate  in  it  The  Sher- 
iff therefore  has  no  property  in  his  office  in  England,  and  upon 
the  doctrine  insisted  upon,  in  behalf  of  the  defendant,  that  the  office 
of  Sheriff  here  is  the  same  with  that  in  England,  it  is  not  his  pro- 
perty here. 

But  it  is  contended  that  the  Act  of  December  last,  is  an  infringe- 
ment of  the  inhibition  of  the  Constitution  of  the  United  States, 
against  laws  impairing  the  obligation  of  contracts. 

This  is  the  first  instance  in  which  so  enlarged  a  construction  has 
beea  attempted  to  be  given  to  that  clause  of  the  Constitution,  but, 
as  it  has  been  urged  with  great  seriousness,  it  has  been  felt  due  to 
counsel  to  give  it  a  deliberate  consideration. 

According  to  the  theory  of  our  institutions  they  all  spring  from 
contract.     In  the  language  of  the  Declaration  of  Independence, 
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«<  CIU>venimeat8  derive  their  just  powers  from  the  consent  of  the 
gorerned/'     The  declaration  of  rights  of  Massachusetts  proclaims 
in  conformity  with  the  general  sense  of  the  people  of  this  country, 
**  that  government  is  a  social  compact  by  which  the  whole  people 
covenant  with  each  citizen  and  each  citizen  with  the  whole  people,'* 
and  the  Judges  of  this  State,  when  deciding  the  alleviating  laws  to 
be  unconstitutional,  held,  that  **a  law  is  but  a  contract  between  the 
State  and  the  citizens  who  compose  it,  since  all  laws  are  founded 
upon  the  express  or  implied  assent  of  the  governed.'*     If  the  term 
**  contract,"  as  employed  in  the  Constitution  of  the  United  States, 
be  accepted  in  this  comptehensive  sense,  it  is  manifest  that  the  in- 
dependence and  sovereignty  of  the  States,  on  all  subjects  on  which 
Iheir  coastitations  and  laws  have  treated,  is  entirely  extinguished ; 
that  they  cannot  repeal,  alter  or  amend  them,  and  that  their  sove- 
reignty becomes  exhausted  and  annihilated  by  the  mere  effort  to 
bring  it  into  practical  enstence. 

The  power  of  a  State  upon  a  subject  would  become  extinct  as 
soon  as  it  should  have  passed  a  law  in  relation  to  it.     Nay  more: 
the  contract  of  society  is  not  more  strongly  exhibited  in  those 
things  upon  which  positive  laws  speak  than  in  those  upon  which 
they  are  silent     As  a  statute  is  a  contract  that  the  subject  which 
it  embraces  shall  be  regulated  in  the  manner  it  prescribes,  it  is  not 
less  a  contract  tliat  it  shall  not  be  regulated  in  another  or  different 
manner.     So  also  a  statute  regulating  a  subject  is  equally  a  contract 
that  other  subjects  shall  not  be  regulated.     The  consent  and  eon- 
tract  of  society  was  as  strong,  at  the  adoption  of  the  Constitution 
of  the  United  States,  upon  those  subjects  on  which  positive  law 
was  silent,  as  on  those  upon  which  it  had  spoken,  and  by  its  very 
adoption,  if  laws  be  contracts  within  the  meaning  of  the  Constitu- 
tion, the  legislative  power  of  the  States  became  annihilated. 

Such  a  construction,  then,  cannot  be  admitted,  as  well  because  it 
would  prostrate  the  sovereignty  of  the  States,  whose  sovereignly  is 
necessary  to  the  ezbtence  of  the  government  of  the  XJ.  States,  as  ba- 
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cause  it  woald  be  repugnant  to  the  very  section  of  the  Constitution  in 
which  this  clause  is  incorporated,  and  which,  by  excepting  certain 
subjects  from  the  legislative  power  of  the  States,  implies  the  exists 
ence  of  that  power  in  rases  not  excepted,  and  where  its  exercise  does 
not  conflict  with  some  other  provision  of  that  Constitution.     That 
Constitution  recognizes  the  existence  of  legislative  power  in  the 
States,  and  by  tliat  recognition  fortifies  it.     Laws  then,  passed  in  the 
exercise  of  the  ordinary  legislative  power  of  a  State,  are  not  contracts 
within  the  puiview  of  the  Constitution,  nor  do  laws  which  repeal  or 
amend  them  fall  beneath  the  constitutional  inhibition.     In  the  case  of 
Fletcher  vs.  Peck,  (6  Cr.  136,)  Ch.  J.  Marshall  says:  "The  prin- 
ciple asserted  is,  that  one  Legislature  is  competent  to  repeal  any 
Act  which  a  former  Legislature  was  competent  to  pass  ;  and  that 
one  Legislature  cannot  abridge  the  powers  oi  a  succeeding  Legis- 
lature.    The  correctness  of  this  principle,  so  far  as  respects  gene- 
ral legislation,  can  never  be  controverted." 

But  the  proposition  which  seems  to  be  implied  in  the  return,  and 
which,  it  is  presumed,  is  intended  to  be  presented  by  the  argument, 
is,  that  at  the  time  **  the  defendant  was  elected,  connnisiiioned  and 
qualified  as  Sheriff,  the  Jail  of  the  county,  by  the  laws  of  the  State, 
was  attached  to  and  formed  part  and  parcel  of  the  office  of  Sheriff, 
and  that  the  custody  of  the  Jail  and  prisoners  therein,  hy  law,  did 
then  belong  to  the  Sheriff,*'  and  hence  any  Act  of  the  Legislature 
which,  during  the  term  of  his  office,  should  commit  that  custody  to 
another,  would  be  in  violation  of  a  contract  with  him. 

Is  the  proposition  true,  that  Acts  passed  during  the  term  for  which 
an  individual  has  been  elected  to  office,  altering  the  duties  attached 
to  it  at  the  period  of  his  entrance  upon  its  execution,  would  violate  a 
contract  with  him,  and  be  therefore  void  ?  The  effect  of  such  a  prin- 
ciple would  be  scarcely  less  extensive  or  less  destructive  of  the  sove- 
reignty and  interests  of  the  people,  than  would  be  that,  which  has 
been  just  considered.  Its  necessary  result  would  be,  that  during  the 
term  for  which  an  officer  has  been  elected,  no  law  could  be  passed 
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in  relation  to  his  office,  since  it  must,  in  some  measure,  afiect  bis 
duties,  and  of  consequence,  his  powers  and  rights.     The  sovereign 
power  of  the  State  would  therefore  be  arrested ;  it  would  be  struck 
down,  daring  the  time  for  which  he  was  commissioned.     And  if 
the  principle  be  correct,  in  relation  to  the  Sheriff,  that  because  cer- 
tain duties  anJ  rights  were  attached  to  his  office,  at  the  time  he  was 
elected  and  commissioned,  they  cannot  be  changed  during  his  teim 
of  office,  it  must  equally  apply  to  eyery  other  officer.     The  propo- 
sition involved  in  the  return  is  a  general  one,  that  the  duties  which 
appertain  to  an  office  cannot  be  changed  within  the  terra  for  which 
an  individual  has  been  elected  to  exercise  its  functions.     It  com- 
prehends, therefore,  all  officers,  of  every  character,  whetffer  exe- 
cutive, judicial  or  ministerial,  and  if  the  last,  a  multo  fortiori,  the 
two  former.     In  fact  it  would  extend  to  almost  every  law,  and  the 
whole  action  of  government ;  for  laws  can  be  carried  into  effect, 
and  the  operations  of  government  be  conducted  only  through  the 
agency  of  officers.     The  consequence  of  such  a  principle  would  be 
that  the  legislative  power  of  a  State  would  be  suspended,  and  its 
ability  to  remedy  public  grievances  aijd  provide  for  the  common 
good,  and,  with  these,  the  sovereignty  of  the  body  politic  be  ar- 
rested during  the  term  for  which  officers  were  elected.     Can  a  pro. 
position  involving  such  mischievous  consequences  be  seriously 
ouintainetl  ?     Although  private  property  may  be  taken  for  public 
purposes,  when  the  public  exigencies  may  require,  yet  no  State 
necessity,  no  exigency*  no  public  policy,  however  strong  or  strin« 
gent,  will  authorise  the  violation  of,  or  interfereoce  with  a  contract 
The  Constitution  regards  a  contract  as  sacred  and  will  not  permit 
it  to  be  impaired  for  any  motive,  however  powerful,  for  any  cause 
however  imperative.     Can  it  then  be  possible  tliat  that  instrument 
applies  to  public  offices  and  protects  theno,  from  the  tonch  of  le- 
gislation, by  the  guards  which  it  has  thrown  around  contracU! 
Any  legislative  Act  interfering  with  them,  would  be  a  mere  nullity — 
a  dead  letter  on  the  statute  book.     If  it  erobmces  public  offices, 
then  the  institutions  of  the  several  States  must  be  unchangeable, 
and  the  power  to  amend  them  be  annihilated. 
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Indeed  with  how  much  more  force  may  it  not  be  objected  to  siich 
a  proposition,  that  it  is  not  adequate  to  the  LeglaUtnre  to  grant  to- 
an  officer  privileges  which  impair  or  interfere  with  the  powers  ne- 
cessarily and  inseparably  appertaining  la  the  sovereign  legislative 
power  of  the  State,  since  it  would  violate  the  fondameiital  com- 
pact, the  compact  of  the  Constitution! 

It  is  admitted,  in  argument,  that  the  Legislature  may,  during  the 
term  for  which  an  officer  has  been  elected,  abolish  the  office,  or 
diminish  its  duties.  But  neither  of  these  admissions  is  consistent 
with  the  idea  of  a  contract  The  abolition  of  the  office  would  be 
destructive  of  the  contract,  since  it  would  destroy  the  right  seemed 
by  it.  **  Obligation  and  right  are  correlative  terms ;"  the  obliga- 
tion of  one  of  the  contracting  parties  is  co-extensive  with  the  right 
of  the  other,  and  has  no  existence  independent  of  that  right.  If 
he  may,  at  pleasure,  destroy  the  right,  he  is  under  no  obligation  to 
yield  it ;  nor  can  the  other  have  the  right,  since  his  right  can  be 
only  correspondent  with  the  legal  obligation  of  the  former.  Such 
an  admission  is  a  surrender  of  the  idea  of  contract 

Now  does  the  other  admission  more  accord  with  it  ?  A  contract 
is  an  agreement  between  two  or  more  persons  in  which  there  must 
be  aggregatio  mentium  on  the  same  particular ;  the  mutual  con« 
currence  of  two  or  more  niiiids  upon  one  and  the  same  point  It 
cannot,  therefore,  be  varied  in  any  respect  by  one  without  the  a«* 
sent  of  the  other.  In  the  Dartmouth  College  vs.  Woodward^  (4 
Wheat  665^-3,)  Judge  Washington  asks,  *'  If  the  assent  of  all  the 
parties  to  be  bound  by  a  contract  be  of  its  essence,  how  is  it  pos* 
sible  that  a  new  contract  substituted  for  or  engrafted  on  another, 
without  such  assent,  should  not  violate  the  old  contract?*'  And 
again,  (p.  622,)  ^  Does  not  every  alteration  of  a  contract,  however 
unimportant,  even  though  it  he  manifestly  for  the  interest  of  the 
party  objecting  to  it,  impair  its  obligation  ?"  And  Ch.  J.  3far- 
shall  and  Judge  Story  affirm  the  same  princijde.    (p.  653«  675,) 
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It  is  manifest  then,  and  results  from  the  very  nature  of  a  con- 
tract, that  its  stipulations  and  terms  cannot  be  altered  by  one  of 
the  contracting  parties,  without  the  assent   of  the   other,    even 
though  the  alteration  be  beoeficial  to  the  latter. 

Such  an  admission  then,  is  equally  an  abandonment  of  the  posi- 
Uon  assumed  in  the  argument     And  if  the  admission  be  applied  in 
practice,  an  exemplification  will  be  afforded  that  will  be  conclusive 
to  every  legal  apprehension.     It  is  not  less  incidental  to  the  office 
of  Sheriff  to  serve  writs,  that  it  can  be  maintained  to  be,  to  have 
the  custody  of  the  Jail,  and  to  the  unlimited  execution  of  the  for- 
mer duty,  he  is  bound  by  the  express  terms  of  his  oath.     Yet  the 
statute  of  the  State  authorises  attachments  to  be  directed  to,  and 
served  by  the  Sheriff,  his  deputy,  or  any  Conatable^  and  would, 
by  its  own  force,  relieve  the  Sheriff  from  responsibility  for  non- 
feasance, dec.  in  the  execution  of  such  writ,  if  it  should  have  been 
placed  in  the  hands  of  a  Constable^  whom  he  does  not  appoint, 
and  who  is  not  responsible  to  him.     He  is  released  from  hb  re* 
sponsibility  by  the  law — ^but  is  it  a  release  from  the  obligation  of 
a  contract?    Is  it  not  a  release  from  a  legal  duty — from  a  liability 
resulting  from  law  ?    The  relation  then,  of  an  officer  to  the  govern- 
ment, does  not  sound  in  contract. 

But  the  admission  seems  to  proceed  from  a  misapprehension  of 
the  nature  of  a  ministerial   office.     It  affirms  that  the  duties  may 
be  diminished,  but  cannot  be  increased,  in  consistence  with  the 
contract     But  the  rights  of  a  ministerial  officer  are  limited  by  his 
duties,  and  are  correspondent  to,  and  co-extensive  with  them  ;  and 
they  are  enlarged  or  contracted,  precisely  as  those  duties  are  in- 
creased or  abridged.     Now  obligation  and  right  being  correlative, 
the  obligation  of  a  contract  is  impaired,  when  the  right  secured  by 
it  is  impaired.     The  diminution  therefore,  of  such  officer's  duties, 
since  it  would  diminish  and  impair  his  rights,  would,  upon  the 
principle  assumed,  be  a  violation  of  the  contract. 
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But  if  the  office  may  be  abolished  in  the  whole,  why  may  it  not 
in  part?  If  it  be  no  infringement  of  contract  to  deprive  the  de- 
fendant of  the  entire  office,  it  is  evident  that  the  deprivation  of  a 
part  would  not  be  obnoxious  to  constitutional  objections,  for  th^ 
whole  includes  its  parts,  and  is  composed  of  them.  If  then,  it  be 
competent  to  the  Legislature,  by  abolishing  the  office  of  Sherifl^ 
to  divest  the  defendant  of  his  authority,  as  well  as  an  immediate 
officer  of  the  Court,  as  keeper  of  the  Jail,  it  is  not  less  competent 
to  them  to  divest  him  of  the  latter  authority.  Yet  while  this  is 
not  contested,  while  it  is  admitted  that  the  Legislature  may,  in  har- 
mony with  the  defendant^  rights,  and  without  any  violation  of  the 
imagined  contract,  abolish  the  office,  it  is  denied  that  they  can 
transfer  it  to  another.  Now,  the  real  question  is,  what  are  the  rights 
and  the  obligations  of  the  contract!  The  right  of  the  defendant 
under  a  contract,  would  be,  to  hold  the  office,  and  that  right  is  in- 
fringed, and  the  contract  violated,  by  his  being  deprived  of  the 
office.  To  him  it  is  of  no  import  whelhar  another  acquires  the 
office  or  not,  unless  it  be  through  the  means  of  his  divestiture  of  it. 
His  right  is  affected  by  being  deprived  of  the  office,  not  by  the  ap- 
pointment of  another  to  it.  It  is  admitted  that  it  is  within  the  power 
of  the  Legislature  to  abolish  the  office,  to  repeal  the  law  by  which 
it  has  been  created.  But  by  that  repeal  the  right  of  the  incumbent 
would  cease,  and  his  right  having  ceased,  it  would  not  interfere 
with  his  right  that  the  Legislature  should  afterwards^  the  next  day, 
or  the  next  moment,  re-create  the  office,  and  confer  it  on  ano  ther. 
Are  his  rights  more  affected,  because  at  the  same  moment,  the  law, 
which  conferred  the  office  upon  him  is  repealed,  it  is  vested  in  an- 
other? If  so,  the  principle  resolves  itself  into  an  idle  mockery,  a 
mere  illusion,  which  a  single  instant  of  time  suffices  to  dissipate. 
The  right  of  the  defendant  is  affected,  if  at  all,  by  the  repeal  of  the 
Act  of  1822,  not  by  the  investing  of  the  Mayor  and  Aldermen  with 
the  appointment  of  Jailor.  The  admissions  made  by  counsel 
manifest  that  the  idea  of  the  existence,  in  the  case  of  a  contract, 
within  the  purview  of  the  Constitution  of  the  United  Slates,  does 
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not  approve  itself  to  the  mind  that  suggests  it     Nor  can  it  be  in- 
ferred from  the  character  of  the  office.     It  is  a  pubh*c  office  of 
which  it  is  an  essential  characteristic  and  property,  that  its  duties 
Md  responsibilities  may  be  changed,  be  added  to,  or  diminished, 
at  the  pleasure  of  the  government,  without  the  assent  of  the  officer* 
and  it  is  doubtless  under  a  sense,  and  from  a  recognition  of  this 
principle  that  the  admissions  are  made.     It  would  be  irreconcilable 
with  the  nature  of  a  contract  to  suppose  that  a  contract  relation 
subsists  between  such  an  officer  and  the  government 

The  proposition  itself  is  not  consistent  with  the  idea  of  a  con- 
tract It  affirms,  "that  when  the  defendant  was  elected,  com- 
missioned  and  qualified,  the  Jail  of  the  county,  by  the  laws  of  the 
Staie^  was  attached  to,  and  formed  part  and  parcel  of  the  office  of 
Sheriff,  and  that  the  custody  of  the  Jail  and  prisoners,  hy  law^  did 
then  belong  to  the  Sheriff."  The  claim  then  presented  by  the  de- 
fendant in  his  return,  and  which  is  the  only  one  that  can  be  con- 
sidered in  the  case,  does  not  rest  upon  grant  or  contract,  but  upon 
law  ;  which,  since  it  is  not  affirmed  in  the  return  to  be  a  grant  or 
contract,  was  passed  by  the  Legislature,  in  the  exercise  of  the  or- 
dinary powers  of  legislation,  and  which,  from  its  very  nature,  is 
susceptible  of  amendment  or  repeal,  at  the  pleasure  ot  the  Legis- 
lature. It  would  be  idle  to  say,  that  an  Act  of  the  Legislature  op- 
poses an  obstacle  to  its  repeal  by  a  subsequent  Legisla'ure ;  and 
the  defendant  therefore,  admits  by  the  return  he  makes,  the  au- 
thority of  the  Legislature  to  control  the  powers  and  advantages  he 
claims. 

If  the  history  of  the  connection  of  the  Sheriff  with  the  Jail  be 
reverted  to,  it  will  equally  lepel  the  suggestion  of  a  contract    The 
present  defendant  who  has  succeeded  to  the  Mtuation  of  Ahram 
De  Lyon^  must  hold  the  custody  of  the  Jail  under  the  same  Utle, 
by  which  that  Sheriff  acquired  and  held  it     But  he  could  not  have 
acquired  and  held  it  by  contract     The  contract  if  any  there  be, 
which  a  Sheriff  enters  inio*  most  be  at  the  commencemeot  of  hU 
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officitl  term,  when  he  is  elected,  commissioned  tnd  qmdified,  as 
stated  in  the  return ;  but  when  Mr.  Dc  Lyon  entered  upon  the  dis- 
ebaige  of  his  duties,  the  Jail  was  not  atUched  to  the  Sheriflalty. 
It  was  then  a  duty  imposed  on  him  by  law,  and  not  the  result  of 
contract* 

If  howercT,  it  be  said  that  his  contract  with  the  public  was,  that 
he  would  perform  whatever  duty  the  Legislature  might  dcvoJirc 
upon  hkn,  then  it  was  a  condition  of  his  contract,  that  his  duties 
might  be  varied  at  legislative  discretion.  And,  if  according  to  his 
contract,  they  could  increase,  they  could  equally  diminish  the  du- 
ties of  his  office.  Whence  did  this  condition  result!  From  the 
cardinal  rule  in  the  interpietation  of  all  contracts,  that  the  office 
must  subserve  the  end  for  which  it  was  instituted ;  that  being  crea- 
led  for  the  public  good,  it  might  be  varied,  as  the  public  good  should 
require ;  and  not  that  the  will  or  private  interest  of  the  officer,  who 
was  employed  merely  as  a  means  to  promote  that  object,  should  de- 
feat the  end  for  which  it  was  created.  Will  it  be  said  that  Dc  JUy 
OiCu  acceptance  made  it  a  contract?  But  be  could  stipulate  mily 
for  himself^  not  for  his  successor,  and  his  private  acceptance  of  the 
custody  of  the  Jail,  could  not  make  it  part  and  parcel  of  a  pttblie 
office.  If  it  did,  then  his  refusal  would  have  precluded  it  from  be- 
coming a  part  of  the  office.  It  will  not  be  pretended,  however, 
that  the  then  Sheriff  could  have  refused  the  charge  of  the  Jail,  if  it 
was  imposed  on  him  by  law.  Can  the  present  Sheriff  refuse  to 
serve  a  summons  of  garnishment,  issued  under  the  recent  Act  of 
the  LegblatureT  And  does  a  duty  which,  it  may  be,  is  im|>ofied 
in  invitumt  resolve  itself  into  contract? 

Nor  19  the  idea  of  a  contract  with  the  defendant,  in  the  spirit  of 
the  CensCittttion  of  the  United  Stales,  countenanced  by  any  decis- 
ion of  the  tribunal  to  which,  in  tne  last  judicial  resort,  the  expobi- 
ti«n  of  that  ''sui>reme  law  of  the  land"  is  committed. 

The  first  and  leading  case  on  the  subject,  that  of  Fletcher  m. 
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Peck,  drawa  a  distinction,  we  have  seen,  between  Acta  passed  in 
the  exercise  of  legislative  power,  in  the  ordinary  acceptation  of 
the  phrase,  and  grants  of  property ;  and  the  other  cases  in  which 
the  question  has  been  presented,  directly  repel  it, 

A  Sheriff  is  a  public  officer,  the  mere  creature  of  law,  created 
by  the  sovereign  power  of  the  State,  for  public  purposes,  con. 
nected  with  the  execution  of  the  law,  and  the  administration  of 
justice,  as  the  agent  of  the  body  politic,  to  give  effect  to  its  sove- 
reignty, and  cairy  into  effect  its  will.     His  office  is  a  mere  civil 
institution,  established  for  public  political  purposes,  and  may  be 
regulated  or  changed  by  society.     The  mere  creature  of  law,  he 
holds  not  by  contract,  and  his  duties  change  with  the  law.     The 
agent  of  the  power  of  the  people,  to  carry  into  effect  the  jurisdic- 
tion of  the  body  politic,  it  would  be  repugnant  to  the  very  idea  of 
his  title,  that  he  should  control  the  power  and  jurisdiction,  whose 
agent  he  is:     In   Fletcher  vs.  Peck,  (6  Cr.  143,)  Judge  Johnson 
says,  '*I  do  not  hesitate  to  declare,  that  a  State  does  not  possess 
the  power  of  revoking  its  own  grants.     But  I  do  it  oa  a  general 
principle,  on  the  reason  and  nature  of  things:  a  principle  which 
will  impose  laws  even  on  the  Deity.    A  contrary  opinion  can  only 
be  maintained  upon  the  ground,  that  no  existing  Legislature  can 
abridge  the  powers  of  those  which  will  succeed  it.     To  a  certain 
extent  this  is  certainly  correct ;  but  the  distinction  lies  between 
power  and  interest,  the  right  oC  jurisdiction,  and  the  right  of  soil. 
The  right  oi  jurisdiction  is  essentially  connected  to,  or  rather 
identified  with,  the  national  sovereignty.     To  part  with  it,  is  to 
commit  a  species  of  political  suicide.     In  fact,  a  power  to  pro^ 
dues  its  own  annihilation,  is  an  absurdity  in  terms.    It  is  a  power 
as  utterly  incommunicable  ta  a  political,  as  to  a  natural  person. 
But  it  is  not  so   with  the  interests  or  property  of  a  nation.     Its 
possessions  nationally,  are  in  no  wise  necessary  to  iu  political  ex- 
istence; they  are  entirely  accidenuU  and  may  be  parted  with  in 
ewery  respect  similarly  to  those  of  individuals,  who  compow  t^e 
cominuaity.'* 
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In  the  Bank  of  Columbia  vs.  Oakley,  (4  Wh.  236,  244,  5,)  the 
Supreme  Court  held,  that  a  section  of  the  Charter  of  incorpora- 
^  tion  of  that  Bank,  giving  to  it  a  summary  process  by  execution, 
against  certain  of  its  debtors,  might  be  altered  oi  repealed  by  law, 
and  the  Chief  Justice,  by  whom  their  opinion  was  delivered,  says, 
**  We  attach  no  importance  to  the  idea  of  this  being  a  chartered 
right  of  the  Bank.  It  is  the  remedy,  and  not  the  right,  and  as 
such,  we  have  no  doubt  of  its  being  subject  to  the  will  of  Congress. 
The  forms  of  administering  justice,  and  the  dvties  and  powers 
of  Courts,  as  incident  to  the  exercise  of  a  branch  of  sovereign 
po%Der,  must  ever  he  subject  to  legislative  will,  and  the  potoer 
over  them  is  unalienable,  so  as  to  bind  subsequent  Legislatures,** 

And  in  Hawkins  vs.  Barney* s  lessee,  (5Pet.  467, 466, 7,)  Judge 
Johnson  delivering  the  unanimous  opinion  of  the  Court,  says,  **  It 
is  not  to  be  questioned,  that  laws  limiting  tlie  term  of  bring-ing 
suit,  constitute  a  part  of  the  lex  fori  of  every  country :  they  are 
laws  for  administering  justice,  aie  of  the  most  sacred  and  important 
of  sovereign  rights,  and  a  restriction  upon  which  must  materially 
affect  both  legislative  and  judicial  independence.  It  can  scarcely 
be  supposed,  that  Kentucky  would  have  consented  to  accept  a  limited 
and  crippled  sovereignty,  nor  is  it  doing  justice  to  Virginia  to  believe, 
that  she  wished  to  have  reduced  Kentucky  to  a  state  of  vassalage." 

AAer  such  decided  and  emphatic  expression  of  the  judgment  of 
that  tribunal,  that  powers,  such  as  those  attached  to  the  pubKc  ad** 
ministrative  office  of  Sheriff,  are  *'  incommunicable,**  and  **  must 
ever  be  subject  to  the  legislative  will,"  and  that  the  parting  \vith 
them  would  reduce  the  State  to  a  condition  of  "  vassalage,**  it 
would  not  only  be  preposterous  to  imagine  that  the  Court  can  have 
held,  that  such  officer  holds  his  powers  by  contract,  but  be  almost 
idle  to  seek  for  direct  declarations  from  it,  of  an  opposite  opinion. 
We  are,  however,  not  without  such  declarations  of  opinion,  made, 
let  it  be  noted,  not  where  it  has  been  controverted,  but  where  it 
has  been  assumed  as  a  principle  that  could  not  be  challenged. 
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In  the  discuMion  and  decision  of  the  case  of  th«  Dartmouth  CoU 
lege.  v§.  WiH}dward^  (4  Wheat.)  it  was  treated  as  an  axiooiatic 
truth,  and  assumed  as  a  postulate,  that  neither  a  public  officer,  nor 
a  public,  rorporation,  held  office  or  existence  under  a  contract,  but 
under  a  law;  that  neither  derived  property  from  it;  and  that  the 
duties  and  powers  of  each  might  be  modified  and  controlled,  at  the 
pleasure  of  the  Legislature ;  and  hence  the  effort  there  made,  and 
it  was  the  stress  of  the  argument,  to  shew  that  a  private,  unlike  a 
public  corporation,  or  a  public  officer,  held  under  a^ contract;  that 
the  charter  creating  it,  was  not  a  mere  law,  but  ^  grant  of  property^ 
which  a  franchise   is,  and  that  for  this  reason,  the  Legislature  of 
the  State  could  not  interfere  with  its  corpoiate  franchises;  with 
the  property  secured  to  it  by  the  stipulations  of  iu  charter.     (Mr. 
Webster^ s  argument,  p.  561,  2.)     Mr.  Wirt,  for  the  defence,  con- 
tended (p.  611,  2,)  that  every  st>ciety  ha»  a  right  to  the  services  of 
its  members,  in  places  of  public  trust  and  duty.  Such  appointments 
to  offices  of  public  trust,  have  never  been  considered  as  contracts, 
which  the  public  authority  was  not  competent  to  rescind  or  modify. 
And  **Mr.  Hopkinson  in  reply,  insisted,  that  the  whole  argument 
on  the  oiher  side,  proceeded  on  an  assumption  which  was  not  war- 
ranted, and  could  not  be  maintained.     The  corporation  created  by 
this  charter  is  called  a  public  corporation.     Its  members  are  said 
to  be  public  officers,  and  agents  of  the  government     We  contend 
that  this  charter  is  a  contract  hetween  the  government  and  the 
members  of  the  corporation  created  by  it.  It  is  a  contract,  because 
it  is  a  grant  of  valunble  rights  and  privileges,  and  every  grant  im- 
plies a  contract  not  to  resume  the  thing  granted.     Public  ojjicers 
are  not  created  by  contract  or  charter.   They  are  provided  for  by 
general  laws.     Judges  and  magistrates  do  not  hold  their  offices 
under  charters.  These  offices  are  created  by  public  laws,  for  pub- 
lic political  purposes,  and  filled  by  appointments  made  in  the  exer- 
cise of  political  power.     There  is  nothing  like  this  in  the  origin  of 
the  powers  of  the  plaintifis ;  nor  is  there  in  their  duties,  any  more 
ih^ti  in  their  origin,  any  thing  which  likens  them  to  public  poUti- 
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cal  agents.  Their  duties  are  such  as  they  theroselves  hare  chosen 
to  assume,  in  relation  to  a  fund  created  by  private  benefaction,  for 
charitable  uses."  (p.  615,  6.)  There  can  be  no  doubt,  that  in 
contemplation  of  law,  a  charter  such  as  this,  is  a  contract.  It  takes 
effect  only  with  the  assent  of  those  to  whtmt  it  is  granted.  Laws 
enjoin  duties  without  or  against  the  will  of  those  ¥'ho  are  to  per- 
Unm  them.  But  the  duties  of  the  truAtec^s,  under  this  charter,  are 
binding  upon  thcin,  only  because  they  have  accepted  the  charter* 
and  assented  to  its  terms.*' 

AiiJ  Ch.  J.  Marshall^  in  the  opinion  which  he  delivered,  d's- 
tinc».ly  affirms,  that  **  grants  of  political  power;"  that  **  offices  held 
within  a  State  for  State  purposes,"  ''civil  institutions  adopted  for 
interna]  government ;"  **  officers  invested  with  political  powers, 
partaking  in  the  administration  of  civil  government,  and  performing 
duties  flowing  from  the  sovereign  authority,"  or  *•  concerned  in  the 
administration  of  public  duties;"  in  short,  that  '* public  officers" 
and  *' public  institutions,"  are  not  objects  comprehended  within  the 
constitutional  inhibition  against  laws  impairing  the  obligation  of 
contracts — that  ''they  aie  contrcdiable  by  the  Legislature,"  and 
that  "  the  laws  which  concern  them  must  change  with  circum- 
stances, and  be  moditied  by  ordinary  legislation."     (p.  627,  629, 
630,  635,  638.)     He  says,  (p.  627,)  "on  the  first  point,"  (to  wit, 
that  it  was  a  contract  protected  by  the  Constitution  of  the  United 
States.)  "  it  has  been  n  ged  that  the  word  "  contract,"  in  its  broad- 
est sense,  would  comprehend  the  ptditical  relations  between    the 
government  and    its   citizens,    would  extend  to   ojffices  within   a 
Slate  for  State  purposes,  and  to  many  of  those  laws  concerning 
civil  institutions,  which   must  change  with  circumstances,  and  be 
modified  by  ordinary  legislation,  which  deeply  concerns  the  public, 
and  which,  to  preserve  good  government,  the  public  judgment 
must  control.     That  the  clause  of  the  Consiitution,  if  construed 
in  its  greatest  latilu'le,  would  prohibit  these  laws.     That  it  would 
be  an  unprofitable  and  vexatious  interference  with  the  internal  con- 
cerns of  a  State ;  would  unnecessarily  and  unwisely  embarraaa  its 
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LeglsUiure,  and  render  immutable  thoae  civil  institutions  which 
are  establiBhed  for  purposes  of  internal  governm  nt,and  which,  to 
subserve  those  purposes,  ought  to  vary  wilh   varying  circumstan- 
ces,"  and  then  reniarks,  (p.  ©29,)  •'The  general  correctness  of 
those  observations  canmot  be  contrcroerted :  that  the  framers  of  the 
Constitution  did  not  intend  to  restrain  the  States,  in  the  re^vlation 
of  their  civil  institutions^  adopted  for  interval  governments  and 
that  the  instrument  they  have  given  us,  is  not  to  be  so  construed 
may  be  admitted.     The  provision  h(  the  Constitution  nerer  has 
been  understood  to  embrace  other  contracts  than  thoj«e  which  re- 
spect private  property,  or  some  object  of  value,  and  confer  rights 
which  may  be  asserted  in  a  Court  of  Justice."     "If  the  Act  of  in- 
corporation be  a  grant  of  ;>oZ£ftcaZ  power,  \f  it  creates  a  civil  insti* 
tution  to  he  employed  in  the  administration  of  the  government,  or 
If  the  funds  of  the  College  be   public  property;  or  if  the  State  of 
New-Hampshire,  as  a  government,  be  alone  interested  in  its  trans- 
actions, the  subject  is  one  in  which  the  Legislature  of  the  Sta^e 
may  act  according  to  its  own  judgment,  unrestrained  by  any 
limitation  of  its  pouter  imposed  by  the  Constitution  of  the  United 
States.*^     (p.  629,  630.)    "Had  Dr.  Wheelock  employed  assistant 
tutors  with  the  funds  contributed  by  others,  or  had  the  trustees  in 
England  established  a  school   with  Dr.  Wheelock  at  its  head,  and 
paid  salaries  to  him  and  his  assistants,  they  would  ntill  have  been 
private  tutors — and  the  fact  that  they  were  employed  in  the  educa- 
tion of  youth«  could  nt>t  have  converted  them  into  pMic  officers^ 
concerned  in  the  administration  ff  public  duties,  or  have  gtven 
the  Legislature  a  right  to  interfere  in  the  managemfpt  of  the 
fund.'^    (p.  635.)    •*  From  the  fact  that  a  charter  «>f  iacorp<»ratioa 
has  been  granted,  nothing  can  be  inferred  which  change*  the  cha- 
racter of  the  inntituiion,  or  transferii   to  the  government  any  new 
power  over  it.     The  character  of  civil  ini^titutions  does  n«t  grow 
oot  of  their  incorporation,  but  out  of  the  manner  in  lohich  they  are 
formed  and  the  objects  for  which  they  are  created.     The  right  to 
change  thtm^  U  not  founded  oa  their  being  incorporated*  but  oi^ 
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their  being  the  instruntentu  of  government  created  for  itspur* 
poses.  The  same  inslitutifins  created  for  the  same  objects,  though 
not  incorporated,  would  be  public  institutions^  and  of  covrse  be 
controllable  by  the  Legislature.  The  incorporating  Act  neither 
gives  nor  prevents  the  control." 

The  opinion  of  Judge  Story  is  not  les9  direct  and  decisive.  After 
having  remarked  that  governm»^nt  has  a  right  to  regulate,  control 
and  direct  public  institutinntf  *'  at  its  own  will  and  pleasure,'*  (p. 
661,)  he  says:  **  It  is  admitted  that  the  Htate  Legislatures  have 
power  to  enlarge,  repeal  and  limit  the  authorities  of  public  officers, 
in  their  official  capacities,  in  all  cases  when  the  Constitutions  of 
the  States  respectively  do  not  prohibit  ihetn  ;  and  this,  among 
others,  for  the  very  reason,  that  there  is  no  express  or  implied 
contract  that  they  shall  always,  during  their  continuance  in  office, 
exercise  such  authorities.  They  are  to  exercise  them  only  during 
the  good  pleasure  of  the  Legislature.  (693, 694.)  And  again,  (p. 
TOO,)  *•  mere  naked  powers,  which  are  to  be  exercised  for  the  ex- 
clusive benefit  of  the  grantor,  are  revocable  by  him  for  that  very 
reason*  But  it  is  otherwise  when  a  power  is  to  be  exercised  in 
aid  of  a  right  vested  in  the  grantor.  We  all  know  th.it  a  power 
of  attorney,  forming  a  part  of  a  security  upon  an  assignment  of  a 
chose  in  action,  is  not  revocable  by  the  grantor.  For  it  then 
sounds  in  contract,  and  is  coupled  with  an  interest.*' 

The  powers  conferred  upon  a  Sheriff  are  then  revocable  at  the 
pleasure  of  the  government.  No  property  is  granted  to  him  ;  no- 
thing is,  strictly  speaking,  given  to  him ;  nor  is  power  delegated 
to  him  in  aid  of  rights  vested  in  him,  but  for  the  exclusive  benefit 
of  the  public  by  whom  it  is  delegated.  He  is  the  mere  agent  of 
the  public  under  a  nakwl  authority  to  perform  duties  prescribed 
to  him  by  laws — the  expressions  of  he  public  will,  for  the  public 
benefit,  and  all  that  can  be  claimed  to  be  granted  to  him,  is  the 
mere  authority  to  be  such  agent  But  such  gran t  is  not  of  property 
made  by  the  Legislature,  io  tlie  ejticiBe  of  a  right  of  dominion 
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or  of  proprieUiy  interest,  as  tnisteee  of  the  p«b]ie,  for  his  prirmte 
benefit ;  b«t  of  political  power,  for  pnbltc  purposes,  and  for  the 
common  benefit  of  all,  in  the  exercise  of  ordinary  Legislative 
power. 

He  has  no  interest  in  the  duties  whose  performance  is  committed 
to  him,  nor  in  the  subjects  of  them.     They  therefore  may  be 
changed  or  controlled,  without  inteifering  with  his  interests.  What- 
erer  private  advantage  he  has,  is  in  the  emoluments  which  are 
consequential  upon,  and  derivative  from,  the  actual  and  precedent 
execution  of  those  duties.     (1  BL  470,  1.     Ritchie  vs.  Mauro.    2 
PeL  5M3.     1  Cr.  173.)     And  if  he  should  sustain  loss  from  the 
change  of  those  duties,  it  would  be  only  the  consequence  cf(  the 
exercise  o^  an  undoubted  right  of  the  public,  and  be,  as  has  been 
already  remarked,  damnum  absque  injuria.     The  office  was,  (as 
all  public  officers  with  us  are,)  created  for  public  purposes,  and  not 
ibr  the  private  emolument,  or  exclusive  advantage  of  the  incum- 
bent    Th e  persona]  ad  va n  tages  he  acq ui res,  were  not  among  the  ob- 
jects of  its  creation,  but  are  only  collateral  to  it,  and  are  incidental 
to  public  duties  imposed  by  law,  not  for  bis  individual  benefit,  but 
for  the  common  good,  and  must,  like  other  privileges,  incidental  to 
public  laws,  yield  to  such  modifications  as  their  principal  design 
may,  in  the  view  of  those,  through  whom  the  public  will  is  expres- 
sed, require.    To  affirm  the  reverse,  would  be,  to  deny  that  public 
laws  can  be  annulled  or  repealed.     The  authority  vested  in  him« 
sounds  not,  as  Judge  Story  observes,  in  contract,  and  is  not  feneed 
around  by  the  sacredness  which  invests  such  a  security  of  private 
right     The  duties  attached  to  it,  are  the  mere  creatures  of  law, 
and  the  repeal  of  them,  would  "divest  no  vested  interest,  but  be 
the  exercise  of  a  legislative  power,  which  every  Legislature  pos- 
sesses."    An  administrator  also,  holda  an  office,  with  powers  over 
the  estate  of  his  intestate,  and  is  entitled  to  a  compensation,  conse- 
quential upon  the  exercise  of  those  powers ;  and  previously  to  the 
Act  of  1806,  (Prin.  165,)  all  the  personal  property  of  the  decc- 
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dent  was,  by  law,  sabjeci  to  his  absolute  power  of  disposal.  Bui 
has  it  ever  been  imagined,  that  unconstitutionality  could  be  predi- 
cated of  the  restriction  which  that  Act  imposes  upon  his  powers — 
or  can  it  be  doubted,  that  it  is  competent  for  the  Legislature,  to 
divest  him  of  the  authority  which  he  now  possesses,  by  law,  oyer 
the  real  estate?  The  Bank  of  Hamilton  vs.  Dudley* s  lessee,  2 
Pet.  492, 523-4.  Rice  vs.  Parkman.  16  Mass.  326,  331,  and  other 
cases,  vindicate  the  legislative  competency,  and  upon  the  very 
reason,  which  the  return  in  this  case,  would  oppose  as  an  obstacle 
to  legislative  action,  to  wit,  that  the  power  was  conferred  on  him 
by  law.  If  the  Legislature  can  change  the  office,  the  powers  and 
duties  of  an  administrator,  whose  trust  is  of  a  private  character,  it 
surely  cannot  be  questioned,  that  they  may  Control  the  duties  and 
powers  Of  a  Sherifl^  a  public  officer,  who  has  no  interest  in  the  sub- 
jects of  those  powers  and  duties.  And,  if  they  can  regulate  the 
authority,  and  consequential  rights,  attached  to  the  office  of  the 
former,  during  the  term  for  which  he  has  been  appointed,  it  will 
not  be  pretended,  that  they  are  foreclosed  from  the  exercise  of  a 
like  power,  over  the  public  interests  and  business,  committed  to 
the  administration  of  the  latter,  simply  because  he  had,  at  some 
previous  time,  been  appointed  as  agent  to  manage  them.  These 
views  are  illustrated  by,  and  derive  confirmation  from,  the  remarks 
of  Judge  Washington^  in  the  Dartmouth  College  case.  *'  A  civil 
corporation,  (said  that  Judge,)  is  the  mere  creature  of  public  insti- 
tution, created  exclusively  for  the  public  advantage,  without  other 
endowments  than  such  as  the  King's  government  may  bestow  upon 
it,  and  having  no  other  founder,  or  visitor,  than  the  King  or  gov- 
ernment, ihefundator  incipiens.  It  would  seem  reasonable,  that 
such  a  corporation  may  be  controlled,  and  its  Constitution  alteied 
and  amended  by  the  government,  in  such  mannei  as  the  public  in- 
terest may  require.  Such  legislative  interferences  cannot  be  said 
to  impair  the  contract  by  which  the  corporation  was  formed,  be- 
cause there  is  in  reality  hut  one  party  to  it,  the  trustees,  or  gov- 
ernors of  the  corporation,  being  merely  the  trustees  for  the  public, 
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the  cestui  que  tfusi  of  the  foundation.  The  trustees  or  gorernors 
have  no  interest,  no  privileges  or  immunities,  which  are  violated  bv 
such  interferences,  and  can  have  no  more  right  to  complain  of  ihem^ 
than  an  ordinary  trustee,  who  is  cMeA  upon  in  a  court  of  Equity^ 
to  execute  the  trust." 

The  same  opinion  is  announced  by  the  Supreme  Court  of  New- 
Hampshire,  in  the  case  of  Merrill  vs.  Sherhume^  (Adams  109- 
213.)     '*  We  wish  it  to  be  distinctly  understood  that  Acts  of  the 
Legislature  are  not  within  the  above  prohibitions,  unless  they  ope 
rate  on  the  interests  of  indirnduuls  or  of  private  corporations. 
Nor  are  they  within  them,  when,  in  an  implied  or  express  man- 
ner, the  parties  afiected  have  consented  to  their  passage ;  as  all 
public  oficevB  impliedly  consent  to  alterations  of  the  institU" 
tions  in  which  they  ojjUiate^  provided  the  public  deem  it  expedi^^ 
ent  to  introduce  a  change.^* 

Nor  is  there  any  dissenting  opinion  upon  the  subject  among  the 
jurists  of  our  country.  Mr  Rawle^  in  his  "view  of  the  Constitu- 
tion,** pays,  (131-2,)  the  prohibition  in  relation  to  contracts  "does 
not  comprehend  the  political  relations  of  a  government  and  its  citi- 
zens ;  civil  institutions  which  mvst  be  liable  to  change  with  cir- 
cumstances and  to  be  modified  by  ordinary  legislation^  those 
which  deeply  concern  the  public  and  which  to  preserve  good  gov- 
ernment the  public  judgment  must  control.'* 

It  IB  said  by  a  lawyer  of  eminence,  (  Willard  Phillips^)  whose 
treatise  on  another  branch  of  the  law  is  among  the  standard  works 
of  our  profession,  when  reviewing  the  Dartmouth  College  case, 
**  The  question  was  one  of  great  importance,  and  this  depends  upon 
the  decision  of  the  question  whether  they  are  to  be  considered  pub- 
He  or  private  corporations,  the  rights,  for  instance,  of  a  county  town 
or  school,  and  so  the  rights  of  public  oficers^  cls  such  mc,  in  gene- 
ral, subject  to  prospective  modification  and  control  by  the  StaU 
Legislature  as  far  as  those  rights  arise  directly  from  statutory 
and  not  constitutional  provisions.     (7  Amer.  Jnr.  31 1-) 
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Cbaneenor  Kent^  in  the  2d  to),  of  his  caramentariefl  906,  2d  ed. 
■Utet,  that  **a  public  corporation  instituted  for  purposes  connect* 
•d  with  the  administration  of  the  goremroent,  may  be  controlled 
bjT  the  Legislature,  because  such  a  corporation  is  not  a  contract 
within  the  purview  of  the  Constitution  of  the  United  States.  In 
those  public  corpoiations,  there  is,  in  reality,  but  one  party,  and 
the  trustees  or  governors  of  the  corporation  are  merely  trustees 
for  the  public."  A  remark  equally  applicable  to  all  public  offices, 
for  all  public  officers  are  but  trustees  and  agents  for  the  public. 

Judge  jSStory,  reviewing  the  decisions  which  have  been  made  on 
this  clause  of  the  Constitution,  says,  in  the  3d  vol.  of  his  commen. 
laries,  p.  260 :  **  There  is  no  doubt  as  to  public  corporations  which 
exist  only  for  public  purposes,  that  the  Legislature  may  change, 
modify,  enlarge  and  restrain  them ;  with  this  limitation,  however, 
that  property  held  by  such  corporations,  shall  still  be  secured  for 
the  use  of  those  for  whom  and  at  whose  expense  it  has  been  ac- 
quired. The  reason  \b  that  it  w  only  a  mode  of  exercising  the 
public  rights  and  public  power 8^  for  the  promotion  of  the  general 
interest ;  and  therefore  it  must  from  its  very  nature  remain  sub- 
ject to  the  legislative  wilU  so  always  that  piivaie  righu  are  not 
infringed  or  trenched  upon."  And  upon  the  immediate  point  in 
issue  here,  he  thus  emphatically  expresses  himself:  "That the 
framers  of  the  Constitution  did  not  intend  to  restrain  the  States  in 
the  regulation  of  their  civil  institutions,  adopted  for  internal  go- 
vernment, is  admitted  and  it  has  nevei  been  so  construed.  It  has 
always  been  understood  that  the  contracts  spoken  of  in  the  Con- 
stitution, were  those  which  respected  property  or  some  other  ob- 
ject of  value,  and  which  conferred  rights  capable  of  being  assert- 
ed in  a  Court  of  justice." 

The  proposition  asserted  by  him,  that  the  Constitution  is  con- 
fined to  contracts  which  respect  private  property,  or  some  object 
of  value,  and  confer  rights  capable  of  being  asserted  in  a  Court  of 
justice,  and  does  not  embrace  civil  institutions,  adopted  for  inter- 
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«a1  goyemmeilt,"  "public  officers,"  or  other  ^'instruineDts  of  go- 
Temment,  created  for  ito  purposes/*  is  precisely  that  which  we 
have  seerti  was  amintained  in  the  opinion  of  the  Supreme  Court, 
delivered  by  Ch.  J.  Marshal^  iii  the  Dartmouth  College  case. 

This  was  the  view  also,  of  Judge  Chase^  (the  ablest  lawyer  on 
the  bench  of  that  court,  ptevlously  to  the  accession  to  it  of  the 
present  Chief  Justice,)  of  the  object  and  effect  of  the  prohibition, 
and  who,  in  Calder  ts.  Bull,  3  Ball.  383,  considers  such  a  law 
only  as  invalid  under  this  clause  of  the  Constitution,  as  *Mmpairs 
the  lawful  private  contracts  of  citizens,"  as  •*  violates  the  right  of 
an  antecedent  lawful  private  contract*'     The  same  construction  Is 
given  to  it  by  Judges  TJbmpwn  and  Trimble,  in  Ogden  vs.  Saun- 
ders.    (12  Wheat.  3D4,  330,  I,)  and  thcCh.  J.  there  says,  **itcom. 
prehends  those  laws  whose  operation  cvfisists  in  their  action  on 
individuals  ;'*  (p.  334 ;)  *•  it  relates  to  the  civil  transactions  of  in- 
dividuals;** (p.  335,  6;)  *Mt  contemplates  legislative  interference 
with  private  rights;**  (p.  336.)     The  44th  No.  of  the  Federalist, 
which  treats  of  this  clause,  advocates  it,  as  designed  to  fence  **  pri- 
Tata  rights,  personal  rights;*'  and  the  Judges  of  this  8ute,  when 
referring,  in  the  opinion  before  adverted  to,  upon  the  alleviating 
laws,  to  the  contemporaneous  exposition  of  that  instrument  for  the 
purpose  of  ascertaining  the  spirit  of  this  clause,  and  to  illustrate 
their  own  view  of  it,  cite  the  following  argument,  from  the  debates 
in  the  Virginia  Convention,  and  it  is  the  only  passage  invoked  by 
them,  from  the  discnssions,  which  the  submission  of  our  present 
form  of  government  to  the  people  elicited.     "  If  we  take  a  review 
of  the  calamities  which  have  befallen  our  reputation,  as  a  people, 
we  will  find  they  have  been'  produced  by  frequent  interferences  of 
the  State  with  private  contracts.^* 

The  universal  sense,  then,  of  the  country,  in  relation  to  this 
clause,  that  in  which  it  was  conceived,  advocated  and  adopted — 
in  which  it  has  been  invariably  insisted  upon,  and  judicially  ex- 
pounded and  enforced,  is,  and  ever  has  been,  that  public  officers, 
in  their  official  cajMicities,  arc  excluded  from  its  operaUon. 
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Nor  do  any  of  the  cates*  which  the  industiy  of  the  coonsei  for 
the  defendantt  has  enabled  them  to  invoke,  yield  any  aid  to  die 
•apposition,  that  the  authorities,  duties  and  rights,  of  the  poblie 
officers  of  a  State,  are  piotected  by  the  Constitution  of  the  Unhed 
States,  from  legislatire  regulation. 

If  I  correctly  apprehend  the  proposition  of  the  Supreme  Courtt 
in  the  case  of  Marhury  vs.  Madison^  (1  Cr.  162,)  that  **  when  the 
President  has  made  an  appointment,  his  power  over  the  office  is 
terminated.  The  ri^ht  to  the  office  is  then  in  the  person  appointed, 
and  he  has  the  absolute,  unconditional  power  of  accepting  or  reject* 
ing  it;*'  that  before  his  acceptance,  and  without  his  assent,  his 
right  to  the  office  is  complete,  und  the  other  party  cannot  retract 
the  tender  of  it ;  it  infers  that  a  public  officer  does  not  hold  by  con« 
tract.  And  neither  in  that  case,  nor  in  any  of  the  cases  cited  from 
the  S<mtk  Carolina  Repo^,  is  any  alhision  whatever  made  to  the 
existence  of  a  contract;  an  omission  which  is  scarcely  reconcilable 
with  the  belief,  that  those  who  participated  in  the  discussion  or 
decision  of  them,  considered  it  as  connecteil  with  the  title  of  the 
ekinants  to  office,  and  which  affi>rds  by  strong,  if  not  necessary 
impUealion,  evidence,  that  in  their  judgment,  public  offices  are  not 
held  by  eontract 

The  cases  ofGihhs,  (1  Dess.  687,)  of  Ly/r«,(l  McCord's  Reports 
238,)  and  of  Hutson^  (Id.  240,)  maintain,  that  Masters  in  Chancery 
and  Ordinaries,  are  judicial  officers,  who,  by  the  Constitution  of 
the  State^  hold  their  offices  during  good  behaviour,  and  that  an  at- 
tempt, whether  by  the  Governor  or  the  Legislature,  "  to  alter  the 
tenure  of  their  offices,  could  not  prevail,"  because  repugnant  •«  to 
a  constitutional  provision,  firing  the  tenure  of  such  offices."  That 
of  the  State  vs.  WClintock,  (1  McC.  Reporte  245,)  is  to  the  same 
effect :  that  **  theframers  of  the  Constitution  have  ordained  the  fixed 
and  determinate  time"  of  four  years,  ^^  for  which  Sherifis  should 
hold  their  offices,"  and  that  that  time  could  not  be  abridged  by  the 
Legislature,  inasmuch  as  an  Act  to  that  efiTect  would  violate  **  the 
provision  of  the  Constitution,  as  it  relates  to  the  term  of  offikse." 
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This  is  the  ground  on  which  those  decisions  Are  founded:  they 
are  utterly  silent  as  to  the  obligation  of  contracts  being  impaired ; 
a  silence  the  more  remarkable,  as  the  very  clause  of  the  Constitu- 
tion of  the  United  States,  which  is  objected  to  the  Act  of  the  Le- 
gislature in  this  instance,  is  incorporated  into  the  Constitution  of 
South  Carolina. 

The  cases  adduced  from  the  reported  decisions  of  that  State,  are 
limited  to  legislative  and  executive  Acts,  which  conflict  with  the 
tenure  of  office,  as  established  by  the  Constitution  of  the  State  but 
in  relation  to  the  principle  involved  in  this  controversy,  to  wit  the 
power  of  the  Legislature  to  control  the  duties  of  a  SheriflT,  or  other 
public  officer,  her  tribunals  treat  it  as  one  which  they  cannot  im- 
agine can  be  questioned.     In  Lining's  case,  adverted  to  in  the  ar- 
gument,  the  Court  of  Appeals  demands,  *'  has  not  the  Legislature 
a  right  to  prescribe  to  a  public  officer  the  duUes  he  shall  perform, 
and  to  make  any  requisitions  of  his  lime  that  it  pleases?     It  has, 
by  various  Acts,  reduced  the  fees  of  many  of  the  public  officers, 
and  it  has  increased  the  labors  of  some,  so  as  indirectly,  by  increa- 
sing ihcu  expenses,  to  «Uminish  their  salarieo.  But  those  Acta  are 
not  therefore,  invalid,  although  they  affisct  the  rights  of  office,  much 
more  directly  than  the  Act  under  consideration."  (3  Dess.  470,  60.) 
In  the  case  of  the  Treasurer  vs.  Taylor,  (2  Bailey  524,)  Judge 
Martin,  whose  opinion  is  affirmed  and  adopted  by  the  Appelate 
Court,  say,  "  It  would  seem  indisputable,  that  the  Legislature  has 
the  right  to  regulate  the  execution  of  the  duties,  which  are  inci- 
dent  to  the  office  of  SherilT,  and  to  demand  an  indemnity  foi  their 
faithful  discharge.     If  it  be  not  so,  then  it  necessarily  follows,  >J\a\ 
since  the  Sheriff  is  in  office  under  the  Cons^VulVon,  Yve  couVA  \>e 
bound  to  perform  only  such  duties  as  had  been  prescribed  before 
the  Constitution,  and  all  legislation  since  has  been  idle,  and  worse 
than  idle.     No  one,  I  presume,  would  contend  for  positions,  which 
they  were  sensible  would  lead  to  such  consequences.     The  Con- 
stitution fixes  the   tenure  of  the  office;  but  the  Sheriff  takes  it 
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sub  modo.  He  mecepta  it  subject  from  its  very  nmtnre,  to  legis- 
lative  regiiUtions  tnd  to  the  control  of  the  supreme  power  of 
the  State,"  (p.  526-7.)  And  the  Court  of  Appeab  expresn  them- 
selves with  yet  stronger  emphasis.  **  The  Constitution  (say  they) 
no  where  provides  for  the  mode  of  appointment,  duties  or  qualifi* 
cations  of  Sherifis ;  and,  by  necessary  implication,  leares  the  mat- 
ters, as  they  then  existed,  subject  to  such  modifications  as  the  Le- 
gislature should,  from  time  to  time,  find  expedient'* 

The  principles  here  adjudicated  apply  with  all  their  force  to  the 
case  under  consideration.  The  Constitution  of  this  State  estab- 
lishes the  tenure  of  the  office  of  Sheriff,  but  imposes  no  other  limi- 
tation upon  the  power  of  legislation  in  relation  to  it.  It  is  silent 
as  to  his  duties,  and  submits  them  therefore  to  the  direction  and 
control  of  that  department  of  the  government,  which  is  invested 
with  the  power  of  making  all  laws  which  are  not  repugnant  to  that 
instrument. 

And  upon  this  point  the  case  of  Hoke  vs.  Henderson,  introduced 
into  the  argument  from  4  Devereux,  is  not  less  decisive.  The 
Court  there  say,  (p.  14,)  that  the  power  of  regulating  and  prescri- 
bing "the  nature  of  the  office,  in  duties,  powers,  privileges  and 
emoluments*'  is  *'  purely  legislative,"  and  "  within  the  legitimate 
powers  of  the  General  Assembly :"  that  **  prescribing  the  duties  of 
officers,  their  qualifications,  their  fees,  their  powers,  and  the  con 
sequences  of  a  breach  of  duty,  including  punishment  and  removal, 
are  all  political  regulations,  and  fall  within  the  legislative  province." 
(p.  15.)  "If  the  Legislature  increase  his  duties  and  responsibili- 
ties, or  diminish  his  emoluments,  he  must  submit,  except  in  those 
instances  In  which  the  Constitution  itself  has  declared  the  duty 
and  fixed  the  compensation,  because  in  the  nature  of  things  these 
are  the  subjects  of  such  regulations,  as  the  general  welfare  may, 
from  time  to  time,  dictate,  and  the  office  must  therefore,  have  been 
conferred  and  accepted,  subject  to  such  regulations,  (p.  20.) 

The  current  of  authority,  then,  is  unbroken  and  unvarying,  that 
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a  public  office  is  not  held  by  contract,  withla  the  senae  of  that  tenn, 
as  employed  in  the  Constitution*  and  that  it  is  an  appropriate  exer- 
cise of  legislative  power,  and  within  legislatiFe  competency,  to 
reform  the  office,  and  change  and  modify  its  duties  at  pleasure 
unless  the  Constitution  of  the  State  shalU  by  an  express  proTisioo* 
have  fixed  that  duty. 

There  is  no  such  provision  in  the  Constitution  of  this  State. 

But  it  is  said,  that  the  word  *•  SheriflS"  i»  known  to^  and  derived 
from  the  laws  of  England,  and  that  by  its  adoption  into  our  Con- 
sUiuUon,  the  nature  and  character,  the  powers,  duties  and  rights 
of  that  office,  as  it  existed  under  those  laws,  became  fixed  and  es- 
tablished, by  the  fundamental  law  of  tlie  State,  beyond  the  reach 
of  legisUtive  alteration,  and  that  as  by  the  common  law,  and  the 
statutes  14  Edward  IIL  c.  10,  and  19  Henry  YII.  c.  10,  the 
Sherififhas  the  custody  and  keeping  of  the  Jail,  and  of  the  pris- 
oners therein,  Aat  cujstody  is  by  the  Constitution,  embraced  in  the 
office  of  Sherifi^  and  cannot  be  separated  from  it  by  legislative  Act 

If  the  premines  assumed  be,  that  die  term  «*  Sherifif**  has  been 
Introduced  into  our  Constitution,  according  to  its  strict  et3nnologi- 
cal  aenne^  and  as  importing  what  it  originally  signified  at  common 
law,  **  the  keeper  of  the  county,'*  with  the  authorities  and  dignities 
attached  to  the  station,  as  the  associate  of  the  King,  the  chief  ex- 
ecutive and  military  officer  of  the  county,  invested  also  with  high 
judicial  powers,  whose  office  was  purely  honorary,  and  whose  du- 
ties were  gratuitously  discharged,  it  must  be  obrious  that  they  are 
Incorrect,  if  in  &ct,  they  be  not  repugnant  to  the  gemus  of  our  in- 
s6tu  ions:  while  also,  it  must  be  equally  apparent,  that  by  paritf 
of  reason.  Justices  of  the  Peace  will  be  protected,  by  constitutional 
•afeguard,  in  the  same  tenure,  jurisdiction,  powers  and  ineidenta, 
which  belong  to  those  officers,  in  the  country  from  which  the 
Conatiuition  has  derived  their  designation*     And  Uml  reason  why 

Part  ii.— -D.  3. 
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the  corollary  deduced  from  these  premises  is  untme,  will  fornish 
an  aaAirer  to  the  argument  that  has  heen  built  upon  them«  It  is, 
that  they  are  officers  created  by  law,  whose  duties,  powers,  and 
responsibilities,  are,  and  always  have  been,  regulated  and  controlled 
by  law. 

But  if  the  proposition  presented  by  the  argument,  be  correct ;  if 
it  be  true,  that  the  office  is  established  and  fixed  by  our  Constitu- 
tion, precisely  as  it  exists  in  England,  all  notion  of  a  contract  be- 
tween the  Sheriff  and  the  government,  or  body  politic,  becomes  at 
once  exploded.  The  acceptance  of  the  office  of  Sheriff,  is  not  a 
matter  of  choice  in  England ;  it  is  imposed  upon  him  under  a  pen- 
alty, ( Watson  6,)  and  the  Supreme  Court  have  held,  in  the  ITht- 
ted  States  vs.  JHngey^  (5  Pet.  115,)  under  circumstances  less  par- 
taking of  the  character  of  duress,  that  the  agreement  of  an  officer 
was  not  a  contract,  because  not  resulting  from  the  exercise  of  free 
agency.  And  even  the  statute  of  9  Ed.^  upon  which  the  defendant 
founds  his  claim  to  the  Jail,  imposed  a  burden  and  responsibility 
upon  the  Sheriff,  and  was  not  intended  to  confer,  and  from  the  na- 
ture of  the  office  in  England,  could  not  confer  a  benefit  upon  him. 

If,  moreover,  the  proposition  be  true,  it  may  well  admit  of  doubt, 
whether  the  defendant  possesses  the  qualifications  required  by  the 
common  law,  and  has  a  right  to  contest  the  claim  of  the  relators. 

If  it  be  true,  has  he  complied  with  the  duty  which  the  laws  of 
England  impose  upon  him,  under  penalty,  of  appointing  his  under 
Sheriff,  and  the  requisite  number  of  deputies  and  bah'fis? 

But  serious  as  would  be  the  consequences  to  the  defendant, 
which  would  result  from  this  proposition,  they  would  be  much 
more  mischievous  in  their  effects  upon  society.  The  administra- 
tion of  justice,  the  pursuit  of  rights,  and  the  redress  of  wrongs ;  all 
laws  which  are  administered  through  judicial  tribunals,  all  which 
relate  to  property,  to  contracts,  or  persons;  and  these  foim  the 
great  mass  of  the  laws  of  every  civilized  community ;  the  whole 
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criminal  jurisprudence  of  the  country,  and  every  thing  connected 
with  the  enforcement  of  civil  rights,  require  the  agency  of  the  of- 
fice of  Sheriff  in  Bngland,  or  of  an  officer  of  like  nature  and  cha- 
racter, in  every  country  where  laws  and  courts  of  judicature  are 
known — and  are,  therefore,  immediately  connected  with  his  powers 
and  duties.     If  then,  the  powers  and  duties  of  the  Sheriff,  as  they 
enst  in  England,  are  surrounded  by  Ihe  impregnable  safe-guard  of 
the  Constitution,  the  laws  of  that  country,  almost  in  their  totality, 
have  been  inflexibly  fixed  upon  us ;  they  cannot  be  changed,  since 
any  change  in  them,  must  affect  the  Sheriff  in  his  powers  or  duties, 
lus  rights  or  resposlbiHties,  and   make  them  different  from  what 
(hey  were  in  England,  at  the  period  of  the  establishment  of  our 
Constitution ;  and  the  framers  of  it,  when  ordaining  a  government, 
in  which  they  embodied  the  representative  piinciple,  in  order  that 
it  might  reflect  the  sentiments  of  the  community,  and  with  the  dis- 
tinct design,  that  the  political  society,  which  they  were  organizing, 
should  advance  with  the  advancement  of  the  age,  and  accommo- 
date itself  to  the  improvements  oi  society,  have,  with  the  iron  hand 
of  an  imbruted  despotism,  stamped  inflexible  immutability  upon 
our  institutions ;  have  bound  us  to  the  laotions  of  our  ancestors,  no 
matter  hovv  exploded  by  the  sentiments  of  society,  or  inconsistent 
with  its  interests;  and  not  merely  limited,  but  abolished  the  power 
of  the  Legislature,  in  the  very  effort  to  organize  it.     The  proposi- 
tion is  too  monstrous  to  be  for  a  moment  entertained. 

If  it  be  true ;  the  contemporaries  of  the  Constitution  and  those 
who,  themselves,  had  an  agency  in  framing  it,  have  betrayed  a  la- 
mentable ignorance,  or  been  guilty  of  a  wanton  disregard  of  its 
provisions,  by  divesting  the  Sheriff  of  the  high  judicial  and  execu- 
tive powers  which  belonged  to  him  in  England  and  degrading  him 
to  the  performance  of  unmixed  ministerial  services;  by  transfer- 
ring from  him  the  authority  of  presiding  at  elections  and  imposing 
on  him  the  duty  of  attending  them  as  a  mere  police  officer*  subject 
to  the  orders  of  others  who  preside ;  by  depriving  him  of  the  im- 
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portant  pririlege  of  selecting  jororfl ;  hy  admitting  conattbleSf  not 
of  hie  nomination,  to  participate  with  him  in  the  senrice  of  writs ; 
by  all  the  regulations  in  relation  to  SheriflTs  sales,  and  by  the  in- 
forcing  upon  him  of  the  duties  of  humanity  towards  prisonen 
whom  the  common  law  allowed  **in  the  name  of  God^*  to  starre, 
if  they  could  not  support  themselves ;  by  requiring  from  him  a 
bond,  as  a  prerequisite  to  the  discharge  of  his  duties,  and  by  num* 
berless  other  interferences  with  his  powers  and  pririleges^  nay^ 
by  the  Judiciary  Act  itself,  passed  almost  siroultaneomly  witli  the 
Constitution,  and  whose  provisions  the  defendant  Invokes  in  sup- 
port of  his  claim ; — and  not  only  by  the  Acts  which  have  direct 
reference  to  his  office,  but  also  by  all  those  which  regulate  Courts 
and  their  proceedings.  If  there  be  any  ^ng  atuched  to  the  of- 
ice  Qmi  can  be  regarded  as  tlie  private  right  of  the  officer,  it  Is  hie 
emoluments  and  fees.  But  will  it  be  pretended  that  the  Legisla- 
ture have  been  guilty  of  desecration  of  the  Constitution  by  redu- 
cing the  enormous  costs  that  attend  the  prosecution  of  a  suit  at  law 
in  England,  and  which  would,  if  retained  among  us,  amount  almost 
to  a  denial  of  Justice?  Yet  such  a  proposition,  if  not  more  tenable, 
would  not  be  less  so  than  that  which  is  contemled  for. 

It  is  much  niore  reasonable  to  believe  that  the  framers  of  the 
Constitution  had  in  view  the  office  as  it  then  existed  in  this  State, 
where  many  and  material  alterations  have  been  effected  in  its  na- 
ture and  character.  But  even  viewed  in  this  modified  aspect,  the 
proposition  insisted  on  would  involve  the  same  mischievous  conse- 
quences which  have  just  been  indicated.  It  would  deny  to  the 
Legislature  the  right  to  regulate  the  administration  of  justire«--to 
change  tlie  organization  of  Courts — to  amend  the  laws  which  wgu- 
late  property,  respect  contracts,  or  which  affect  civil  rights.  It 
WouM  abolish  all  changes  that  have  been  made  in  any  of  these  re- 
spects since  the  establishment  of  the  Constitution,  wouhi  restore 
die  civil  institutions  which  then  existed,  and  towards  the  reform- 
ing of  wbl^h  the  Constitution  itself  was  remodelled,  and  render 


Digitized  by 


Google 


JANUARY  TERM.  I8W.  4^ 


them  immui&ble  by  the  power  o{  legislation  which  It  for  that  pur- 
pose  oTgamied.     Of  its  effect  the  argument  presented  in  the  case 
will  afford  apposite  and  strong  illustrations.     It  is  maintained  that 
to  the  Sheriff  belongs  the  custody  of  persons  arrested  for  debt  or 
for  criminal  offences,  and  that,  inasmuch  as  the  Jail  is  the  place 
where  they  are  to  be  confined,  the  custody  of  the  Jail  appertains 
to  him.     Now  if  it  be  true  that  the  depriving  him  of  the  custody 
of  debtors  and  of  criminals  be  unconstitutional,  as  is  insisted,  the 
consequence  is,  that  the  improvemenu  in  penal  jurisprudence  and 
in  the  laws  having  in  view  the  mitigation  or  abolishment  of  im- 
prisonment  foi  debt,  so  creditable  to  the  humanity  and  Intelligence 
of  the  age,  are  void,  because  interfering  with  the  rights  of  an  ofB- 
cer,  created  too  for  the  very  purpose  of  aiding  in  effectuating  the 
law  and  for  his  benefit,  we  must  be  remitted  to  the  barbarism  of 
feudality.     The  law  establishing  the  Penitentiary  would  be  uncon- 
stilutional,  because  to  the  Sheriff  belongs  the  custody  of  criminals. 
The  Act  for  the  relief  of  honest  debtors  is  void,  because  he  is  en- 
titled to  the  custa<ly  of  persons  arrested  for  debt.    So,  in  like  maa- 
ner,  the  organitation  of  city  and  other  local  CourU  ts  an  infringe- 
ment  of  his  constitutional  rights,  since  to  the  Sheriff  belongs  the 
execuUon  o(  writs;  as  for  the  same  reason  are  laws  which  confer 
upon  constables  the  authority  to  serve  attachments  and  other  pro- 


But  in  the  making  of  such  laws  the  Legislature  is,  we  haye  seen, 
in  the  exercise  of  powers  which  cannot  be  surrendered,  and  which 
are  essential  to  the  protection  of  rights  that  cannot  be  alienated. 
The  powers  as  whose  agent  he  is  employed,  are  the  esscnUal  pow- 
ers of  government,  and  the  righu  in  whose  enforcement  he  is  en- 
gaged, are  those  for  the  securing  of  which,  government  was  institu- 
ted.    It  would  be  destructive  of  the  very  object  of  government  and 
subversive  of  its  ends  that  he,  who  is  employed  as  such  agent, 
should,  because  of  the  very  duties  which  inhere  in  and  result  from 
such  agency,  control  thoee  powers  and  defeat  those  rights. 
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would  be  a  forfeiture  of  self-government  and  a  substitution  of  the 
authority  of  the  ageitt  of  the  people  for  that  of  the  sovereign  peo- 
ple. 

Besides  this,  the  duties  which  belong  to  his  office  arc  purely- 
ministerial — they  are  the  mere  creatures  of  law,  and  are  imposed 
npon  him  by  law,  and  "  from  the  very  nature  of  things,"  as  re- 
marked by  the  Supreme  Court  of  North  Carolina^  they  must  be 
subject  to  be  modified  and  controlled  by  law.  His  powers,  as  al- 
rea<ly  observed,  are  the  consequences  of  his  duties,  his  rights  re- 
sult from  his  obligations,  and  it  would  be  repugnant  to  the  very 
nature  of  his  office  that  he,  whose  duty  it  is  to  receive  the  rule, 
should,  because  of  his  obligation  to  obey  it,  impose  restraints  upon 
those  from  whom  he  is  to  receive  it 

The  fraroers  of  the  Constitution,  when  they  employed  the  term, 
necessarily  contemplated  the  officer  whom  it  designated,  in  the 
light  in  which  he  was  known  to  the  institutions  of  the  State.  These 
recognised  him  as  a  purely  ministerial  officer,  whose  duty  it  was 
to  obey  the  injunctions,  and  execute  the  prescriptions  of  law,  and 
under  them  his  powers  had  always  been  regulated  by  law,  unre* 
strained  by  any  direct  constitutional  provision.  The  employment 
of  the  term  in  the  Constitution,  therefore,  so  far  from  relieving  his 
duties  from  the  control  of  the  Legislature,  imports  their  subjection 
to  the  legislative  will,  and  would  leave  them,  did  it  impose  no 
otiier  restraint,  to  the  unlimited  action  of  that  will.  Ours  is  a  go- 
vernment founded  upon  the  public  will:  and  the  representative 
form  in  which  it  is  organized,  is  designed  to  reflect  and  embody 
that  will.  Laws  are,  therefore,  with  us,  emphatically,  "  the  public 
will  duly  expressed,"  and  when  it  is  confined  to  its  constituted 
ends,  there  is  nothing  that  can  hinder  it  from  operating  on  its  ap- 
pointed agents. 

But  the  term,  from  which  a  restraint  upon  the  power  of  legisla- 
tion ii  attempted  to  h%  denied,  does  not  impose  a  limit  upon  the 
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end$  for  which  government  is  constituted,  but  on  the  contrary,  is 
used  in  reference  to  an  agents  a  nneans  to  accomplish  those  ends. 

Now  the  only  limit  which  the  Constitution  imposes  upon  the 
Legislature,  in  relation  to  the  office  of  SherifT,  is  as  to  the  tenure 
by  which  it  shall  be  held.     It  is  silent  as  to  his  qualifications  and 
duties,  and  of  necessity,  leaves  them,  as  remarked  by  the  Court  of 
Appeals,  of  South  Carolina,  to  the  control  of  the  Legislature.  And 
the  insertion  of  this  provision  into  the*  Constitution,  by  which 
bounds  are  imposed  upon  the  Legislature,  in  respect  to  the  direc- 
tion of  the  office,  bears  evidence,  by  necessary  implication,  that, 
but  for  its  introduction,  the  legislative  will,  in  regard  to  the  office, 
would  in  this  respect,  as  in  all  others,  have  remained  unrestrained. 
And  a  recurrence  to  precedent  legislation  on  the  subject,  will  tend 
to  establish  that  this  was  the  object  of  the  provision. 

1£  the  provision  of  the  Constitution  were  of  equivocal  import, 
the  practical  construction  that  has  been  given  to  it,  and  the  unin* 
terrupted  usage  under  it,  would  remove  all  doubt.   The  legislative 
interferences  with  the  office,  the  duties  and  rights  of  Sheriff,  be- 
fore adverted  to,  commencing  almost  at  the  moment  the  Constitu- 
tion went  into  efiect,  and  unintermittedly  exercised  ever  since,  and 
among  these  interferences,  that,  above  all  others,  by  which  the 
regulation  and  custody  of  this  very  Jail  were  transferred,  as  early 
as  the  year  1801,  to  the  relators  and  their  appointers,  and  contin- 
ued in  them,  without  resistance,  or  being  questioned,  until  revoked 
by  the  Act  of  1822,  conclusively  evince  the  sense  in  which  it  was 
adopted,  and  has  been  accepted  by  the  people,  whose  Act  it  is ;  and 
establish  the  universal  understanding,  that  the  control  of  the  office, 
and  of  the  authorities,  duties  and  rights  of  the  holders  of  it,  is  sub- 
ject to  legislative  discretion. 

But  the  Constitution  itself  forbids  the  indulgence  of  a  doubt. 

A.  Constitution  is  designed  to  organize  the  political  governmeot 
of  0o<i«t3^  and  the  very  oomprehttailini  <)f  the  offiee  o£  Sheiiffr  *» 
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that  Aindainental  lair  of  the  body  politic,  is  a  recognition  of  it  as 
a  pabfic  office,  established  for  political  purposes,  and  to  subserve 
the  ends  for  which  the  government  was  established.  The  duties 
of  such  an  office  are,  from  their  very  nature,  subject  to  be  abridged 
and  controlled,  as  the  general  welfare,  the  common  good,  and  the 
happiness  of  society  may  require,  and  they  may  therefore,  be  mod- 
ified, at  the  pleasure  of  that  department  which  is  the  exponent  of 
the  public  will,  so  long  as  its  action  is  confined  to  the  ends  for 
which  government  was  constituted.  As  principle,  and  the  nature 
of  the  office  establish,  so  all  authority  proclaims,  that  the  duties  of 
a  public  officer  may  be  diminished  or  increased  at  the  pleasure  of 
the  government.  In  the  language  of  Ch.  J.  Marshal^  a  public 
officer  is  *' an  instrument  of  government,  created  for  its  purposes," 
an  agent  **  for  the  performing  of  duties  flowing  from  the  sovereign 
authority,'*  **  exercising  powers  conferred  by  the  government  for 
pubfie  objeeli,*'  holding  **  an  office  created  for  state  purposes,'* 
**  and  must  of  course,  be  controllable  by  the  Legislature." 

He  is  an  instrument  for  public  purposes — an  agent  for  the  per* 
forroance  of  public  duties.  But  public  purposes  must  be  such  as 
the  public  appoints  and  can  control,  and  public  duties  must  be  for 
the  benefit  and  therefore  under  the  direction  of  the  public.  They 
would  cease  to  be  public  if  they  were  subjected  to  the  contn>]  of 
the  individual  whose  instrumentality  was  employed  for  their  at- 
tainment or  execution.  He  is  appointed  as  a  means  for  the  efiTect- 
ing  of  an  end,  and  must  be  controlled  as  that  end  requires.  Were 
it  otherwise  tlie  end  would  be  sacrificed  to  the  means. 

And  regarding  him  as  a  mere  ministerial  officer,  he  has  no  pow- 
ers beyond,  or  independent  of;  his  duties.  Powers  become  vested 
in  him,  we  have  seen,  because  of  Ae  duties  that  are  imposed  on 
him,  and  are  accessorial  to  the  latter.  Hu  powers  and  rights  are 
incidental  to  his  duties,  and  the  remark  of  Ae  defendant's  counsel 
h  rightly  conceived,  which  affirms  that  his  right  to  the  keeping  of 
liie  Jail  it  incidentol  t6  di#oiid*.    Bat  in  the  dtitiea  t6^*kfeh  that 
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right  and  power  arc  incident,  he  has  no  interest     They  may  be 
changed  without  an  injury  to  his  rights.     Those  rights  are  collate- 
ral to,  and  consequential  upon  duties,  which  are  entirely  under  the 
contiol  of  the  public,  and  he  cannot  more  justly  complain  of  a  con- 
sequential loss  tliat  he  has  sustained  from  the  exercise  of  that  un- 
doubted right  of  control  over  his  duties,  than  could  an  owner  of 
property,  of  damage  resulting  to  him  from  the  exercise  by  the  pub- 
lic of  their  unquestionable  rights  in  relation  to  the  establishment 
or  alteration  of  highways,  or  the  improvement  of  navigable  streams; 
or,  than  could  the  owners  of  lots  on  the  river  or  in  the  former  seats 
of  business  within  the  city,  legally  resist  the  authority  of  ilie  Le- 
gislature to  incorporate  the  Steam  Boat  Company. 

Since  then,  the  right  to  the  custody  of  the  Jail  is  incidental  to  the 
office  of  Sherift  because  incidental  to  the  duty  of  safe-keeping  priso- 
ners, and  since  that  duty  may  be  withdrawn  from  him  by  the  Legis- 
lature, in  the  exercise  of  their  legitimate  and  appropriate  power,  a 
consideration  of  the  question  so  fully  discussed  at  the  bar,  becomes 
unnecessary.  For  if  the  right  be  incidental  to  the  duty,  over  which 
the  Legislature  has  an  unquestionable  control,  the  loss  of  the  right 
has  been  the  effect  of  a  legal  exercise  of  legitimate  power,  which  it 
would  be  a  solecism  to  say,  the  defendant  can  legally  resist    And  if, 
as  if  insisted  by  the  relators,  the  right  which  he  claims  has  not  been    * 
attached  to  the  office,  then  he  has  not  incurred  even  loss  from  that 
exercise  of  power;  he  has  sustained  neither  damage  nor  injury. 

With  the  authority  of  the  principal,  that  of  the  Jailor,  who  is 
his  deputy,  or  appointee,  and  mere  **  shadow,"  also  ceases.  (3 
Kent  386,  6.  IExlt]  of  Shrewsbury's  case,  9  Co.  42.  48.  PaddocTc 
vs.  Cameron,  8  Cowen  212.) 

Although  this  examination  of  the  Constitution  has  been  fell  d\ie 
to  the  argument,  which  has  been  addressed  to  the  Court,  it  was  not 
required  by  the  record  in  the  case.     The  return,  which  alone  pre- 
senta  the  title  upon  which  the  defendant  can  contest  the  claim  of 

Part  xi.-^E.  3. 
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the  relators^  does  not  advert  to  the  Constitution,  nor  to  contracts, 
as  the  source  of  his  right  to  the  Jail,  but  correctly  deduces  it  ex- 
clusively from  the  laws  of  the  Stale,  and  claims  the  advantages  and 
property,  which  it  alleges  to  be  attached  to  the  office,  not  as  se- 
cured to  the  office  soJong  as  it  shall  endure,  as  they  would  be  were 
they  attached  to  it,  or  protected  by  constitutional  provision — but 
as  secured  to  him  during  his  current  term  of  office,  because  they 
were  attached  to  it  by  laws  existing  at  the  time  he  was  elected, 
commissioned,  and  qualified.  But  the  fact  that  his  title  was  de- 
rived from  law,  established  that  it  might  be  revoked  by  law :  and 
the  argument  itself,  which  asserts  the  unconstitutionality  of  the 
Act  of  1834,  and  that  it  is  hence  inopera^ve  on  the  present  SherifT, 
abandons  the  ground  on  which  it  is  based,  when  it  admits,  that  it 
may  have  operation  on  his  successor. 

Indeed,  the  facts  of  the  case,  so  (ar  as  the  rights  of  the  defend- 
ant are  concerned,  are  simply  these: — ^The  Act  of  1801  had  con- 
ferred the  control  of  the  Jail,  and  the  appointment  of  the  keeper, 
upon  the  Mayor  and  Aldermen.  That  of  1823  vested  the  direction 
of  the  Jail  in  the  Inferior  Court  and  Sheriff  of  the  County,  and  the 
Act  of  1834  repeals  that  of  1822.  The  power  to  repeal  a  law,  it 
will  not  be  contested,  is  purely  legislative,  and  its  exercise  in  this 
instance,  since  it  is  not  retrospective,  and  does  not  avoid  or  undo 
what  had  been  done  imder  the  pre  existing  law,  is  a  legitimate  ex- 
ercise of  that  power. 

The  Act  of  1834,  therefore,  being  passed  in  virtue  of  powers 
vested  in  the  Legislature,  containing  in  itself  no  provision  repug- 
nant to  the  Constitution  of  the  State,  and  not  being  intercepted  by 
nny  impediment  arising  from  the  Constituiion  of  the  United  States, 
must  have  effect. 

The  rule  granted  in  this  case,  must  therefore,  be  absolute,  and  a 
peremptory  mandamus  must  issue. 
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Thb  Statc  vs,  John  I.  Dews. 

Chatham  Superior  Courts  Jan.  2,  1835. 

« 

On  motion  of  the  Recorder  and  Mr.  McAllister ^  on  behalf  of  the 
Mayor  and  Aldermen  of  the  City  of  Savannah  and  the  hamlets 
thereof,  for  a  mandamus  to  issue  to  John  L  Dews^  Sheriff  of  Cha- 
tham county,  commanding  him  to  deliver  to  the  said  Mayor  and- 
Ahlermen,  the  possession  of  the  Jail  of  said  county,  and  the  cus- 
tody of  the  prisoners  therein  confined,  and  on  reading  the  affida- 
ylts  and  papers,  stating  the  facts  on  which  said  motion  is  grounded ; 
and  on  hearing  Messrs.  Berrien  and  Cuyler^  and  Mr.  Law^  on  be- 
half of  ihe  wAd  John  I.  Deios,  opposing  the  said  motion — It  is  or- 
dered, that  a  peremptory  mandamus  do  issue,  to  be  diiected  to  the 
said  John  I.  Dews,  Sheriff  as  aforesaid,  commanding  him  to  de- 
liver the  possession  of  the  said  Jail,  and  the  custody  of  the  prison- 
ers therein  confined,  to  the  said  Mayor  and  Aldermen  of  the  City 
of  Savannah,  and  the  hamlets  thereof,  or  to  Young  S.  Pickard^  the 
Jailor  appointed  by  the  said  Mayor  and  Aldermen. 

Wm.  H.  Bulloch,  Recorder,  and  M.  H.  M'Allistbr,  for  the 
relators — Bbrribn  <fe  Cutler,  and  Law,  for  defendant 
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Samuel  Dibble,  pl'ff.  vs.  William  Gaston,  garnishee. 
Certiorari  to  a  Magistrate's  Court. 

Hie  maater  of  a  tosmI  consi^ed  to  G.  wrote  a  letter  by  H.  the  Pilot  who  carried  the  reaeel  oaC, 
informing  6.  that  the  ibip  had  crossed  the  bai  in  safety. and  requesting  G.  to  pay  H.  tdSttbe 
amount  of  pilotage  dae, ''  antl  oblige  your  obedient,  Ac/'  H.  indorsed  on  the  letter,  *'  Pay  to 
L.  or  order."  D.  a  creditor  of  H.  sued  him  and  gamisheed  G.  (as  the  creditor  of  H.)  wbo  re- 
turned under  oath,  that  previously  to  such  garnisbinem  L.  had  presented  such  lecter  indorwd 
as  aboTCf  atui  that  he  (O  )  bad  promised  lo  pay  the  amount  to  L.  Quare,  if  ssch  leuer  was 
a  bill  of  exchangOf  or  an  order  in  the  nature  of  a  ehoee  in  action. 

Held,  that  if  considered  as  a  bill  of  exchange,  the  indebtedness  of  O.  as  aeeeptor^  created  a  Iia> 
bilhy  to  L.  the  then  holder,  and  not  to  H.  who  had  parted  with  his  interest  In  it. 

Heldy  also,  that  if  it  was  a  c&osc  in  act  ion,  the  indebiedoess  of  O.  was  created  only  by  kis  prO' 
«u«e,  and  that  this  being  made  to  L.  produced  a  privity  of  contract  bet^preen  G.  and  L.  only, 
and  that  therefore  G.  had  never  been  the  debtor  off?. 

The  facts  of  tliis  case  were,  biiefly,  as  fbllowii  Coldie^  th« 
roaster  of  a  vessel  consigned  to  William  Gaston^  wrote  a  letter  to 
Mr.  Gaston,  by  Harden,  the  Pilot  who  carried  the  ressel  out,  in- 
forming Mr.  G.  that  the  ship  had  crossed  the  bar  in  tafeiy,  and  ad- 
ding,  «'  you  will  please  pay  Mr.  Harden  the  ston  of  $35,  the  amount 
of  his  pilotage,  and  oblige  your  obedient  servant.'*  Harden  en- 
dorsed on  the  letter,  "  Pay  lo  John  Low,  or  order."  Dibble,  the 
plaintiff,  who  was  a  creditor  of  Harden,  sued  him  in  a  Magistrate's 
Court,  and  garnisheed  Gaston,  (as  the  debtor  of  Harden,)  who  re- 
turned under  oath,  *Uhat  he  had  antecedently  to  the  summons, 
promised  to  pay  Low  the  amount  for  which  the  order  was  drawn. 
Low  presentingr  to  him  an  order  in  favor  of  Harden,  which  was 
indorsed  by  Harden  to  Low.''  No  evidence  was  offered  by  the 
plaintiff  in  the  Court  below,  but  the  Jury  gave  a  verdict  in  favor 
of  Dibble  against  Gaston  as  garnishee',  and  the  proceedings  were 
parried  by  certiorari  to  the  Superior  Court. 

By  JVICOIili,  Judge. 

HAVING  seen  nothing  calculated  to  shake  the  opinion  already 
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entertaioed  in  relation  to  the  regularity  of  the  proeeedingw,  it 
onljT  remains  to  me  to  ezpresa  my  ojfHnioo  on  the  merits  of  tliis 
case. 

The  real  question  in  the  case  is,  not  that  which  has  been  dis- 
cussed at  the  bar,  whether  John  Low  was  the  creditor  of  the  ^r- 
nishee  at  the  time  the  summons  was  served  on  the  latter,  but 
whether  the  garnishee  was  the  debtor  of  Harden,  the  defendant  in 
the  original  suit;  for  it  was  only  as  such  debtor  that  judgment 
could  be  rendered  against  him.     Now  the  indebtedness  of  the  gar- 
nishee to  the  original  defendant,  is  predicated  exclusively  upon  the 
order  drawn  by  Captain  Chldie  on  the  garnishee,  in  favor  of  Har- 
den.    This  order  must  be  regarded  in  one  of  two  lights,  either, 
Ist.  as  a  bill  of  exchange,  which  the  garnishee's  counsel  insist  it 
19,  or  2dty.  as  a  mere  private  request  or  order,  in  the  nature  of  a 
chose  in  action  and  not  negotiable  by  indorsement,  as  is  contended 
by  the  counsel  for  the  plaintiff.*     But  in  which  ever  of  these  lights 
it  be  regarded,  I  can  perceive  no  difference  in  the  legal  result 

If  it  were  a  bill  of  exchange,  the  indebtedness  of  the  drawee  did 
not  ame  wtv\\\  acceptance,  which  acceptance  constituted  an  en- 
gagement to  pay  the  sura  specified  in  the  bill,  to  the  then  holder 
or  to  those  who  should  thereafter  be  the  holders.     It  is  iromate^ 
rial  therefore,  whether  the  acceptance  was  before  or  after  the  ser- 
vice of  the  summons,  in  either  event,  the  drawee  became  the  debt- 
or,  not  of  Harden  who  had  ceased  to  be  the  holder,  but  of  Lov) 
who  had  become  the  holder.     The  indebtedness  of  q,  drawee  upon 
the  bill  is  the  result  only  of  his  acceptance,  and  as  acceptor,  and 
that  acceptance  would  create  a  WabllUy  not  to  the  payee,  who  had 
parted  with  his  interest  in  the  paper,  but  to  him  who  was  then  the 
holder  of  iU  or  to  whom  he  should  thereafter  transfer  it.    But  there 


•  A  P«P«r  ^  ^0«*  wonte,  **  Mr.  L.  plemm  let  lbs  bearer  have  JB7,  and  pVaea  U  to  my  aecomi, 
and  you  wiU  Qblige  your  bnmble  Mrvant  R.  8.''  is  ooi  a  bill  of  exchans*.  O  ^^^uo.  U  MaL  171, 
22  En.  C.  L  Rep.  280 — (jfiJUL) 
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is  no  evidence  that  the  garnishee  ever  promised  payment  to  Har" 
den^  or  that  he  ever  accepted  the  order  while  it  remained  in  the 
hands  of  Harden. 

And  if  the  paper  be  treated  as  a  mere  chose  in  action^  the  same 
result  will  follow.  The  true  inquiry,  it  will  be  noted,  is  not 
whether  the  paper  was  negotiable,  and  therefore,  whether  the 
garnishee  became  the  debtor  of  Low^  but  whether  he  was  the 
debtor  of  Harden,  Now,  it  must  be  obvious,  that  if  this  paper 
was  not  a  bill  of  exchange,  but  a  mere  chose  in  action,  the  assign* 
ment  of  which  could  not  make  Low  the  legal  creditor  of  the  gar- 
nishee, equally  was  any  claim  arising  out  of  the  indebtedness  of  the 
garnishee  to  Goldie,  if  any  such  indebtedness  existed,  a  chose  in 
action,  and  therefore  the  assignment  of  such  claim  from  Goldie  to 
Harden^  in  which  light  the  objection  assumes  the  paper  to  be, 
could  not  constitute  the  latter  the  creditf»r  of  the  garnishee.  The 
objection  therefore,  since  it  would,  if  well  founded,  show  tliat  Har^ 
den  was  not  the  creditor  of  the  garnishee,  would  be  fatal  to  the 
plaintiff's  tight  of  recovery.  But  independently  of  this  considera- 
tion, if  it  were  such  cJiose  in  action,  then  to  produce  a  privity  be- 
tween the  original  defendant  and  the  garnishee,  and  to  make  the 
latter  a  debtor  to  the  former,  there  should  have  been  a  promise  of 
payment  by  the  garnishee  to  the  defendant  {Williams  vs.  Eve- 
rett, 14  East,  682.  Yates  vs.  Bell,  3  B.  ^  A.  643,  Hodgson  vs. 
Anderson,  3  B.  ^  C.  842.  10  C.  L.  Rep.  247.  Tiernan  vs.  Jack- 
son, 5  Peters,  580, 597.  Weston  vs.  Barker,  12  Johns.  276,  280.) 
But  there  was  no  such  promise  from  the  garnishee  to  Harden,  on 
the  contrary  his  promise  was  to  Low,  and  that  promise,  as  is  es- 
tablished by  the  cases  just  cited,  made  him  the  debtor  of  Low,  This 
view  supersedes  the  inquiry,  whether  the  acceptance  or  promise 
by  the  garnishee,  was  before  or  after  the  service  of  the  process  on 
him.  For  though  it  were  after  the  service,  the  acceptance,  (if  the 
paper  be  treated  as  a  bill  of  exchange,)  from  which  only  his  in- 
debtedness could  result,  was  of  a  bill,  the  interest  in  which  had 
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passed  from   the  original  defendant,  which  was  the  property  of 
LoWf  to  whom  as  holder,  the  drawee  by  his  acceptance  became 
debtor,  and  no  acceptance  of  which  could  make  him  the  debtor  of 
Harden^  the  payee,  who  had  ceased   to  be  the  holder,  and  who 
could  have  no  interest  in  it.     So,  if  it  was  a  cJiasc  in  action^  it  is 
equally  immaterial  though  the  promise  was  made  after  the  service 
of  the  summons.     The  indebtedness  of  the  garnishee  to  the  as- 
signee, could  be  created  only  by  his  promise :  that  promise  was 
made  to  Low^  not  Harden,  and  made  Gaston  the  debtor  of  the  for- 
mer, not  of  the  latter. 

But  the  evidence  ascertains,  that  the  acceptance  or  promise, 
which  ever  it  may  be  called,  was  made  before  the  service  of  the 
summons  of  garnishment.     The  return  made  under  oath  by  the 
garnishee,  the  only  evidence  upon  which  the  plaintiff  could  have 
relied  for  a  recovery,  for  he  offered  none  other,  expressly  states, 
that  "he  had  antecedently  to  the  summons,  promised  to  pay ioio" 
the  amount  for  which  the  order  was  drawn,  **  Low  presenting  to 
him  an  order  in  favor  o( Harden,  which  was  endorsed  by  Harden 
to  LowJ*^     And  the  necessary  implication  from  the  testimony  of 
how,  who  states,  that  previously  to  the  service  of  the  summons, 
"  Mr.  Gaston  had  inquired  of  him,  if  he  had  the  order,  and  desired 
him  to  come  round  to  the  counting  room,  and  that  he  would  pay 
it,"  is,thatMr.  G.  then  knew  that  Low  held  the  oider,  and  was  en- 
titled to  payment,  and  this  implication  is  confirmed  by  the  fact, 
that  Low  received  the  pa^'ment  for  the  order,  had  it  then  in  his 
possession,  with  the  endorsement  or  assignment  of  Harden  upon 
it,  and  delivered  it  up  to  the  garnishee,  upon  receiving  piyment. 
To   resist  this  conclusion,  the  presumption  must  be  entertained, 
that  Mr.  Gaston  knew  that  the  plaintiff  was  about  to  issue  the  pro- 
cess of  garnishment,  and  that  he  designed,  though  having  no  inte- 
rest, fraudulently  to  defeat  the  plaintiff's  remedy.     Bat  such  pre- 
sumption arises  out  of,  and  is  countenanced  by  no  fact  in  the  cause, 
and  is  repelled  by  the  rules  of  law,  by  which  fraud  is  never  pre- 
sumed.    But  did  not  the  evidence  ascertain  the  fact,  yet  would 
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there  be  a  want  of  title  in  the  plaintiff  to  recover  against  the  gar- 
nidhee.  To  authorise  such  recovery,  he  should  affirmatively  es- 
tablish his  title,  by  proof  that  the  garnishee  was  the  debtor  of  the 
defendant  in  attachment,  and  to  constitute  this  proof,  it  was  essen- 
tial that  the  acceptance,  or  promise  of  payment,  should  have  been 
made  to  Harden,  or  at  least  while  Harden  was  the  holder  of  the 
order,  and  that  the  transfer  from  Harden  should  have  been  after 
the  service  of  the  summons  of  garnishment  And  the  obligation 
of  so  proving,  was  imposed  on  the  plaintiff,  not  only  by  the  atti- 
tude in  which  he  Htood  to  the  cause,  but  also  by  the  presumption 
of  law,  in  relation  to  paper  of  the  nature  of  that  concerning  which 
this  controversy  arises,  that  the  endorsement  was  made  simultane- 
ously with  the  making  of  the  instrument,  which  presumption  must 
prevail,  until  encountered  by  adverse  evidence.  {Pinkerton  vs. 
Bailey,  8  Wend.  600.  Webster  vs.  Lee,  5  Mass.  334.)  But  there 
is  an  entire  absence  of  any  such  evidence  in  the  cause.  I  am 
therefore,  of  opinion,  and  it  is  considered  by  the  Court,  that  the 
verdict  below,  and  the  judgment  thereupon,  were  erroneous,  and 
roust  be  set  aside.  Whereupon  it  is  ordered,  that  the  same  be 
certified  to  James  Cleland,  Esq.  the  Magistrate  before  whom  the 
verdict  and  judgment  complained  of,  were  rendered,  that  the  said 
proceedings  may  be  corrected,  and  right  and  justice  may  be  done 
in  the  premises. 

Judgment  Reversed. 

M.  Shsftall,  Sen.  for  plaintiff— Millbk  dt  Charltok,  for 
garnishee. 
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Thk  Governor  vs.  Wm.  C.  Daniel,  ex*or.  of  Joseph  V,  Be- 

VAN. 

Fi.  Fa.     Affidavit  of  illegality. 

Where  a  suit  was  inaiiiated  on  a  bond  given  for  a  certain  Mini  of  monej,  and  conditioned  for 
ihe  perforraance  of  a  duly,  wiihoui  any  ■lipulaUon  as  to  intercac,  and  the  Jury  on  an  ioaue  of 
fact  aubmiued  to  them,  found  the  bond  declared  on  to  be  the  deed  of  defendant,  and  aseened 
nominal  damagee ;  hekL,  that  interest  could  be  awarded  on  each  bond  only  in  the  Aape  of 
daoiafee  anigned  by  a  Jury. 

HeULt  alao,  that  the  verdict  rendered  only  found  the  debt  mentioned  in  the  bond,  and  aa  that  con- 
tained no  atipulaiion  for  interest,  the  execution  which  had  issued  for  principal  and  interest 
from  the  date  of  the  bond,  was  illegal. 

Where  the  judgment  is  for  damages  only,  an  execution  issued  for  debt  and  damages,  is  illegal. 

The  action  out  of  which  arose  the  question  submitted  for  the 
decii^ion  of  the  Court,  was  debt  upon  a  bond,  dated  26th  April, 
1825,  in  the  sum  of  $400,  conditioned  to  collate,  arrange,  and  pub- 
lish, the  papers  relating  to  the  original  settlement,  and  poliiical 
history  of  Georgia,  to  be  found  in  the  Executive  or  Secretary  of 
State's  offices.  Various  pleas  were  pleaded,  upon  which  the  Jury 
rendered  this  verdict: — **  We  find  the  deed  declared  on,  to  be  the 
deed  o(  Jos.  V.  B&van^  d&c.  and  we  assess  ten  cents  damages  and 
costs.**  The  judgment  entered  was,  **  Therefore  it  is  considered, 
that  the  said  plaintifi*  do  recover,  against  the  said  defendant,  his 
damages  aforesaid,  by  the  Jury  aforesaid  assessed,  and  also,  seven 
dollars,  and  seventy-five  cents,  for  his  costs,  &c.**  Upon  this  a 
Fi.  Fa.  was  issued,  "  to  levy  the  sum  of  $400,  with  interest,** 
which  was  endorsed — 

"Judgment, $400  00 

**  Interest  from  26th  April,  1825,      • 

"Costs, *>  75 

The  defendant  presented  an  affidavit,  alleging  that  the  execution 
issued  illegally,  because  it  was  issued  for  interest  not  warranted  by 
the  verdict  or  judgment :  because  no  interest  was  due  or  payable 

Part  ii. — F.  3. 
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on  the  bond :  because  the  judgment  is  for  a  larger  sum  than  the 
verdict  specifies,  and  because  the  only  judgment  that  could  hare 
been  entered  up,  was  for  the  penalty,  without  interest. 

The  following  was  the  opinion  expressed  by  the  Court: — 

By  JVICOIili,  Judge. 

IN  the  case  out  of  which  this  question  arises,  which  was  an  action 
of  debt,  upon  a  bond  conditioned  for  the  performance  of  certain 
acts,  an  issue  of  iact  was  joined,  and  the  determination  of  it  was 
submitted  to  the  Jury. 

To  the  Jury,  therefore,  exclusively  belonged  the  trial  of  the  point 
involved  in  the  issue,  and  the  ascertainment  of  the  amount  which 
the  plaintiff  was  entitled  to  recover.  The  inquiry  then,  in  the 
present  proceeding,  is  not  whether  interest  could  have  been  recov- 
ered on  the  bond,  on  which  the  action  was  instituted,  but  whether 
such  interest  has  been  awarded.  The  Jury  have  assessed  no  dam- 
ages upon  the  breach  assigned,  but  have,  by  their  verdict,  simply- 
found  the  debit  with  nominal  damages.  That  debt  is  the  sum  men- 
tioned in  the  obligation.  It  is  not  necessary  to  decide  whether,  if 
the  obligor  had,  by  the  teims  of  the  bond,  bound  himself  to  pay  the 
sum  specified,  with  interest  thereon,  the  interest  would  not  be  con- 
sidered a  part  of  the  debt,  and  a  finding  by  the  Jury  of  the  deed, 
would  not  have  been  a  verdict  for  the  specified  sum  and  interest — 
for  the  bond  in  this  case,  contains  no  agreement  for  the  payment 
of  interest,  but  merely  binds  the  parly  to  the  payment  of  a  certain 
sum  of  money,  without  any  stipulation  as  to  interest;  nor  is  it  con- 
ditioned for  the  payment  of  a  sum  of  money,  at  a  day  certain,  nor 
indeed  for  the  payment  of  any  sum,  but  for  the  performance  of  a 
duty.  A  verdict  of  the  Jury,  therefore,  affirming  the  obligation, 
finds  nothing  more  than  the  debt  specified  in  it,  to  wit,  the  sura  of 
f  400.  (Page  vs.  Newman,  9  B.  <fc  C.  378.  17  C.  L.  Reps.  400. 
Hillhovse  vs.  Davis,  1  M.  &S.  170.  Foster  vs.  Weston,  0 
Bing.  707.    19  C.  L.  Rep.  211.    Higgins  vs.  Sargent,  2  B.  &  C. 
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348.    9  C.  L.  Rep.  101,  103.     Arnott  vs.  Redfern^  3  Bin^.  353. 
13  a  L.  Rep.  3.     Hoffan  fs.  Pag-e,  I  B.  dt'P.  337,  «.     Craven  vs. 
PickelU  1  Ves.  Jr.  60,  63.     Exparte  Koch,  1  V.  &  B.  346.     1  Ho- 
veaiu  Fnuid.  63.    B  Co  wen  608,9, 19.     Laing  vs.  Stone^  HM.^l 
R.  561.    17  C.  L.  Rep.  320.  Ihi  Belloix  vs.  Ld.  Waterpark^  1  D. 
&  R.  16.     16  C.  L.  Rep.  12.     Cameron  vs.  8mitk,2B.  6l  A.  305. 
Lee  vs.  Lingard,  1  East.  401,  403.     Frith  vs.  Le  Roux,  2  T.  R. 
liS.     Francis  vs.  ITtT^PA,  R.  ^&  M.  105.   21  C.  L.  Rep.  391.     12 
Wheat  340,  244,  argo.)    And  such  heing  the  nature  of  the  ]l^nd« 
it  is  ohvioasv  as  well  because  interest  could  be  awarded  upon  it  only 
in  the  shape  of  damages^  which  could  be  assessed  only  \)y  the  Jury 
as  because  of  the  reason  already  st»ted»  vi^ :  that  issue  of  fact  was 
joined,  which  was  submitted  by  the  Jury,  that  in  the  absence  of  a 
finding  by  the  Jury  of  such  interest,  execution  cannot  be  had  for  it. 
The  verdict  bpre  diet^rinines  npthipg  paore  thai>  would  have  been 
Mceriained  ^od  fixed  by  a  judgment  by  default.  (Arch.  Appx.  336. 
The  People  vs.  Hallett^4  Cow.  67.)     But  upon  such  judgment  by 
defiiiilt,  there  is  nothing  in  the  record  of  this  case,  that  would  au« 
ihoris^  the  recovery  of  interest  from  the  date  of  the  bond,  from 
which  date  it  is  computed  in  the  execution . 

But  besides  this,  the  execution  is  not  warranted  or  sustained  by 
the  judgment  upon  which  it  professes  to  be  founded,  and  on  which 
only  it  can  issue.  That  judgment  is  for  damages  only,  whereas 
ih9  eipecqtioa  is  for  d#bt  as  well  as  for  damages. 

The  opinion  of  the  Court  is,  therefore,  that  the  execution  ha? 
issued  illegally. 

Exacutian  set  aside. 
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Appointed  Judge,  December  31,  1836* 

Randolph  B.  Fell  vs.  Eliza  6.  Abbot^ 
Motion  for  new  trial  and  supersedeas* 

If  a  rerdia  b«  cImtIj  agaimt  tvideACe,  a  new  trial  will  be  granled. 

But  wlwre  there  hai  been  conflicting  tesiimooy,  and  the  rase  has  been  fairly  •ubmitted  to  thm 
Jury,  and  it  doee  not  appear  that  any  rtile  of  law  hat  been  violated,  or  injustice  done  by  the 
Tardiet,  a  new  trial  aekad  for,  ao  the  ground,  that  eoch  verdict  if  againat  the  weight  of  eyi. 
dance,  will  not  be  grantad. 

Hm  Jodidaiy  Act  of  Georgia,  which  directa  that  **  no  intereat  aball  ba  given  on  any  op«a  ac- 
count, in  the  nature  of  damages,"  doea  not  prohibit  a  Spta'ml  Jury  oo  an  appeal  trial  from 
aasesaing  damages  on  the  principal  aum,  for  a  frivolous  appeal,  though  the  aeiton  was  in  Ita 
locaptkn  founded  on  open  aacount,  if  auch  Jury  an  satiaAed  that  the  appeal  waa  AtItoIwvm 
and  intended  for  delay  only. 

And  the  queation  whether  auch  appeal  ba  frivoloua,  ia  excluaively  for  the  Jury. 

Where  a  verdict  haa  been  rendered  by  a  Petit  Jury  on  an  open  account,  and  auch  verdict  hac 
been  appealed  from,  it  teema  that  intereat  can  only  be  computed  on  such  denuind  from  the 
verdict  of  the  Appeal  Jury. 

The  Judicial  and  Legialative  conatmctioo  in  Georgia,  of  the  worda  "  unliquidated  demand** 
and  **  optn  account"  haa  been  to  eonatder  all  as  such,  unleas  there  be  aome  written  acknowl> 
adgemani  or  prarolaa  by  the  debtor.  A  v*rkal  aeknowladflmam  of  indahtednoaa  in  a  definita 
aum,  accompanied  with  a  promise  lo  pay,  does  not  conati'uta  ii  a  liquidated  demand* 

A  new  trial  may  be  granted  on  terma. 

By  CHARI^TON,  Jad|re. 

THIS  was  an  action  o(  indebitatus  assumpsit^  for  money  had  and 
received,  and  was  brought  ori|grina11y  in  the  name  of  Randolph 
B.  Fell  and  itife,  against  the  defendant  A  verdict  was  ob- 
tained hy  tlie  pkintiflls,  before  the  Petit  Jury,  with  interest  from 
27th  July,  1835,  and  from  this  verdict  an  appeal  was  entered  by 
the  defendant  Upon  the  first  trial,  before  the  Special  Jury,  the 
presiding  Judge  charged  the  Jury,  that  where  husband  and  wife 
joined  in  the  action,  the  interest  of  the  wife  could  not  be  infer- 
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red,  but  must  appear  expressly  in  the  declaration,  and  the  Juiy 
not  being  able  to  agree,  a  juror  was  withdrawn,  and  a  mis-trial 
declared.  The  attorney  of  the  plaintiff  then  amended  his  decla- 
ration, by  striking  out  the  nanoe  of  the  wife  wherever  it  ap- 
peared,  and  the  case,  when  it  came  before  me,  stood  for  trial  in 
the  name  ot  Randolph  B.  Fell  only ;  and  after  hearing  evidence 
a>nd  argument  of  CQunsel,  the  Special  Jury  returned  a  verdict  for 

plaintiff  for  $300,  with  interest  from  27th  July,  1833,  and  ten 

per  cent  on  the  principal  sum,  as  damages. 

A  new  trial  \a  now  moved  for,  on  the  following  grounds  :— 

*'  Uu  Bacause  the  verdict  of  the  Jury  is  contrary  to  evidence, 
because  by  confession  of  the  plaintiff,  it  appeared  that  the  money 
for  which  the  action  was  brought,  was  money  arising  from  the  sale 
of  tru^t  property,  belonging  to  the  plaintiff's  wife,  who  had  then, 
and  now  has,  a  subsisting  Trustee." 

An  application  for  a  new  trial,  is  an  application  to  the  discre- 
tion of  the  Court,  who  ought  to  exercise  that  discretion  in  such  a 
mitnner  as  will  best  answer  the  ends  of  justice.     {Edmonson  vs. 
Mitchell,  2  Term.  Rep,  4.)  If  a  verdict  be  clearly  against  evidence, 
a  Court  will  not  hesitate  to  render  justice,  by  granting  a  new  trial, 
but  "it  may  be  regarded  as  a  proposition  containing  a  rule  of  uni- 
versal application,  and  one  instar  omnium,  that  where  an  issue  of 
fact  is  fully  and  fairly  submitted  upon  its  merits,  and  the  Jury,  in 
the  free   exercise  of  a  sound  judgment,  pass  upon  it,  their  verdict 
shall  stand."    {Graham  on  new  trials,  362.    Arch.  Prae.  222.  Gra. 
Prac.  514.)     And  the  fact,  that  the  Jury  have  found  the  issue  in 
favor  of  the  party,  against  whom,  iu  the  opinion  of  the  Court,  the 
weight  of  evidence  preponderated,  will  not  be  sufiicieni  ground  for 
granting  a  new  trial,  unless  some  rule   of  law   has  been  violated, 
or  manifest  injustice  done.    This  principle  will  be  found  in  almost 
all  the  authorities  on  this  point,  and  parti(  ularly  in^gWej^  vs.  Ash- 
Zcy,  2  Str.  1142.  t  TFiT^.  45.  3  Wife.  45.  I^«?tsvfi».P#fl^e,7Taunt. 
153.  HarPwright  vs.  Badkam,  11  Price  383.  Douglass  vs.  Tonsey, 
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2  Wendell  362.  Now  by  appl3ring  this  principle  to  thi«  catf«,  I 
cannot  say  that  any  rule  of  law  has  been  violated,  or  any  injastice 
done.  There  was  conflicting  testimony.  On  the  part  of  the  de- 
fendant, Mr.  Stephen  Mitchell  testified,  that  the  plaintiff  informed 
him,  that  the  money  received  by  defendant  from  plaintiffs  vife« 
was  derived  from  the  sale  of  a  house,  secured  to  the  wife  by  the 
marriage  settlement  between  plaintiff  and  wife.  On  the  other  hand, 
Levi  8,  De  Lyon,  Esq.  swore,  that  he  was  the  original  trustee  to 
such  marriage  settlement,  and  had  continued  to  be  such,  until 
changed  by  an  order  of  Court,  made  during  the  progress  of  this 
cause,  and  that  the  house,  from  the  sale  of  which  it  was  alleged, 
these  funds  were  derived,  had  never  been  sold,  and  was  now  a 
part  of  the  trust  estate.  In  my  charge  to  the  Jury,  I  expressly 
told  them,  that  if  they  believed,  from  the  evidence  in  the  case,  that 
the  money  received  by  the  defendant,  was  derived  from  the  trust 
estate,  or  that  it  did  not  belong  to  the  plaintiff,  they  must  find  the 
verdict  for  defendant,  but  if  they  had  no  satisfactory  evidence  of 
that  fact,  or  if  they  believed  from  the  evidence,  that  this  money 
belonged  to  the  plaintiff  himself,  or  that  it  was  acquired  by  the  la*^ 
bor  of  the  wife,  without  reference  to  the  trust  fund,  then  there  was 
a  sufficient  privity  of  contract  to  sustain  the  action.  The  duty  of 
reconciling  testimony,  or  of  deciding  upon  the  credibility  of  the 
witnesses,  is  the  peculiar  province  of  the  Jury,  and  when  they 
have  done  so,  and  I  am  not  satisfied  that  any  rule  of  law  bta  beea 
violated,  nor  manifest  injustice  done  by  such  verdioti  I  hfive  po  in* 
clination  to  disturb  their  decision. 

But  it  is  urged  *'  21y.  That  the  verdict  is  contrary  to  law,  because 
it  was  against  the  weight  of  evidence,  and  because  the  Jury,  in 
rendering  their  verdict,  gave  interest  on  an  open  account,  and  dam- 
ages on  facts,  that  did  not  legally  warrant  them  in  so  doing,  and 
also,  because  there  was  no  privity  of  contract  proved  between  the 
plaintiff  and  defendant.*' 

I  may  as  well  dismiss  at  once  the  grounds,  that  it  wmi  against 
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the  weight  of  eridence,  and  thai  there  was  no  privity  of  contract, 
becacuie  as  I  have  already  observed,  the  Jury  aie  the  proper  triors 
of  the  weight  of  evidence,  and  because  it  was  expressly  left  to  them 
to  say,  whether  this  was  the  money  of  plaintiff  or  not,  and  they 
having  found  that  by  the  evidence,  it  was  the  money  of  the  plain- 
tifi^  a  sufficient  privity  of  contract  has  been  shown. 

The  question  in  relation  to  damages,  is  a  much  more  doubtful 
point.     In  the  judiciary  Act  of  1790,  section  28,  {Princess  Digest 
212,)  it  is  enacted,  *'  that  no  verdict  shall  be  received  on  any  un- 
liquidated  demand,  where  the  Jury  have  increased  their  verdict  on 
account  of  interest,  nor  shall  any  interest  be  given  on  any  open 
account,  in  the  nature  of  damages.**     By  reference  to  the  other 
portions  of  said  judiciary  Act,  we  mny  be  enabled  to  ascertain  the 
intention  of  the  Legislature,  in  relation  to  this  question  of  dama- 
ges.   In  the  26th  section  of  the  same  Act,  (Prince  212,)  a  right  of 
appeal  is  given  from  the  verdict  of  the  Petit  Jury,  in  all  cases,  upon 
complying  with  the  conditions,  of  giving  security,  dec;  and  it  is 
further  provided,  that  if  ''  on  hearing  such  appeal,  it  shall  appear 
to  the  Jury,  that  the  appeal  was  frivolous,  and  intended  for  delay 
only,  they  shall  assess  damages  to  the  party  aggrieved,  not  exceed- 
ing 26  per  centum  on  the  principal  sum,  which  they  shall  find  due, 
and  such  damages  as  shall  be  so  assessed,  shall  be  specially  noted 
in  the  verdict  of  said  Jury."     There  is  no  restriction  here,  on  the 
Special  Jury,  where  the  action  was  in  its  inception,  founded  on  an 
open,  or  unliquidated  demand  ;  nor  taking  into  consideradon  the 
spirit  and  intention  of  the  law,  in  allowing  the  Appeal  Jury  to  give 
damages,  would  there  be  any  reason  in  such  a  restriction.     The 
object  is  expressly  stated,  as  a  punishment,  to  be  inflicted  on  the 
person  who  perseveres  in  a  wrong  committed,  or  a  right  withheld, 
for  the  purpose  of  delay.     If  it  be  true,  (as  it  naost  certainly  i«0 
that  under  our  law,  interest  cannot  be  g^ven,  even  by  a  Special 
Jury«  upon  an  unliquidated  or  open  demand,  and  that  the  gaining 
party  woidd  obtain  interest  on  such  a  demand,  not  from  the  date 
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of  the  verdict  of  tlie  Petit  Jary,  (unleRS  in  case  of  no  appeal,  or 
such  appeal  being  dismissed,  or  withdra\?n  hy  consent,)  bnt  from 
the  finding  of  the  Special  Jury,  there  is  every  inducement  to  a 
Court  to  hold,  that  the  clause  in  relation  to  damagCb  will  not  ap- 
ply to  a  case  like  this,  and  that  the  Special  Jury  have  the  power 
to  punish  the  wrongful  withholding  of  a  right,  by  the  atsessroent 
of  damages  on  the  principal  sum,  in  cases  of  frivolous  appeal.  A 
contrary  construction  would  uphold  injustice,  and  would  be  offering 
an  inducement  to  a  dishonest  defendant,  to  appeal  from  a  verdict  of  a 
Petit  Jury,  in  ca&es  too  clear  to  admit  of  a  doubt,  in  order  that  he 
might  retain,  without  interest,  and  without  risk  of  damages  being 
awarded  against  him,  a  sum  of  money  to  which  he  had  no  shadow 
of  claim.  Such  a  law  would  be  a  fruitful  source  of  continued  liti- 
gation, of  taking  up  the  time  of  Courts  of  Justice  by  vexatious 
and  unfounded  defences,  and  would  be  lending  the  sanction  of  Uie 
law  to  the  dishonest  debtor,  to  aid  him  in  defeating  the  rights  of 
his  honest  creditor.  I  would  hesitate  long,  before  I  would  give  a 
construction  so  forced  and  unnatural,  and  so  contrary  to  right  and 
justice. 

But  it  is  said,  that  a  Court  will  control  a  Jury  in  the  exercise  of 
this  power,  and  when  it  perceives  that  the  Jury  have  found  that 
to  be  a  frivolous  appeal,  which  was  not  so  in  truth,  that  a  new  trial 
will  be  awarded.  Upon  this  point  I  can  observe  only,  that  there 
was  evidence  of  the  declarations  of  the  defendant  that  she  wonld 
keep  the  plaintiff  out  of  the  money  as  long  as  she  could,  and  this, 
no  doubt,  had  its  influence  on  the  Jury,  on  the  question  of  dama- 
ges. The  question,  whether  it  was  a  frivolous  appeal,  is  g^ven 
exclusively  to  the  Jury  by  the  Legislature,  and  although  the  Court 
might  be  justified,  in  very  outrageous  cases,  in  stretching  its  an- 
thoiity  a  little,  and  grasping  at  the  improper  exercise  of  soch 
power  by  a  Jury,  in  aid  of  other  reasons  for  granting  a  new  trial, 
it  wil  not  interfere,  where  the  amount  is  so  small,  and  where  the 
defence,  though  a  legal  one,  was  purely  technical,  and  not  com- 
bined with  the  equity  of  the  case. 
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The  most  important  question,  however,  remains  to  be  deter- 
mined.  The  Jary  have  thought  proper  to  give,  not  only  damages, 
but  iiKerest  on  the  principal  sum,  and  the  defendants*  counsel  ob- 
ject, that  this  being  an  open  account,  or  unliquidated  demand^  it  is 
illegal,  under  our  law,  to  give  interest  upon  it.  (Princess  Dig.  212.) 

The  plaintiflTs  counsel  denies  that  this  is  an  open  or  unliquidated 
demand.  He  contends  that  it  is  a  liquidated  demand^  and  he  cites 
many  cases  to  show,  that  upon  an  action  like  this,  interest  has  been 
allowed.  I  cannot  give  those  cases,  however,  their  full  efiect,  be- 
cause they  do  not  proceed  upon  the  question,  whether  interest 
should  be  given  on  a  liquidated  demand,  but  whether  interest  can 
be  given  on  the  action  for  money  had  and  received,  6cc»  The  rule 
is  settled  by  our  statute,  and  is  made  to  depend,  not  upon  the  form 
of  the  action^  but  upon  the  nature  of  the  demand.  If  it  is  liquida^ 
tedj  it  bears  interest ;  if  it  is  unliquidated^  it  does  not.  \  am  com- 
pelledf  therefoie,  to  inquire,  whether  this  claim  is,  or  is  not,  a  li^ 
quidated  demand, 

I  must  confess,  that  if  this  were  a  case  of  first  impression,  and  un- 
trammelled by  judicial  or  legislative  construction,  in  our  own  State, 
I  should  be  very  unwilling  to  designate  such  a  demand  as  this,  an 
unliquidated  demand^  or  an  open  account. 

The  evidence  on  the  part  of  the  plaintiH*,  disclosed  an  express 
acknowledgment,  by  the  defendant,  that  sheliad  received  $300  from 
plaintiff's  wife,  for  the  purpose  of  buying  a  negro,  that  she  had  not 
bought  the  negro,  but  had  brought  back  the  money,  lodged  it  in  a 
Bank,  and  would  give  a  check  for  it,  whenever  required  ;  and  that 
she  subsequently  said,  that  she  would  not  return  it,  because  the 
plaintiflT  and  his  wife  had  put  her  to  some  costs,  by  suing  out  a 
writ  of  possession  against  her,  and  that  she  would  keep  the  money, 
until  the  interest  on  it  reimbursed  her  for  those  costs.     Here  wa« 
an  acknowledgn^nt  of  a  definite  sum,  unaccompanied  with  any  le- 
gal claim  to  withhold" it;  and  in  fact,  in  the  first  instance,  accono- 

Pabt  II.— O.  3. 
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paoied  with  an  express  declaration,  that  it  would  be  returned  wlien' 
ever  called  for.  In  Courts  unfettered  by  any  judicial  or  legisla- 
lative  construction  upon  a  local  statute,  as  to  the  meaning  of  the 
word  **  unliquidated,"  or  '*  liquidated,*'  I  should  presume  such  a 
claim  as  this  would  be  properly  denominated,  a  liquidated  demand. 
In  Liotard  vs.  Graves^  3  Caines'  Rep.  234,  Spencer  J.  says,  "If 
an  account  be  transmitted  by  a  creditor,  and  acquiesced  in,  or  as- 
sented to  by  his  debtor,  it  becomes  thereby  liquidated^  and  interest 
is  allowed,*'  and  many  other  authorities  might  be  adduced  to  the 
same  point  But  I  am  forced  to  remember,  that  a  different  con- 
struction has  been  given  in  our  own  Circuit.  In  the  case  of  Wells 
Ts.  Davant,  which  was  tried  in  the  Chatham  Superior  Court,  in 
January  Term,  1829,  befoie  Judge  Davies,  and  which  was  aS' 
svmpsit  on  a  tailor's  bill,  the  plaintiff's  counsel  offered  to  prove 
by  parol,  an  express  admission  of  the  correctness  of  the  account 
by  defendant,  and  a  promise  by  him  to  pay  interest  upon  it.  Judge 
Davies  said,  *^  the  words  of  the  statute  are  so  positive,  that  I  can- 
not allow  the  Jury  to  give  interest  on  an  open  account,*^  It  is 
very  clear,  that  he  considered  an  express  verbal  admission  of  a  de- 
finite sum,  and  an  express  promise  to  pay  interest  thereon,  as  being 
within  the  intent  of  our  statute,  an  unliquidated  demand^  or  open 
account.  In  the  case  of  N.  B.  4*  H.  Weed  vs.  Penny ^  tried  before 
Judge  LaWy  of  the  Eastern  District,'and  Judge  Holt,  of  tlie  Mid- 
dle District,  in  5ryaw'Saperior  Court,  I  was  counsel  for  the  plain- 
tiffs in  the  action,  which  was  also  assumpsit  on  note,  and  for  goods 
sold;  and  for  the  purpose  of  proving  my  bill  of  particulars,  I  intro- 
duced a  letter  written  by  defendant  to  myself,  in  answer  to  a  com- 
munication to  him,  in  relation  to  the  payment  of  the  claim.  The 
letter  contained  in  substance,  <'I  am  indebted  to  them  about  $40, 
and  will  pay  it  when  my  crop  comes  in."  I  took  the  verdict  with- 
out interest,  on  the  open  account,  and  after  reading  it  to  the  Court 
Judge /fo/^  said,  "Why  do  you  not  take  interest — is  not  that  a 
liquidated  demand!"  Judge  Law  interposed,  and  stating  that  this 
was  an  action  brought  on  an  open  account,  and  that  the  practice  of 
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this  Circuit  had  been  uniformly,  not  lo  allow  interest  in  such  cases, 
directed  that  the  verdict  should  remain  as  it  was ;  and  interest  was 
only  allowed  on  the  note,  which  formed  a  part  of  the  suit. 

Such  is  the  judicial  construction  of  the  meaning  of  the.worda 
**  unliquidated  demand,*'  in  our  Circuit,  in  reference  to  the  judici- 
ary Act  of  1799;  and  although  it  is  belicFcd  that  most  of  the  Judges 
in  the  other  Circuits  have  not  gone  so  far,*  and  whilst  (with  great 
respect  to  the  learned  individual  who  made  the  last  decision,)  it 
may  be  doubted,  whether  a  written  acknowledgment,  with  a  pro- 
mise to  pay,  can  in  any  view  of  the  matter,  be  called  an  open  ac- 
count, (a  point  unnecessary  here  to  determine,}  it  is  still  important 
to  a  correct  decision  of  this  question,  that  we  endeavor  to  ascertain 
what  meaning  the  Legislature  have  given  to  the  words  ''  liquida- 
ted,** and  *^  unliquidated  demands."  In  the  same  statute  that  con- 
tains this  prohibition  of  interest,  on  unliquidated  demands,  there  is 
a  section  (Sec.  26,  Princess  Dig.  211,)  which  provides,  that  "all 
lionds,  and  other  specialties,  and  promissory  notes,  and  other  Ztgui- 
dated  demands,  bearing  date,  dec.  whether  for  money  or  other 
thing,  shall  be  of  equal  dignity,  and  negotiable  by  endorsement,  in 
such  manner,  and  under  such  restrictions,  as  are  prescribed  in  the 
•case  of  promissory  notes,  provided,  that  nothing  herein  contained, 
-tfhaH  prevent  the  party  giving  any  bond,  note,  or  other  writings 
from  restraining  the  negotiability  thereof,"  ^^c. 

The  language  of  this  section  is  very  extensive.  It  includes  **  all 
bonds,"  and  all  other  **  liquidated  demands,"  and  it  is  clear,  that  it 
does  not  contemplate,  in  the  use  of  the  words  "liquidated  de- 
mands,^' any  verbal  acknowledgment,  no  matter  how  definite  it 
may  be,  either  in  ternas*  or  in  amount,  because  none  such  could 
**bear  date,"  or  be  **  negotiable  by  endorsement;'*  and  because  the 


•  •«  An  acknowledgment  of  «n  open  account  by  letter,  Is  eucb  a  liquidation  of  «!»•  dem«>4,  M 
-wiU  enable  the  creditor  to  obtain  interest  from  the  date  of  the  acknowledgment."  (B5o**i  •*• 
aL  ra.  Tkomat^  Dodlej^e  (Geo,)  Rep.  2ia>r<-Br<*^) 
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section  afterwards  girea  the  right  to  the  party  giving  such  bond* 
notet  or  other  ii>rit%ng%  to  restrain  the  negotiability  thereof*  the 
word«  ''other  writing*"  evidently  having  reference  to  the  words 
''other  liquidated  demands/*  antecedently  used.  1  might  go  on  to 
show,  by  other  statutes*  that  the  legislative  construction  of  the 
words  "  ua  liquids  ted  demands*  or  open  accounts***  has  been*  to  con- 
sider all  accounts  as  such*  unless  there  be  some  written  acknowl. 
edgment,  or  promises  by  the  debtor.  But  it  is  deemed  unnecessary 
and  would  be  extending  this  decision  to  too  great  a  length.  Act- 
ing* therefore*  upon  the  maxim  stare  decisis^  and  upon  the  inten- 
tion of  the  Legislature*  I  am  constrained  to  declare*  that  this  was 
an  unliquidated  demand*  and  that  consequently*  the  verdict  of  the 
Jury,  giving  interest  upon  it,  is  illegal,  and  cannot  be  suffered  to 
remain  in  its  present  shape. 

Butt  as  I  have  already  observed*  a  motion  for  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  Court*  and  where  it  is  satis- 
fied that  injustice  has  only  been  done  in  one  point*  or  rather*  where 
it  is  only  dissatisfied  with  the  verdict  on  one  point*  it  will  grant 
the  motion  on  terms.  The  Court  has  sorpetimes  limited  the  new 
trial  to  a  single  point.  (6  Term.  Rep.  626.  Per  Grose^  J.  Thoai. 
tes  vs.  Sainshuryt  7  Bingham  437.)  And  various  other  authorities 
might  be  adduced  to  show,  that  new  trials  are  frequently  granted 
on  extraordinary  terms.  {Grokam  on  new  trials,  604,  ei  seq.)  I 
will,  therefore,  grant  this  motion,  under  such  restrictions  and  con- 
ditions, as  may  prevent  the  whole  matter  from  bein^  re-opened, 
(unless  the  plaintiflf  should  decHne  adopting  the  suggestion  of  the 
Court,)  whilst  it  wi'I  purge  the  verdict  of  its  objectionable  part 

It  is  therefore  ordered,  That  the  plainliff  by  himself,  or  attor- 
ney* have  leave  to  enter  a  fcmittitur  of  the  interest  given  by  the 
verdict  of  the  Juiy,  on  or  befoie  the  2d^ay  of  March  next;  and 
upon  such  remittitur  being  entered  and  filed  on  recoid,  before  the 
third  day  ofMarch  next,  that  the  order  for  ^up^r^i^dea^  be  annulled, 
and  the  motion  for  new  trial  refused : — And  it  is  farther  ordered. 
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That  if  said  inteiest  be  not  released  and  remitted  before  tike  3d  day 
of  March  next,  1836,  that  then  the  motion  for  anew  trial  be  granted, 
and  the  order  of  mpersodeas  continue  and  be  of  forea,  until  the  de- 
terminaiioa  o€  the  cause* 

M.  Shbftall,  Senr.  d&  C.  S.  Hen  by,  for  the  motion — L.  S. 
Db  Lton,  against  it. 
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John  J.  Maxwell,  kt.  al.  ex'ors  of  Ann  Prat,  and  Johm 

J.  Maxwell,  et.  al.  Trustees  of  Rebecca  Knox's 

Children,  vs.  James  H.  Maxwell,  st.  al. 

In  Equity. 

A  crvdiior  It  not  compelled  to  join  the  legatees  in  a  suU  in  eqaity,  brought  sfaint  the  executor 
of  the  debtor ;  it  is  his  privilege,  not  his  d  Uy  to  joia  them.  The  executor  ia  to  atuiain  Um 
person  of  the  testator,  and  to  defend  the  estate  For  creditors  and  legatees. 

And  the  fact  that  the  estate  has  been  distributed,  and  is  in  poeseosioo  of  the  legatees,  does  not 
rary  the  rule. 

A  creditor  baring  established  his  claim  and  obtained  a  decree  against  the  eetate  of  his  debtor, 
authorising  a  lery  upon  eaid  estate,  in  whoeerer  hands  it  might  be,  will  not  be  enjoined,  at 
the  instance  oftpeeijlc  legatees,  from  pn>ceeding  against  that  portion  of  the  estate  ra  tbetr 
hands,  on  the  ground  that  the  testator  had  set  apart  a  particular  portion  of  his  estate  for  iho 
payment  of  his  debts.  Creditors  baring  superior  claims  to  volunteero,  cannot  be  embarraaih 
ed  or  retarded  bj  such  a  provision. 

By  ROBERT  M.  CHARIiTOlf,  Jadge. 

THIS  is  an  application  for  an  Injunction. 

The  bill  states,  that  John  Pray  died,  possessed  of  a  larg^  estate, 
which  he  disposed  of  by  a  very  voluminous  will ;  that  by  certain 
items  in  said  will,  he  set  apart  and  designated,  an  ample  fund  for 
the  payment  of  all  his  debts,  and  that  in  various  instances  in  said 
will,  funds  were  particularly  mentioned  as  given  to  legatees,  if  not 
required  for  the  payment  of  debts :  that  the  executors  John  J.  Max- 
well and  George  M.  Waters^  and  the  executrix  Ann  Pray,  the 
widow  of  John  Pray,  took  on  themselves  the  administration  of  said 
estate,  and  caused  legal  notice  to  be  given  to  all  creditors,  to  pre 
sent  their  demands  ;  that  from  the  several  funds  designated  for  that 
purpose  by  said  will,  they  paid  all  the  debts  of  which  ihey  weie 
apprised,  and  after  satisfying  the  known  demands  against  said 
estate,  they  surrendered  and  delivered  to  the  respective  specific 
devisees  and  legatees,  the  possession  of  their  several  devises  and 
legacies,  and  paid  over  to  the  general  and  pecuniary  legatees,  the 
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amovntof  their  legacies,  which  they  would  not  have  done*  so  far  as 
concerned  the  legacies  which    were  given  on   the  condition,  that 
they  should  not  be  wanted  for  the  payment  of  debts,  had  they  been 
aware  that  any  other  debts  existed  against  said  estate;  that  after 
such  payment  of  debts,  and  distribution  of  legacies,  the  defendants, 
the  heirs  and  legatees  of  James  B.  Maxwell^  upon  whose  estate 
the  said  John  Pray  was  executor  in  his  life-time,  notified   the  ex- 
ecutors of  the  said  John  Pray^  for  the  first  time,  that  they  had  a 
claim  against  the  estate  of  said  John  Pray^  who,  they  alleged,  was 
a  defaulting  executor,  and  had  mismanaged  and  misapplied  the 
funds  belonging  to  the  estate  of  said  James  B.  Maxwell;  that  the 
executors  of  John  Pray  having  answered  that  they  had  fully  ad- 
ministered the  estate  of  said  Jt^n  Pray^  before  such  notice,  a  bill 
was  filed  by  the  present  defendants  against  said  executors,  and  an- 
swers haring  been  put  in,  such  proceedings  were  had  on  said  bill 
and  pleadings,  that  a  verdict  or  decree  was  rendered  in  favor  of  the 
present  defendants,  (then  complainants,)  **for  the  sum  of  twelve 
thousand  dollars,  payab*e  out  of  any  assets  which  may  hereafter 
cone  to  the  defendants*  hands,  or  out  of  the  estate  of  John  Pray^ 
which  has  been  delivered  over  to  his  legatees  or  devisees  by  the 
defendants.     We  find  that  the  defendants  have  fully  administered 
the  estate  of  John  Pray%  so   far  as  the  same  came  to  their  hands, 
by  the  delivery  thereof  to  his  devisees  and  legatees  ;  and  we  fur- 
ther decree  that  the  complainants  have  leave  to  take  out  execution 
for  the  enforcement  of  this  decree,  and  to  levy  the  same  on  the 
estate,  real  and  personal,  which  was  of  the  estate  of  John  Pray^  at 
the  time  of  his  death."     That  judgment  having  been  rendered  on 
said  decree,  execution  was  taken   out,  and  delivered  to    John  L 
Dews^  Sheriff  of  Chatham  county,  who  proceeded  to  levy  the  same 
on  certain  lots,  which  had  been  specifically  devised  by  said  John 
Pray  to  Mrs.  Ann  Pray,  his  widow,  (of  whom  the  complainanU 
are  executors,)  and  the  children  of  Mrs.  Rebecca  Knox^  (for  whom 
the  complainants  are  trustees,)  the  said  Ann   Pray^  and  the   said 
children  of  Mrs.  Rebecca  Knox^  having  been  the  especial  object* 
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of  testator^s  Ixiuntj  and  regfanl,  and  the  legacies  given  to  them 
having  ^been  dpecilie  and  uncomlitional«  and  not  charged  in  anjr 
event  with  the  payment  of  his  debts.  The  prayer  of  the  bill  i% 
that  the  defendants  may  be  compelled  to  resort  to  the  legatees, 
whose  legacies  have  been  charged  with  the  payment  of  debts,  or 
that  they  may  be  compelled  to  resort  to  all  the  legatees  of  the  said 
John  Pray,  if  all  are  liable,  and  that  in  the  mean  time,  an  infiuic- 
tion  may  be  awarded,  to  restrain  the  defendants  from  the  sale  of 
said  lots,  or  either  of  them,  and  for  further  relief. 

The  cause  has  been  argued  at  the  bar  at  length,  aod  with  great 
ingenuity  and  ability.  Many  reasons  are  urged  upon  the  Court 
Air  restraining  the  defendant  from  proceeding  in  the  present  levy. 
In  the  first  place,  it  is  said,  that  it  is  a  general  rule  of  Equity,  that 
all  parties  in  interest,  must  be  parties  to  the  suit;  that  a  Court  will 
not  make  a  decree  to  affect  the  interests  of  parties  not  before  it ; 
that  such  a  decree  is  void  so  far  as  concerns  such  parties,  because 
the  Court  has  no  jurisdiction  in  relation  te  their  rights,  and  be- 
cause a  decree  against  persons  not  parties,  is  considered  an  impo- 
position  aiMi  fraud  upon  the  Court ;  that  if  the  present  complain^ 
ants  had  been  made  parties  to  the  suit  instituted  by  the  present  de* 
fendants,  in  Bryan  Superior  Court,  against  the  executors  of  John 
Pray^  the  complainants  could  easily  have  shown,  that  the  legs  tees, 
whose  legacies  were  charged  with  the  pajrment  o(  debts,  if  neces- 
sary, were  first  to  respond  to  the  defendants'  demands,  and  that  it 
would  be  unjust  and  inequitable  to  sufifer  the  property  held  in  trust 
by  complainants,  to  be  taken  for  the  satisfaction  of  said  judgmeut, 
without  having  given  them  an  opportunity  of  being  heard  in  de- 
fence of  their  rights. 

The  proposition,  that  you  must  have  before  the  Court,  al)  par- 
ties whose  interests  the  decree  may  touch,  is  undoubtedly  true,  as 
a  general  rule.  But  it  is  not  of  universal  application  ;  it  has  excep- 
tions,  amongst  the  most  settled  of  which  are,  the  cases  of  creditors 
and  legatees ;  the  executor  is  to  sustain  tlie  person  of  the  testator^ 
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%ttd  to  defend  the  estate  for  creditors  and  legatees.  (1  Ves.  Sr. 
106.  1  John.  Ch.  Rep  438.  2  Mad.  Ch.  162.  1  JTCord's  Ch. 
Rep.  324, 2  Ibid  .435.  3  John.  Ch.  Rep.  555,  6.)  It  is  not  doubted, 
that  in  a  suit  by  a  creditor,  the  legatees  may  he  joined  with  the 
executor  in  certain  cases,  (and  perhaps  in  all,)  but  the  question  be- 
fore me,  is  whethei  such  legatees  must  be  joined,  and  the  authori- 
ties bear  me  out  in  asserting  that  soch  is  not  the  law. 

But  it  is  attempted  to  carve  an  exception  out  of  this  exception. 
It  is  said  by  the  counsel  for  complainants,  that  the  reason  why  the 
executor  is  alone  the  necessary  party  to  a  suit  by  creditors,  is  be- 
cause the  legal  estate  is  in  him — the  possession  is  with  him,  and 
so  long  as  these  continue  to  abide  with  him,  he  may  alone  be  made 
the  party,  but  that  when  the  estate  has  passed  from  him,  by  the 
fulfilment  of  his  trust,  and  the  legal  estate  has  vested  in  the  lega- 
tees, by  the  assent  of  the  executor,  who  has  thus  *^  denuded''  him- 
self at  once  of  the  title  and  possession,  cessante  ratione  legis^ces- 
sat  ipsa  lex;  he  no  longer  ought  to  be  made  the  sole  defender  of 
such  suits.  The  legatees,  who  hold  the  legal  estate  and  the  pos- 
session, and  whose  rights  may  be  materially  afiected  by  the  decree, 
ought  to,  and  must  be  joined. 

I  can  find  no  such  distinction  in  the  books.     The  executor  sus- 
tains the  person  of  the  testator,  and  so  long  as  he  continues  to  act 
as  such,  and  has  not  been  discharged  by  the  proper  tribunal,  he  is 
to  defend  the  estate.     His  assent  to  legacies  has  not  divested  or  de- 
nuded him  of  his  representative  capacity.     That  assent  is  sim- 
ply an  admission,  that  there  are  assets  in  hands,  sufiicient  to  sa- 
tisfy all  known  debts ;  it  does  not  take  away  from  him  his  character 
as  trustee  for  all  interested  under  the  will ;  if  after  assent  and  de- 
livery of  a  legacy,  other  debts  are  discovered,  of  which  he  had  no 
previous  notice,  he  may  compel  the  legatees  to  refund,  and  the  le- 
gatees are  as  much  interested  in  the  question,  whilst  the  estate  is 
in  his  possession,  as  after  it  has  passed  into  their  hands.     If  it  is 

Part  u.— H.  3. 
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nocetsary  to  make  them  parties  in  the  latter  case*  why  not  in  the 
first!  And  in  relation  to  the  ftict*  that  the  legatees  had  possesaed 
themselves  of  their  respective  legacies,  with  the  assent  of  the  eze- 
CQtort  and  had  thereby  acquired  the  legal  estate,  (as  it  is  said  in 
argument,)  it  must  be  obvious,  that  such  possession,  even  with  the 
assent  of  the  proper  representative  of  the  estate^  cannot  take  away 
the  rights  of  creditors,  claiming  ex  debito — such  legacies  cannot  be 
held  by  a  bettei  title,  or  by  greater  exemptions,  than  whilst  they 
remained  the  estate  of  the  testator ;  so  far  as  creditors  are  con- 
cerned, they  are  liable  to  the  debu  of  testator.  "The  title  of  an 
heir  to  the  estate  of  an  ancestor,  or  a  devisee  in  an  estate  uncontli- 
tionally  devised  to  him,  is  upon  the  death  of  the  party  under  whom 
he  claimed,  immediately  devolved  upon  him,  and  he  acquires  a 
vested  estate.  But  this,  though  true  in  a  general  sense,  still  leaves 
his  title  incumbered  with  ail  the  liens  which  have  been  created  by 
the  party  in  his  life-time,  or  by  the  law  at  his  decease.  It  is  not 
an  unqualified,  though  it  be  a  vested  interest;  and  it  confers  no  title, 
except  to  what  remains  afler  every  such  lien  is  discharged.*'  Such 
is  the  language  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Wilkinson  vs.  Leland,  et  al.  2  Pet.  Rep.  668 — and  it  is 
the  undoubted  language  of  reason  and  the  law.  I  am  therefore  of 
opinion,  that  the  legatees,  in  the  suit  in  Bryan  Superior  Court, 
ought  not  necessarily,  to  have  been  made  parties,  in  any  other  man- 
ner than  they  were  so  made,  through  the  executors,  who  were  ap- 
pointed to  sustain  the  person  of  the  testator,  and  to  act  ast  rustees, 
for  all  interested  under  his  will. 

But  other  reasons  are  assigned  for  the  granting  of  this  injunction. 
It  is  asserted  in  argument,  (and  indeed  alleged  in  the  bill,)  that  the 
demand  of  the  present  defendants,  upon  which  the  decree  in  their 
favor  was  obtained,  in  the  Equity  side  of  the  Bryan  Superior  Court, 
was  a  stale  demand — that  the  defendants  stood  by  silently,  in  the 
life-time  of  John  Pray,  and  for  many  years  after  his  death,  with- 
out asserting  any  demand  against  said  John  Pray^  or  his  estate 
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and  without  any  complaint,  that  he  had  acted  fraudulently  in  re- 
gard to  the  estate  of  their  testator,  James  B.  Maxwell^  of  whom  he 
was  executor;   that  all  ihe  confusion  and  litigation  has  been  thus 
produced  by  the  laches  of  defendants,  since,  had  ^eir  claim  been 
advanced,  before  such  estate  of  John  Pray  was  distributed,  their 
demand  would  hare  been  satisfied  with  the  fund  and  the  legacies, 
set  apart  and  designated  by  the  testator,  for  the  payment  of  his 
debts;  that  the  individuals  represen  ed  by  complainants  in  this  bill, 
were  specific  legatees,  the  especial  objects  of  the  bounty  of  testa- 
tor, and  that  n  Court  of  Equity  should   aid  in  carrying  into  efiect 
the  intentions  of  a  testator,  and  ought,  therefore,  in   this  case,  to 
compel  the  defendants  to  proceed  with  their  judgment  against  that 
portion  of  the  estate  of  John  Pray,  which  had  been  made  subject 
by  him  to  the  payment  of  debts,  and  was  the  primary  fund  for  such 
purpose,  or  to  force  them  to  seek  contribution  from  the  estate  gen- 
erally, and  not  allow  them  to  take  advantage  of  complainants,  who 
have  been  brought  into  the  difficulty,  through  the  wrongful  negli- 
gence of  the  present  defendants. 

I  may  not  take  into  consideration,  in  the  determination  of  this 
application,  the  allegation,  that  the  demand  of  the  present  defend- 
ants was  a  stale  one.     I  cannotjudicially  know  it.     I  cannot  pre- 
sume, that  a  Court  of  Equity,  and  a  Jury  sworn  to  determine  ac- 
cording to  equity,  and  the  opinion  they  entertained  of  the  evidence, 
would  grant  a  decree,  based  upon  a  claim  barred  by  the  statute  of 
liraitatione,  or  rather  by  that  length  by  time,  adopted  as  a  bar  by 
Courts  of  Equity,  in  analogy  with  the  provisions  of  that  statute.     I 
am  bound  to  believe,  diat  the  delay  of  defendants  was  satisfactorily 
accounted  for,  and  that  they  were  laboring  under  some  disability, 
such  as  infancy  or  coverture,  which  formed  a  sufficient  excuse  for 
their  apparent  laches.     I  am  constrained  the  more  to  believe  this^ 
from  the  fact,  that  no  application  was  presented  for  a  re-hearing  of 
the  cause,  and  no  effort  made  to  reverse  the  decree  by  such  pro- 
ceeding. I  must  take  this  case  as  I  find  it,  as  the  decree  of  a  Court 
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of  comj^tent  jurif diction,  hariDg  a  binding  effect,  and  being  a  Ilea 
on  the  estate  of  John  Pray,  both  real  and  personal,  according  to 
the  law  of  the  land.  This  brings  me  to  the  consideration  of  th« 
question,  whether  I  can  exercise  the  equitable  powers  of  this  Coart, 
by  interfering  with  the  rights  of  defendants  under  such  decree,  and 
by  compelling  them  to  resort  to  a  particular  portion  of  the  estate 
of  John  Prayt  or  of  seeking  contribution  from  all  his  legatees,  is 
order  that  the  specific  legacies  devised  to  those  represented  by 
complainants,  may  be  relieved  from  the  operation  of  the  lien  created 
by  such  decree. 

It  will  be  kept  in  mind,  that  the  parties  to  the  bill  do  not  stand 
in  ctquali  jvre  ;  that  the  claimants  are  volunteers^  claiming  (as  it 
is  properly  said  at  the  bar,)  ex  gratia ;  whilst  the  defendants  claim 
ex  dehito  justitict ;  that  in  truth  they  are  not  only  creditors,  but  in 
the  highest  class  of  creditors,  having  a  right  to  priority,  before  debts 
due  to  the  public,  or  judgments,  or  any  other  debt  of  such  testator, 
save  perhaps  the  funeral  expenses,  and  other  expenses  of  last  sick- 
ness, and  the  charges  of  probate  of  will.  A  Court  of  Equity  will 
pause  before  it  controls  a  judgment,  in  the  hands  of  such  creditors, 
or  enjoins  them  from  proceeding  against  a  particular  portion  of  the 
estate  of  such  defaulting  testator,  merely  because  he  had  prescribed 
what  portions  of  his  estate  should  be  primarily  liable  to  thft  pay- 
ment of  his  debts.  A  Court  of  Equity  will  often  interfere  between 
parties  claiming  in  equal  right,  and  will  cause  the  assets  to  be  mar- 
shalled in  aid  of  one  creditor,  where  the  equity  of  the  case  seems 
to  require  it,  and  where  no  injustice  can  be  done  to  another  credi- 
^r  by  the  proceeding.  So  may  assets'  be  nuirshalled  as  between 
volunteers  in  certain  cases.  But  has  the  rule  been  extended  be- 
yond this?  Can  a  case  be  produced  at  all  analogous  to  this,  where 
a  Court  exercising  equitable  powers,  has  interfered  at  the  instance 
^f  a  legatee,  to  restrain  a  creditor,  one  high  in  right  to  priority  of 
payment,  from  proceeding  against  any  portion  of  an  esUte,  subject 
:V>  his  lien!    If  such  a  case  has  existed,  and  such  a  power  been  ex- 


Digitized  by 


Google 


JANUARY  TERM,  1898.  4qq 

nUxweU,  •i.  «L  ▼■.  UkkwO^  «t.  aL) 

er ctsed,  it  has  e8ca]>ed  the  industry  of  coansel,  and  I  must  confess, 
my  own  research.    The  very  foundation  of  the  rule  of  marshallin/r 
assets>  is  hostile  to  the  assertion  of  such  a  power.     It  is  said  to  be 
a  rale  founded  in  natural  justice — and  is  it  just  that  a  creditor 
should  be  delayed,  should  be  prevented  from  the  collection  of  his 
demand,  (in  this  case,  his  lien,)  upon   the  estate  of  his  debtor, 
simply  because  such  debtor  has  designated  a  particular  fund  foi  the 
payment  of  his  debts?     I  cannot  yield  my  assent  to  such  a  propo- 
eition.     As  between  those  claiming  under  his  bounty,  it  would  be 
proper  that  his  directions,  as  to  the  disposition  of  his  estate,  should 
be  enforced — but  a  man  must  be  just  before  he  is  generous,  and  no 
directions  that  he  may  give,  ought,  or  can,  embarrass  for  one  roo« 
ment,  those  who  have  legal  rights  or  claims  against  him  or  his 
estate.     In  the  absence  of  all  authority,  my  own  convictions  would 
lead  me  to  this  conclusion,  but  fortunately  for  myself  I  am  not  com- 
pelled to  resort  to  my  own  impressions  alone.    I  find  a  case  deter- 
mined by  his  Honor  Judge  Law,  on  the  Equity  side  of  this  Court, 
which  upholds  the  idea  I  have  taken  of  this  matter,  and  seems  to 
me  to  cover  the  whole  ground  of  this  controversy.   I  allude  to  the 
case  of  M^'Lellan  and  vnfe^  complainants,  and  Wallace,  adminis- 
trator,  and  the  Maritie  and  Fire  Insurance  Bank,  defendants. 
In  that  case,  James  H.  M^Leran  executed  a  mortgage  upon  land 
and  negroes,  to  the  M.  4*  ^'  ^*  Bank,  and  died  intestate,  leaving 
his  next  of  kin  aliens,  and  more  remote  kindred,  citizens.     The 
Bank  being  about  to  foreclose  its  mortgage  against  the  real  estate, 
the  complainants  who  were  citizens,  (further  removed  in  blood  than 
the  alien  heirs,  who  were  supposed  to  be  the  inheritors  of  the  per- 
sonal estate,)  filed  a  bill,  to  enjoin  the  Bank  from  proceeding  to 
collect  its  debt  from  the  sale  of  the  lands,  on  the  ground,  that  the 
personal  estate  was  the  primary  fund  for  the  payment  of  debts, 
and  that  the  complainants  were  entitled  to  have  the  real  estate  ex- 
honerated  from  the  incumbrance  of  the  mortgage.     The  Couit  ad- 
mitting,   for   the  purpoges  of  the  motion,    the  (contested)  point, 
that  the  personal  estate  in  Georgia,  was  the  piimary  fund  for  the 
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ptjrment  of  clebts«  and  as  its  consequence*  the  equity  oti  the  paH  o^ 
the  heir  and  derisee,  to  have  an  Incumbrance  upon  the  real  estate 
remoredf  proceeds  to  obsenrct  *'The  Important  inquiry  is,  to  what 
extent  does  that  equity  exist!  I  apprehend  it  is  confined  as  be- 
tween the  heir  or  devisee,  and  the  residuary  legatee,  or  general 
personal  estate.  The  authorities  do  not  sanction  the  extension  of 
the  principle  to  specific  or  pecuniary  legatees,  or  to  a  case  in  ^hick 
ike  rights  or  interests  of  creditors  are  concerned."  In  support 
of  such  assertion,  he  cites  1  Mad.  Ch.  024.  2  Fonbl.  203,  note 
ft.  Vern.  477.  2  Ves.jr.  65— and  he  adds,  that  in  the  latter  case* 
the  Lord  Chancellor  says,  **  The  equity  afibrded  to  a  person  enti* 
tied  to  real  estate  by  devise,  to  have  the  incumbrances  on  it  din- 
charged,  as  a  debt  out  of  the  personal  estate,  can  go  no  farther  than 
this,  as  between  the  heir  or  devise  of  the  estate,  and  the  residuary 
legatee ;  it  cannot  interfere  with  the  disposition  of  other  parts,  as 
iqMcific  or  general  legacies,  much  less  with  the  interests  of  credi- 
tors.*' His  Honor,  Judge  Law,  adds  *^It  does  not  appear  to  me, 
vpoa  any  principle  to  be  extracted  from  tins  rule,  or  from  any  pre- 
eedent  which  the  case  affords*  that  in  a  question  of  right,  between 
two  different  srts  of  heirs,  the  one  excluded  from  the  real  estate, 
because  an  ahen,  but  interested  in  the  personal,  the  rule  could  be 
nsade  to  apply  to  a  creditor,  pending  his  lien  upon  the  real  es- 
tate."* 

I  have  been  thns  particular  in  adverting  to  this  decision,  because 
it  proceeds  from  one  of  my  predecessors,  and  is  entitled  to  great 
respect.  I  repeat,  that  it  covers  the  whole  ground  of  this  contro- 
versy. In  that  case,  as  in  this,  an  effort  was  made  by  an  individ- 
ual, entitled  to  that  portion  of  the  estate,  not  primarily  liable  to  the 
payment  of  debts,  (as  was  conceded  for  the  purpose  of  the  decis- 
ion,) to  compel  a  creditor  having  (as  here)  a  lien  on  the  whole  es- 
tate, to  resort  to  that  portion,  which  was  first  to  be  applied  to  dis- 
charge the  debts;  but  the  Court  refused  to  inteifere  with  him 

*  Bm  iha  «M«  npon«d  In  Dudlt^t  (Ot.)  R«p.  p.  m,^Ed  ) 
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alleging  that  it  was  properly  a  question  between  the  heira  them- 
selves,  and  to  be  determined  in  a  suit  between  them,  and  with 
which  determinationt  a  creditor  hairing  a  lien  on  the  whole  estate, 
had  nothing  to  do.  I  am  asked  to  remember,  that  in  the  case  of  Jf' 2>. 
ran^  the  estate  remained  undistributed  in  the  hands  of  the  adminis- 
trator, whilst  in  the  present  case,  it  has  been  delivered  to  the  lega- 
teea.     In  discussing  a  previous  point,  I  expressed  the  opinion  that 
this  did  not  vary  the  case,  and  in  reference  to  the  ground  we  are 
now  going  over,  it  cannot  possibly  affect  the  principle  upon  which 
the  case,  I  have  just  been  stating,  was  determined.     The  princi- 
ple decided  there  was,  as  I  have  already  mentioned,  that-a  creditor 
could  not  be  interrupted  in  prosecuting  hb  legal  demands,  by  the 
equity  existing  between  heirs.     If  the  prayer  for  injunction  had 
been  granted  in  that  instance,  the  creditor  would  have  been  com-' 
pelled  to  resort  to  the  fund  primarily  liable,  and  the  favored  heir 
would  have  had  his  property  relieved.     And  such  would  be  there- 
suit  in  the  present  case,  if  the  injunction  should  be  awarded ;  and 
the  refusal  of  the  Court,  in  M*Leran*s  case,  drove  hiro,  (as  it  will 
necessarily  do  these  complainants,)  to  resort  to  his  equity  against 
his  co-heirs,  in  a  suit  between  them.     The  analogy  of  the  cases  is 
perfect,  and  no  one  who  will  look  with  attention  to  the  case  deter* 
mined  by  Judge  Iiov,  and  the  principles  upon  which  that  determi- 
nation  rested,  can  suppose  for  a  moment,  that  if  the  administrator 
had  delivered  over  the  property  te  the  heirs,  in  ignorance  of  the 
lien  of  the  Banky  and  that  the  Bank  had  subsequently  proceeded 
to  foreclose  its  mortgage,  the  Court  would  have  done  otherwise 
than  it  did,  or  that  it  would  have  granted  the  injunction* 

It  is  needless  to  pursue  this  subject  further,  or  to  determine  the 
point  raised  in  reference  to  a  bill  of  review.  It  may  be  obsetved, 
however,  that  this  is  neither  a  bill  of  review,  nor  a  supplemental 
bill  in  the  nature  of  it,  which  agrees  with  the  former  in  all  res- 
pects, except  in  the  enrollment.  Thia  is  not  baaed  upon  any  alle* 
gation  of  the  discovery  of  matters  of  fact  which  could  not  possibly 
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have  been  used  at  the  time  the  original  decree  passedt  nor  does  it 
allege  that  such  decree  has  been  obeyedt  or  shew  the  inability  of 
the  complainants  to  obey  it ;  on  the  contrary,  it  seeks  to  enjoin 
defendants  from  enforcing  it,  a  proceeding  not  consistent  with  a 
bill  of  review ;  and  looking  on  this  bill  in  the  light  of  an  original 
one,  and  admitting  that  a  bill  of  that  nature  may  be  exhibited  in 
this  Court  for  the  purpose  of  impeaching  and  setting  aside  a  de- 
cree obtained  by  fraud  or  irop«)8ition,  still  this  will  not  avail  the 
complainants,  as  I  can  find  no  evidence  of  imposition  or  fraud 
piactised  by  defendants  in  obtaining  their  decree :  and  in  refer- 
ence to  the  argument  that  the  decree  is  inconsistent,  since  it  de- 
clares in  one  line,  that  the  executors  of  John  Pray  had  fully  and 
properly  administered  the  estate,  and  in  the  next,  gives  leave  to 
the  then  complainants,  to  enforce  the  decree  against  such  estate,  in 
the  hands  of  the  legatees,  it  may  be  remarked,  that  a  case  may 
well  occur,  in  which  the  executors,  having  acted  in  ignorance  of 
an  existing  debt,  had  distributed  the  estate,  after  waiting  the  legal 
time,  should  be  protected  from  liability,  and  yet,  that  such  debt, 
net  being  barred  or  extinguished,  might  be  enforced  against  the 
estate  liable  to  it,  and  it  may  be  doubted,  whether  the  leave  grant- 
ed by  such  decree,  to  th^  present  defendants,  (then  the  complain- 
ants,) to  enforce  such  decree  against  all  the  estate  of  John  Pray^ 
in  the  hands  of  his  legatees,  or  wherever  it  oould  be  found,  was 
necessary  to  confer  that  right,  since  the  rule  of  Court  says,  that 
*^  when  a  case  in  Equity  shall  be  tried  by  a  Jury,  who  shall  render 
a  judgment  for  a  specific  sum,  a  decree  shall  be  entered  for  such 
sum,  and  such  execution  may  be  issued  thereon,  as  if  the  case  had 
been  decided  at  common  law.*' 

I  have  examined  all  the  cases  cited  in  argument,  and  have  made 
diligent  search  for  others,  with  the  anxious  desire  to  relieve  the 
eomplainanU,  and  to  carry  Into  efiTect  the  intentions  of  the  testator 
if  this  could  be  done  without  interfering  with  the  superior  claims  of 
others;  but  upon  mature  reflection,  I  am  convinced,  that  I  cannot 
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grant  relief,  without  overturning  principles  as  old  as  the  hills,  and 
disregarding  the  well  defined  boundaries,  between  the  rights  and 
claims  of  creditors  and  legatees* 

t  am  constrained,  therefore,  to  deny  the  prayer  for  Injilnctloii, 
and  to  discharge  the  rule. 

Messrs.  Law,  Gordon  6c,  M^Allistkr,  for  the  complainants—* 
Messrs.  BsRRiEN  &.  Cuyi.br,  for  the  defendants. 

Part  11. — I.  3. 
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The  State  vs.  Wm.  Hooaw. 

Indictment,     Buying  and  receiving  stolen  goods f  knowing  them 
to  have  been  stolen. 

Where  two  distinct  felooias  are  charged  upon  the  prieoner  in  one  indietnMnL  the  Coari  mt^y 
b^ort  plea,  quash  (he  indictment,  or  ^fltr  plea,  compel  the  proeecutor  to  elect,  on  which 
charge  he  will  proceed. 

But  this  rule  is  to  be  exercised  bj  the  Court  in  its  discretion,  and  will  be  enforced,  wh«n  Htm 
prisoner  may  be  confounded  in  his  defence,  or  prejudiced  in  his  challenges,  or  where  the  at^ 
teniion  of  the  Juty  will  be  distracted  bj  such  joinder. 

And  it  does  not  applj,  unless  the  charges  are  actually  distinct^  aed  grow  out  of  different  tna^ 
sections. 

The  Court  will  not  compel  thepiosecutor  to  elect  upon  an  Indictment  charging  prisoner  with 
larceny^  and  receiving  stolen  good*,  ijrc.  where  it  appears  bj  the  indictment,  that  the  charge* 
relate  to  the  same  transaction,  modified  to  meet  the  proof. 

By  ROBERT  THE.  CBLARI.T01C,  Jndffe. 

THERE  are  three  counts  in  this  Indictment^  wnd  the  counsel  for 
defendant  allege,  that  the  first  count  charges  him,  with  being  a 
principal  in  the  second  degree  in  the  larceny  ;  the  second  count, 
with  being  an  accessory  after  the  fact,  in  buying  and  receiving 
stolen  goods,  knowing,  6cc.  and  the  third  count,  with  being  an 
accessory  before  the  fact :  and  they  now  move,  that  the  Solicitor 
General  may  be  put  to  his  election,  on  which  of  these  counts, 
(or  distinct  felonies,  as  they  term  them^)  he  will  proceed. 

In  order  to  determine  this  question  properly,  it  is  necessary  to 
ascertain  the  rule,  contended  for  by  the  prisoner's  counsel.  It  i» 
said,  in  the  books,  that  if  two  distinct  felonies  are  charged  upon 
the  prisoner,  in  one  indicrtment,  the  Court  will,  before  plea,  quaeb 
the  indictment,  or  after  pka^  compel  the  prosecutor  to  elect  on 
which  charge  he  will  proceed.  This  ts  matter  of  discretion  and  pru- 
dence, however,  which  it  rests  with  the  Court  to  exercise.  In 
point  of  law,  there  is  no  objection  to  several  distinct  felonies  of  the 
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same  deg^ree,  though  committed  at  different  tiraefl,  being  joined  in 
the  same  indictment,  against  the  same  offender.  (1  Chitty^s  C.  L. 
253.)  But  if  the  Coart  perceives,  that  by  this  means,  the  prisoner 
will  be  confounded  in  his  defence,  or  prejudiced  in  his  challenges* 
or  that  the  attention  of  the  Jury  will  be  distracted,  it  will  listen  to 
such  leque&t,  and  compel  the  prosecutor  to  elect. 

But  this  rule  only  applies  where  the  charges  are  actually  dis. 
tinct.  Mr«  Chitty  says,  (1  C.  L.  248,)  that  it  is  advisable,  when 
the  crime  is  of  a  complicated  nature,  oi  it  is  uncertain  whether  the 
evidence  will  support  the  charge  precisely  as  laid,  to  insert  two  or 
more  counts  in  the  inJictment.  Thus,  it  is  usual  to  join  a  count  for 
feloniously  breaking  out,  with  larceny  in  a  dwelling  house;  and  a 
coiitit  for  embezzlemont,  under  the  39  George  III.  c  85,  with  a 
count  for  stealing,  at  common  law:  and  on  an  indictment  for  bur- 
glary, to  insert  one  count  for  a  burglarious  entry,  with  intent  to  steal 
the  goods  of  A.  B.;  another  coun  t  for  the  same  burglary,  with  intent  to 
steal  the  goods  of  another  person  ;  and  a  third  or  more,  for  a  burglary, 
with  intent  to  ki  land  murder.  (2  JSa^^.  P.C.515.)  And  no  doubt  can 
now  be  entei  taiiied,  says  Mr.  Chitty,  (1  C.L.  p.  248,)  that  this  course 
is  as  legal  as  it  is  ad  vantageous.  He  adds,  that  the  introduction  of  se- 
veral counts,  therefore,  which  merely  describe  the  same  transaction 
in  different  ways*  cannot  be  made  the  subject  of  objection. 

The  true  distinction  is,  as  I  apprehend,  not  whether  distinct  fel- 
onies are  charged »  but  whether  those  charges  are  actually  distinct. 
Every  separate  count  should  charge  the  defendant,  as  if  he  had 
committed  a  distinct  offence,  because  it  is  upon  the  principle  of  the 
joinder  of  offences,  that  the  joinder  of  counts  is  admitted.  (1  Ch. 
C.  L.  249.)    If  it  be  in  fact  the  same  transaction,  merely  described 
in  different  ways,  to  meet  the  evidence  that  may  be  given,  how 
can  the  defendant  be  confounded  in  his  defence^  or  prejudiced  ill 
his  challenges?     How  can  the  attention  of  tlie  Jury  be  distracted! 
The  Jury  are  trying  him  for  one  crime,  and  it  is  their  duty  to  as- 
certain to  which  of  the  counts  in  the  indictment^  the.  evidence  is 
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applicable.  In  The  People  vs.  Johnson,  (2  Wheel.  C.  C.  365,)  the 
Court  declared,  upon  a  similar  objection  t(i  the  present,  that  it  waa 
obvious,  that  the  indictment  contained  but  one  charge,  although 
modified  to  meet  the  proofs  in  the  different  counts.     In  that  case, 
a  stranger  having  been  murdered,  and  hia  name  not  being  certainly 
known,  the  prisoner,  his  supposed  murderer,  was  charged,  in  one 
'!Ount,  with  killing  one  Murray;  in  a  2d  count,  with  killing  one 
Maury ;  in  a  3d  cotmt,  with  killing  Clark;  4th,  with  killing  a  p^r- 
sqn  unknown,  Slc.  It  waa  strongly  urged,  that  it  could  not  appear 
to  the  Court,  that  all  these  names  belonged  to  the  same  person,  or 
that  the  charges  related  to  the  same  transaction  ;  but  the  Court  de- 
claring that  it  was  obvious  that  it  was  the  same  charge,  said  they 
could  see  no  hardship  upon  the  prisoner,  and  compelled  him  to 
plead.     In  the  present  indictment,  the  goods,  in  the  three  counts, 
are  alleged  as  the  pioperty  of  the  same  person  ;  to  have  heen  felo- 
pi  >U8ly  received  from  the  same  individual,  at  the  same  time,  and 
the  same  place,  and  the  goods  charged  to  have  been  received,  are 
the  same  in  ^ach  count.     Is  not  this  one  transaction?     How  can 
the  defendant  be  surprisH  or  conAiunded?     He  has  had  notice  for 
months  of  the  nature  of  the  charge  against  him;  he  has  had  an  op- 
portunity of  procuring  witnesses  who  could  speak  as  to  the  whole 
of  the  transaction,  and  his  means  of  defence  are  as  ample,  as  if  the 
charges  were  contained  in  different  indictments.     The  fact  that  he 
does  not  know  what  count  the  State  may  eventually  have  to  rely 
on,  cannot  prejudice  him  the  more  in  the  one  case,  thaQ  in  th^ 
other.     If  he  is  ready  with  all  his  witnesses,  to  speak  to  the  trao^ 
action,  aa  he  QUght  to  be,  he  cannot  be  injured  by  the  joinder.  The 
defendant's  counsel  say,  that  they  cannot  tell,  on  this  indictment* 
what  witnesses  it  may  be  necessary  for  theni  to  have ;  and   would 
there  be  any  difference,  in  tkia  resp«et,  if  the  charges  were  con- 
tained in  different  indictments?  Could  he  tell  which  would  be  tried 
first!    Would  he  not  be  bound  to  be  ready  on  a)l  ? 

My  attention  has  been  called  to  several  late  cases,  determined  In 
Jlngland.  (^Gallqway^^  case,  1  Moody,  C.  C.  234.   Maiden's  case, 
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ibid.  277.    Flowers^  case,  3  C.  &  P.  413.)     In  all  of  which  it  was 
ruled,  that  the   prosecutor  should  be   put  to  his  election,  upon  an 
indictment  containing  counts,  char)^ing  the   same  individual,  both 
as  the  principal  felon ^  and  as  the  receiver  of  the  same  goods.  Upon 
what  principle  these  decisions   proceeded,  the  books  we  have,  do 
not  enlighten    us.      Whether   they  proceed  upon  the  principle  be- 
fore adverted  to,  or  are  founded  on   any   local  statute,  or  special 
ruje,  we  cannot  ascertain,  since  all  we  find  concerning  them,  leaves 
us  in  doubt.  In  Roscoe^s  Crim.  Ev.  p.  721,  the  decisions  are  given, 
but  the  reasons  are  not   assigned,  and   although  Flower^ s  case  is 
mentioned  in  the  14  Eng.  Common  Law  Reports,  p.  374,  yet  the 
mere  marginal  note  of  the  case  is  given.    It  mij^htbe  fair  to  infer, 
fr.^m  the  case  itself  heiug  omitted,  that  the  rule  was  for  some  rea- 
son, inapplicable  to  this  c»)mitry,  since  that  publication  is  intended 
to  include  every  thing  that  could  be  applicable  here. 

I  have  but  little  doa])t  that  these  decisi<ins  are  founded  on  the 
provisions  of  the  statule  of  7  and  8  Geo.  IV.  C.  29,  by  which  it  is 
enacted,  that  the  receiver  of  stolen  goods,  shall  be  guilty  of  felony, 
and  may  be  indicted  and  convicted  either  as  an  accessory  after  the 
fact,  or  f<»r  a  substantive  felony,  »•  provided  always,  that  no  person 
howsoever  trie  I   for  receivin     as  aforesaid,   shall  be  liable  to  be 
prosecuted  a  second  time,  for  the  same  offence."     If  these  cases 
are  founded  on  any  local  statute,  they  are  of  course  not  applicable, 
and  if  they  are  based  on  the  general  principle  before  stated,  I  am 
still  at  a  loss  to  discover,  why  they  so  particularly  object  to  the 
Joinder  of  counts  for  stealing,  and  receiving  goods  stolen,  whilst 
other  felonies  or  charges,  equally  liable  to  the  objection,  are  not 
brought  within  the  rortex  of  the  rule.     The  same  objection  might 
be  raised  to  the  joinder   of  murder  with  manslaughter,  burglary 
and  larceny ;  since  though  the  charges  grow  out  of  the  same  trans- 
action, they  are  charged  as  distinct  felonies,  and  the  defence  may 
be  differenU 

This  point  has  been  expressly  adjudicated  by  my  immediate  pre- 
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decessor,  in  the  case  of  the  State  vs.  Ann  Ratigan,  The  indict* 
ment  in  that  case  conitined  two  connts— one  for  larceny  from  the 
house,  and  the  other  for  receiving  stolen  goods,  knowing  them  to 
have  heen  stolen.  The  objection  raised  in  this  case,  was  there 
made  and  argued,  but  the  Court  refused  to  compel  the  prosecutor 
to  elect,  and  the  prisoner  was  found  guilty  of  simple  larceny. 

Upon  the  precedent  established  by  this  Court;  with  reference  to 
the  reason  of  the  rule,  and  with  the  perfect  assurance,  manifest 
from  the  indictment  itself,  that  the  counts  relate  to  the  same  trans- 
action, moditietl  to  meet  the  proof;  satisfied  that  there  can  be  no 
prejudice  to  the  prisoner  in  his  defence,  or  confusion  in  his  chal- 
lenges, and  that  the  attention  of  the  Jury  cannot  be  distracted  by 
listening  to  the  same  transaction,  I  cannot  accede  to  the  motion  of 
the  counsel  for  the  prisoner,  to  compel  the  Solicitor  General  to 
elect  on  which  of  these  counts  he  will  proceed. 

Motion  denied. 

McAllister  &  Henry,  for  the  motion — J.  E.  Ward,  (Solici- 
tor General,)  contra. 

Sm  tlM  JUs  V9.  Tbwl$^  et.  al.  JZum  *  JHy.  fBS,  COreen't  JarUt  9d.y-iEd.) 
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Certiorari. 

A  jmymem  to  ■  p«rMm  who  ham  no  power  to  reeetre,  bocomes  ralid^  by  «  mbpequant  fMMca- 
tioQ  bj  the  creditor. 

Bot  where  the  creditor  doee  not  rattfj  the  ect  of  an  indiridual^receiv^ing  money  for  htm  without 
authority,  bat  merely  aaeents  to  receive  the  liability  of  a  third  permn,  for  the  payment  of  the 
debt  due  by  hie  debtor,  the  latter  will  not  be  diecharged,  unless  it  be  esjn-eatly  agreed  to  run 
the  riek  of  the  eolreacy  of  the  peraon  who  eomee  in  aid  of  (he  tlebtor,a«id  to  diecharfe  the  lat- 
ter, or  onlees  the  creditor  has  thereby  recai^od  payment  of  hie  debt,  or  has  debarred  himself 
from  recorering  by  eome  lachea. 

T^ue,  where  M.,  without  anj  authority  fh>m  the  creditor  D.  for  his  own  convenience,  entered 
faito  an  arrangement  with  the  debtor  P.  (his  parmer,>  by  which  M.  assamed  the  payment  of 
the  money  due  to  P.,  but  there  waa  no  agreement  in  relation  to  thie  settlement,  between  P. 
the  debtor,  and  D.  the  creditor,  and  the  only  evidence  of  aeeeni  shewn  on  his  part,  was,  a 
charge  made  by  him  against  M.  of  '.he  amount  of  the  due  bill  of  P.  in  an  account  exhibited  for 
the  purpoeeof  submiiiing  all  matters  between  them/or  ar6i7ra/ton,  AeM,  that  these  facts  did 
not  constitute  a  legal  payment  of  the  debt  from  P  to  D. 

Where  neither  debtor  nor  creditor  has  directed  the  application  of  the  payment  made,  the  Conrt 
It  rested  with  the  diecretion  to  apply  it,  according  to  tho  jusuce  of  the  case. 

By  mOBERT  mi.  CHARE.TOJV,  Judge. 

TH13  case  is  brought  up  by  Certiorari,  from  the  Court  of  Common 
Plea^t  and  of  Oyer  and  Terminer,  for  the  City  of  Sarannah. 
The  following  stateoieat  of  facts  i;9  taken  from  the  written  opin- 
ion  and  decision  of  his  Honor  Judge  Henry,  before  whom  the 
cause  was  tried,  in  the  Court  below  : — "This  was  an  action  of 
assumpsit,  brought  by  the  plaintiff  against  the  defendant,  to  re- 
cover the  sum  of  ©90,  upon  the  following  due \A\V.—*%W — ^Dvie 
John  L  DewSj  ninety  dollarfl*  borrowed  money. — Janvary  % 
1830.     Y.  S.  Pickard/" 

"  To  this  action  the  plea  of  the  general  isstie  was  fiUCl,  a'^<^  "^^^^ 
it  the  defendant  sets  up  the  defence,  that  he  hafl  pai«^  ^^**  ^^ 
The  plaintiff  rested  his  case  npcin  the  production  of  the  due  biU  in 
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his  possoMion.  The  defendant  then,  in  support  of  his  defence,  cal-' 
led  Richard  R.  Cuyler^  Esq.  who  being  sworn,  testified,  that  a  cer- 
tain paper  writing,  headed  No.  1,  was  left  with  him  by  George 
Millen,  Esq:  that  a  difference  having  arisen  between  the  plaintiff 
and  the  said  George  Millen,  in  rt^lation  to  their  money  transactions, 
they  agreed  to  refer  the  same  to  the  arbitration  of  friends:  that 
said  paper  was  left  with  witness  for  that  purpose:  thata  portion  of 
said  acccnint  is  in  the  hand  writing  of  the  plaintiff,  and  a  portion  in 
(he  hand  writing  of  Millen. 

**The  paper  referred  to,  being  then  introduced,  and  read  in  evi- 
dence, it  was  proved  that  the  following  charges,  (amongst  others,) 
were  made  against  Millen^  in  the  hand  writing  of  plaintiff,  viz: — 

**2d  Jan.  1830,  y.  S.  Pickard,  to  John  I.  Dews  due  bill,$  90  00 
''10th  Jan.  1831,  do.  do.  do.        300  00 

''  12th  March,  1631,         do.  do.  do.        360  00 

This  paper  is  headed,  in  the  hand  writing  of  Millent  'Register 
of  debto  due  August  1,  1834,  by  George  Millen  to  John  L  Dews/ 

"  George  Millen  was  then  called  by  defendant,  and  sworn.  The 
due  bill  upon  which  the  action  was  brought  being  handed  to.him, 
he  testified,  that  he  had  a  distinct  recol]ecti<in  of  the  same,  and  for 
what  it  was  given :  that  it  was  given  by  Mr.  Pickard  to  the 
plaintiff,  ft)r  money  borrowed  of  him  for  witness*  use,  and  which 
he  received  fiom  Pickard^  and  for  which  Pickard  gave  the  due 
bill  in  question  :  that  at  the  time,  witness  and  plaintiff  were  jointly 
interested  in  the  proceeds  of  the  Jail,  ^c.  and  witness  and  defend- 
ant in  the  concerns  of  a  livery  stable,  in  Savannah:  that  upon  n 
settlement  between  the  defendantand  witness,  in  relation  to  the  con- 
cerns of  the  livery  stable,  the  payment  of  its  debts  fell  to  lot  of 
witness :  that  upon  this  settlement,  witness  assumed  the  payment 
of  the  due  bill  in  question,  and  believed  that  plaintiff  was  apprised 
of  such  settlement :  that  on  one  occasion,  witness  made  plaintiff 
a  payment  of  $103,  generally,  and  on  account,  and  had  requested 
plaintiff,  on  several  occasions,  to  get  together  his  papers,  that  they 
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ight  have  a  settlement,  but  was  put  off  by  plaintiff,  from  iimo  to 
.._Tie,  on  the  ground  that  it  was   inconvenient,  6cc.:  that  upon  an 
agreement  between  witness  and  plaintiff  to  arbitrate  their  differen- 
ces, plaintiff,  in  his  account  rendered  for  that  purpose,  charged 
witness  with  the  amount  of  Packard's  due  bill,  (on  which  the  suit 
was  brought,)  and  other  notes:   that  upon  the  presentation  of  an 
account  by  witness,  to  plaintiff,  for  hack  hire  due  by  Dr.  Footman 
the  Jail  Physician,  aniounting  to  $40,  the  plaintiff  sUted  to  witness,' 
that  if  witness  insisted  on  that  account,  he,  plaintiff,  would  charge 
witness  interest  on  his  notes  :   that  no  settlement  of  accounts  had 
yet   been   made  between  plaintiff  and  witness,  nor  any  balance 
8tru3k,  either  by  them  individually,  or  by  arbitration,  and  that  their 
money  affairs  are  now  in  suit  and  litigation. 

The  testinnony  of  Georgre  Millen  was  objected  to  by  the  plain- 
tiff's counsel,  on  the  ground  of  interest,  but  the  Court  considering 
his  interest  to  be  equally  balanced,  according  to  his  testimony,  ad- 
mitted  it  for  what  it  was  worth,  allowing  the  objection  to  go  to  the 
credibility  oi  the  witness.  It  was  then,  upon  the  facts,  which  have 
been  thus  stated,  that  the  Court  was  called  upon  to  sustain  the  de- 
fetvc^  aev  \iv  by  vYie  defendant,  that  this  due  bill  had  been  paid  by 


him,"  &c. 


The  Court  below  having  decided,  that  the  facts  disclosed  did  not 
show  a  legal  payment  of  this  note,  rendered  judgment  for  the 
plaintiff,  to  which  judgment  the  defendant's  counsel  excepted  i 
sisting  that  the  seit'ement  made  between  defendant  and  Millen  ' 
relation  to  this  due  bill,  and  the  subsequent  ratificaion  and  con- 
firmation  of  that  settlement,  by  the  plaintiff,  in  charging  MUlen 
with  the  amount  of  this  due  bill,  in  the  accountrendexod,  and  other 
alleged  acts  of  confirmation,  did  constitute  a  legal  payment   to 
plaintiff  of  this  note;  and  moreover,  that  the  sum  of  %100,  pa\d 
*'  generally  and  on  account,"  by  Millen,  being  more  than  sufficient 
to  extinguish  this  due  bill,  and  not  having  been  shown  to  have 


Part  ii. — J.  3. 


Digitized  by 


Google 


CHATHAM  SUPERIOR  COURT. 


(Dtwl  ▼•.  Fictevl]  ^ 

been  appropriated  by  plaintiff  to  any  other  debt  due  by  MilletL, 
oaght  to  hare  been  applied  by  the  Court  to  the  extinguishment  and 
payment  of  this  doe  bill. 

In  the  argument  before  me,  it  was  strongly  urged,  by  the  counsel 
for  the  defendant,  that  although  it  is  true  that  one  individual  can- 
not bind  another  without  authority,  yet,  that  a  payment  to  a  per- 
son who  has  no  quality  or  power  to  receive,  becomes  valid  by  a 
subsequent  ratification  and  approbation  by  the  creditor,  and  that  in 
this  case,  the  subsequent  acts  and  declarations  of  plaintiff,  did  make 
valid  the  previous  payment  to  Millen^  by  defendant,  of  the  note  in 
question* 

There  can  be  no  doubt  that  the  rule  of  law  is  correctly  stated  by 
the  defendant's  counsel.  The  ratification  of  an  act  is  equivalent 
to  a  prior  authority  to  do  it  In  the  language  of  BesU  Ch.  J.  **  the 
subsequent  sanction  of  a  contract^  made  by  an  agenU  ia  more  sat- 
isfactory than  any  authority  given  before  hand.  Where  the  au- 
thority is  given  before  hand,  the  party  must  trust  to  his  agent,  but 
if  it  be  given  subsequently  to  the  contract,  the  party  knows  that  all 
has  been  done  according  to  his  wishes.*'  {Maclean  vs.  Dunn^  4 
Bingham  727.  S.  C.  1  Moore  and  Paynes  761.)  There  is  no  dif- 
ficulty in  the  rule  of  law,  and  if  any  embarrassment  aiises,  it  must 
be  upon  the  application  of  it  to  the  facts  of  this  case. 

When  it  is  said,  that  the  subsequent  ratification  by  the  creditor, 
of  the  payment  to  a  person  who  had  no  power  to  receive  the  money, 
makes  the  act  valid,  the  rule  must  generally  be  taken  to  refer  to 
the  relationship  of  principal  and  agept.  If  one  assumes  to  act  iir 
my  name,  and  to  receive  for  me  a  sura  of  money,  and  I  subse- 
quently assent  thereto,  I  am  taken  to  have  admitted,  or  rather  I 
have  estopped  myself  from  denying  his  authority  to  bind  me.  The 
moment  the  act  is  ratified  by  me,  a  privity  of  contract  is  established 
between  us:  the  money  that  he  received  for  me,  and  in  my  name 
becomes,  by  my  assent,  my  money,  and  may  be  recovered  by  me 
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from  my  self-canstkiited  agent.     Was  this  the  case  hei-e  t    0U( 
Millen  in  this  settlement  and  alleged  payment  assume  to  act  io  be- 
iialf  of  plaintiff?     Did  plaintiff,  by  his  subsequeot  assent  and  sup- 
posed ratification,  confirm  the  act  of  Millen  as  his  agent,   or  did 
he  after  due  notice  of  all  the  facts,  connected  with  the  settlement, 
«rpre8s1y  assent  and  acquiesce  in  both  the  payment  to  Millen^  ttnd 
the  mode  of  it  t     If  none  of  these  questions  can  be  answered  in  the 
affirmative  it  mast  be  evident,  that  neither  the  alleged  payment  to 
Millen^  nor  the  subsequent  ratification  by  plaintiff,  can  preclude 
him  from  recorering  the  amount  of  this  due  bill  from  defendant. 

There  \s  no  evidence  that  any  previous  authority  had  been  given 
by  plaintiff  to  Millen  to  collect  this  debt,  nor  did  the  latter  assume 
to  act  as  plaintiff's  agent  in  its  (alleged)  collection.     By  an  agree- 
ment  between  plaintiff  and  Millen^  the  former  of  whom  was  Jailor 
and  the  latter  Sheriff  of  the  county  of  Chatham,  the  profits  arising 
between  the  two  offices  were  to  be  divided  between  them ;  and 
Millen  and  defendant  were  co-partners  in  a  livery  stable.     A  set- 
tlement took  place  between  defendant  and  Millen  in  relation  to 
the  concerns  of  the  livery  stable,  and  upon  this  settlement,  it  was 
agreed  between  defendant  and  Millen^  that  the  latter  should  as- 
sume the  payment  of  this  due  bill.     I  repeat,  that  Millen  neither 
acted,'nor  assumed  to  act  as  the  agent  of  plaintiff  in  this  matter. 
He  assumed  the  payment  of  this  debt  in  consequence  of  the  con- 
tract entered  into  between  his  co-partner,  {the  defendant,)  and 
himself,  but  their  agreement  did  not  constitute  any  privity  of  con- 
tract between  plaintiflT  and  Millen.     It  was  a  principle  of  the  civil 
law  that  a  contract  has  no  effect,  except  with  regard  to  the  things 
which  are  the  object  of  the  agreement,  and  U>  \3^e  cotitraciAxi^  par- 
ties.    Pothier  in  his  treatise  on  the  law  oC  oVAigations,  ^Ast  vcA.  p. 
45,)  in  reference  to   this  principle,   says,  "the  obUgai\on  w\«c\i 
arises  from  agreements,  and  the  rights  which  result  from  them, be- 
ing  formed  by  the  consent  and  concurrence  of  intention  of  the  par- 
ties, they  cannot  oblige  or  give  right  to  a  third  person,  whose  in- 
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tention  di*\  not  concur  in  forming  the  agreement  The  %th  law 
code  de  pact,  furnishes  an  instance.  I  agree  with  my  co-heir  ihut 
he  shall  take  upon  himself  the  whole  of  a  certain  debt  due  from 
the  succession ;  this  agreement  shall  not  hinder  the  creditor  from 
demanding  the  debt  of  me  with  respect  to  the  pari  for  which  I  am 
heir,  for  the  agreement  can  have  no  effect  in  relation  to  the  cred- 
itor who  was  no  party  to  it.  Debitor um  paction ibvs  creditorutM 
petition  nee  toUi,  nee  minui  potest.  It  is  no  contradiction  to  thia 
principle,  that  a  partner  may  bind  his  associates;  a  factor  his 
principal ;  a  husband  his  wife,  for  these  persons  are  considered  as 
having  themselves  contracted  by  the  ministry  of  the  associate,  the 
agent,  or  the  husbapd." 

I  am  not  aware  of  any  principle  of  our  law  that  conflicts  with 
the  rule  thus  laid  down.  There  are  instances  in  which  it  has  been 
htld^  that  a))on  a  promise  in  fact  made  to  A,  (where  the  contract 
18  not  under  seal,)  to  pay  money,  or  deliver  goods  to  C,  the  latter 
might  sue  in  his  own  name  for  the  breach;  but  this  case  cannot  be 
brought  within  the  principle,  without  extending  its  operation  un- 
necessarily. The  contract  entered  in'o  between  defendant  and 
Milieu  was  made  to  bind  them,  and  did  not  in  its  terms  seek  to 
bind,  nor  could  it  bind  the  plaintifl*.  If  the  latter  had  instituted  an 
action  against  Milieu  for  money  had  and  received  to  his  use,  might 
not  Millen  have  replied,  I  have  received  no  money  to  your  use  ;  I 
have  assumed  the  payment  of  a  debt,  due  you  by  another,  and  I 
may  have  made  myself  liable  to  that  other,  for  the  non  performance 
of  that  contract;  but  you  have  no  cause  of  complaint  against  me; 
I  did  not  assume  to  act  as  your  agent  in  this  settlement;  it  was 
made  by  me  for  my  benefit  and  convenience,  not  for  j'ours:  you 
have  paid  no  consideration,  suBered  no  loss,  given  up  no  claim 
against  your  debtor,  and  there  is  no  privity  between  us.  It  seems 
to  me,  that  under  the  circumstances  of  this  case,  Millen  might 
legally  have  thus  replied  to  the  plaintiff,  if  the  latter  had  commenced 
i^ny  action  against  him. 
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But  it  is  said,  that  Millen  assented  to  become  the  debtor  of  the 
plaintiff,  for  the  amount  of  this  due  bill,  and  that  this  assent  having 
been  communicated  to  plaintiff,  and  acceded  to  hy  him,  that  there- 
by a  privity  of  contract  was  established  between  them,  and  that 
plaintiff  might  therefore  have  maintained  an  nction  against  Millen 
foi  this  amount.     Admitting  that  he  might,  will  that  aid  the  de- 
fendant?    Is   there  any  proof  that  plaintiff  assented  to   receive 
Millen  as  his  dehtor,  in  the  place  •/  defendant  and  to  discharge 
ihe  defendant  fiom  all  liability  on  the  note?     So  far  as  I  can  as- 
certain  from  the  evidence,  there  was  no  such  agreement.  The  fact 
thai  an  individual  agrees  to  receive  the  obligation  or  liability  of  a 
third  person,  for  the  payment  of  a  debt  due  from  his  debtor,  Mill 
not  discharge  the  latter,  unless  it  be  expressly  agreed  to  run  the 
risk  of  the  solvency  of  the  individual  who  comes  in  ad  of  tbeori- 
ginal  debtor,  and  to  discharge  such  debtor;  or  unless  the  creditor 
has  thereby  received  payment  of  his  debt,  or  has  debarred  himself 
from  recovering,  by  some  laches  on  his  part,  which  laches,  under 
special  circumstances,  may  sometimes  operate  to  preclude  him  from 
further  suiu     There  is  no  such  agreement  proved  here;  in  truth 
there  is  no  agreement  in  relation  to  this  settlement,  proved  in  any 
manner,  as  between  plaintiff  and  defendant:  it  is  not  even  shewn, 
that  defendant  knew  of  the  charge,  made  by  plaintiff  to  Millefi,  of 
this  due  bWA,  and  even  if  he  had  known  of  it,  in  the  absence  of  any 
agreement  to  discharge  him  by  the  plaintiff,  and  to  receive  Millen 
absolutely  in  his  place,  as  debtor,  and  with  the  fact  disclosed,  that 
in  making  the  settlement  with  defendant,  Millen  acted  for  himself, 
and  did  not  assume  to  act  for  plaintiff,  I  nnist  declare,  that  the 
subsequent  assent  of  the  plaintiff,  signified  by  charging  Millen  in 
the  account  exhibited  against  him, /or  the  pui-pose  of  arbitration , 
was  not  the  ratification  by  plaintiff  as  principal,  of  the  setilemcwv 
made  by  Millen  with  defendant,  nor  the  recognition  and  coTv^ima- 
tion  of  any  act  of  Millen^s,  as  his  agent,  but  was  merely  an  assent 
by  a  creditor,  of  a  willingness  to  receive  from  a  third  person,  the 
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fum  due  to  him  from  his  debtor,  in  pursuance  of  t  contract  entered 
into  between  such  debtor  and  a  third  person,  and  to  discharge  the 
original  debtor,  upon  the  payment  by  such  third  person,  of  the 
debt.  If  the  money  had  been  paid  to  Millen^  or,  perhaps,  if  a  debt 
due  by  Millen  to  defendant,  had  been  cancelled  by  the  latter,  upon 
the  condition  that  Millen  would  discharge  a  debt  due  from  defend- 
ant to  plainlifT,  and  plaintiff  baring  received  due  notice  of  all  the 
facts  had  adopted  this  act,  and  expresrtly  assented,  bodi  to  the 
payment,  and  to  the  mode  of  payment,  it  might  be  argued  with 
great  ftfrce,  that  so  far  as  defendant  was  concerned,  the  debt  was 
discharged ;  but  that  case  is  a  very  different  one  from  this,  where 
Millen^  for  kin  benefit  and  convenience,  and  without  any  actual  or 
pretended  authority  from  plaintiff*,  entered  into  this  agreement  with 
defendant,  to  become  the  debtor  of  plaintiff  which  agreement  has 
never  received  any  other  assent  on  the  part  t>f  plaintiff,  (so  far  as 
appears  from  the  statement  of  facts  submitted  to  me,)  save  that 
evinced  by  charging  Millen  with  the  debt,  in  an  account  fMidefoT 
the  purpose  of  submitting  all  matters  between  them  for  arhitror 
Hon^  and  where  there  never  has  been  any  agreement,  either  ex* 
press  or  implied,  between  plaintiff  and  defendant,-  to  receive  Mil- 
len as  the  debtor,  in  discharge  absolutely,  paid  or  unpaid,  of  the 
original  debt  due  by  defendant.  In  the  absence  of  such  agreement; 
with  the  fact  of  the  possession  of  the  note  having  been  retained  by 
the  plaintiff,  I  must  agree  with  the  Court  below,  in  affirming,  that 
the  settlement  made  between  defendant  and  Millen,  and  the  subse- 
quent charge  made  by  plaintiff,  of  the  amount  of  this  note,  against 
Millen,  did  not  constitute  a  legal  payment  of  the  debt,  nor  operate 
to  discharge  the  defendant  from  the  same,  paid  or  unpaid. 

I  find  it  stated  in  the  4lh  exception  taken  by  defendant,  that  the 
evidence  established,  that  when  plaintiff  was  requested  by  Millen 
to  give  up  said  due  bill,  he  did  not  refut^e  to  do  so,  but  stated  to 
Millen,  thathexould  not  conveniently  find  the  same.  The  evidence 
taken  by  the  Judge,  does  not  substantiate  this  exception,  but  only 
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0howd  that  Millen  had  requested  plainti^,  on  several  occasions,  to 
get  together  his  papers,  that  they  might  have  a  settlcun^Ai,  but  was 
put  off  from  time  to  time,  on  the  groond  that  it  wai  not  convenient, 
^c.  Even  the  evidence,  as  stated  in  the  exception,  shows,  ny^re 
to  my  mind,  an  attempt  by  plaintiff,  to  evade  the  demand  of  Mil- 
len, that  this  dae  bill  should  be  given  up,  than  an  assent  to  it,  fince 
he  did  not  promise  that  he  would  give  it  up  when  found.  If  the 
due  bill  had  been  given  up,  or  there  had  been  any  express  promise, 
on  the  part  of  pUintiff,  to  give  it  up,  founded  on  this  settlement,  it 
would  go  very  far  to  evince  an  assent  to  its  terms,  and  to  the  sab« 
stitution  of  Millen  as  the  debtor,  in  the  place  of  the  defendant 
But  there  is  no  such  evidence. 

In  reference  to  the  argument,  which  has  been  pressed  upon  me, 
that  plaintiff  declared  to  Millen,  on  the  occasion  of  the  latter  pre* 
senting  an  account  due  to  the  livery  stable  by  the  Jail  Physician 
that  if  that  account  was  insisted  on,  he,  plaintiff,  would  charge 
Millen  "interest  on  his  notes,"  I  would  ask,  is  there  any  proof  to 
authorise  the  belief  that  he  thus  designated  the  due  bill  given  by 
defendants,  or  that  he  did  not  refer  to  the  many  other  transactions 
and  notes  that  had  passed  between  plaintiff  and  defendant? 

It  is  urged,  however,    that  plaintiff  has  actually  received  the 
amount  of  this  due  biU,  and  th  it  no  matter  from  what  source,  if  it 
has  been  paid,  the  right  of  action  is  gone.     The  legal  position  can-     C 
not  be  controverted.     But  what  is  the  evidence  produced  to  sub- 
stantiate the  actual   payment  of  this  specific  note  to  plaintiff  him- 
self.     It  is  founded  entirely  upon  the  testimony  of  Millen,  who  de- 
clares that  upon  one  occasion,  he  made  a  paymeuX  Vo  p\a\ni\ff  of 
$100,  "generally  and  on  account"     The  sVatetnetit  of  facts  fur- 
nished by  the  Court  below,  does  not  disclose  the  time  whien  this 
general  payment  was  made,  whether  before  or  after  the  sev\\emet\i 
between  defendant  and  Millen,  by  which  Millen  assumed  the  pay- 
ment of  this  due  bill.     If  it  was  made  before  the  assumption  of  this 
debt  by  Millen,  it  ought  not  to  be  applied  to  the  payment  of  a  debt 
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that  90  far  as  Millen  was  concerned,  had  no  existence  at  the  time« 
and  it  would  he  properly  applied  to  such  debts  as  were  then  exist- 
ing, a»d  due  by  Millen  in  his  Individual  capacity;  and  if  such  pay- 
ment (Hd  not  take  place  until  after  such  settlement  and  assumption 
of  this  debt  by  Millen,  it  seems  to  me,  that  it  would  be  an  impro- 
per exercise  of  the  discretion  vested  in  the  Court,  where  the  appH* 
cation  of  the  payment  has  not  been  made  by  either  debtor  or  cred- 
itor, to  apply  such  payment  to  this  specific  debt,  when  the  ca- 
dence discloses,  that  the  plaintiff  still  holds  two  notes  made  by  de- 
fendant, upon  the  trial  of  the  suite  brought  upon  which,  such  pey- 
ment  may  be  deducted,  if  the  defendant  is  entitled  to  the  benefit  of 
the  payment ;  and  when  it  is  also  made  known,  that  all  the  ac- 
counts between  plaintiff  and  Millen  are  in  suit  and  litigation,  and 
where  such  payment  may  also  be  allowed,  if  the  farts  then  proved 
will  authorise  such  application.  No  injustice  can  be  done  to  any 
party  by  the  refusal  to  apply  such  payment  to  this  specific  debt. 

It  is  ordered^  that  the  case  be  remanded  to  the  Court  of  Com- 
mon Pleas,  aBd  of  Oyer  and  Terminer,  for  the  City  of  Savannah, 
and  that  it  be  certified  to  the  Hon.  Charles  S.  Henry,  the  Judge 
^^ thereof,  that  it  is  the  opinion  and  decision  of  this  Court,  that  there 
"^^l^vas  no  error  committed  by  that  tribunal,  in  awarding  judgment 
against  the  defendant,  and  that  such  further  proceedings  be  had  on 
such  judgment,  as  to  law  and  justice  may  appertain. 

Judgment  affirmed. 

William  Law,  for  the  plaintiff— John  Millrn,  for  the  de- 
fendant 
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Chambers^  October  26^A,  1836. 

In  the  matter  of  Joshua  Toulmin,  Mitchell,  otherwise 
CALLED  Edward  Coppeb,  Mitchell. 

Habeas  Corpus, 

On  a  ht^tea*  corpus  at  common  law^  the  Court,  <or  Judge  presiding)  on  t^e  return,  has  the 
power  to  change  the  eustody  of  an  infant  child,  if  its  inieresta  require  iL 

Aad  this  discretion  is  more  properly  to  be  exercised,  when  the  infant  is  too  young  to  malce  a 

proper  eleciloik 
The  writ  of  haheeu  eorpuM  at  common  law,  applies  as  well  to  eases  of  illegal  dMienHi%  aa  ilia* 

gal  confinement  or  reeiraint. 
The  father  has  the  legal  right  to  the  custody  of  his  children. 
But  Courts  of  justice  may  control  this  right,  when  the  safety  or  interests  of  the  child  imperiously 

require  it. 

Bf  ROBERT  n.  CHARI4XOIV,  kludge. 

IN  deUvering  my  opinion  orally  in  this  application,  I  intimated 
that  I  wtiuld  reduce  the  substance  of  it  to  writing,  in  order  that 
U  mVght  bo  spread  upon  the  nninutes  and  preface  the  order  that 
\  granted,  relative  to  the  custody  of  the  child,  the  subject  matter 
of  the  habeas  corpus.  In  questions  of  general  importance  to 
the  community  at  large,  most  particularly  in  matters  that  affect 
the  nearest  and  dearest  rights,  the  opinions  of  those  who  adjudi- 
cate, in  the  last  resoit,  upon  those  rights,  and  the  grounds  of 
those  opinions,  should  be  known,  or  at  least  should  be  open  to 
the  inspection  of  all,  whose  interests  may  be  affected  by  them. 

The  habeas  corpus  in  this  case,  was  issued  at  ihe  \t\alat\ce  of  Br. 
John  J.  Mitchell^  and   directed  to  Dr.  Edward  Coppee^  requiring 
bim  to  bring  up  the  body  of  Joshva  Toulmin^  MitchelU  a^^^»  Ed- 
ward  Coppee,  Mitchell*  the  son  of  Dr.  Mitchell^  the  appA\cat\l,  and 
the  grandson  of  Dr.  Coppee.     It  appears  that  the  child  is  only 

Part  ii.— K.  3. 
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three  months  old,  and  that  its  mother  (the  wife  of  applicant*  antf 
dau;rhter  of  Dr.  Coppee^)  died  in  childbed,  at  the  house  of  her  fa- 
ther and  molher,  where  ihe  child  was  born,  and  has  remained  evei 
since,  with  ihe  consent  of  its  father,  until  a  few  days  ago,  when 
becoming  dissatisfied,  as  he  alleges,  with  the  treatment  it  was  re* 
ceiving,  and  anxious  to  obtain  it,  that  it  might  be  under  hi8  own 
charge,  he  demanded  it,  and  the  grand  parents  refused  to  deli? er  it 
up.    Sundry  affidavits  are  exhibited  on  the  part  of  Ae  grandfather, 
going  to  she^  the  kind  and  judicious  manner  in  which  ft  has  been 
treated,  and  expressing  an  opinion  that  a  change  of  nurses,  resi^ 
dence,  and  treatment,  might  be  attended  with  danger  to  the  infant. 
The  fact  is  also  stated  in  these  affidavits,  that  the  father  of  thi« 
child  promised  his  wife,  the  daughter  of  respondent,  (on  her  death 
bed,  and  in  answer  to  her  request,)  that  it  should  remain  with  her 
parents  during  its  infancy,  and  that  the  applicant  has  since  admit- 
ted that  he  made  such  a  promise      On  the  other  hand,  he  denies 
under  oath  evei  having  done  so,  and  without  asseiting  that  there 
is  an^y  want  of  kind  treatment  to  the  child  on  the  part  of  the  grand 
parents,  he  yet  declares,  that  their  treatment  of  it  is  in  his  opinion 
injudicious,  calculated  to  make  its  constitution  too  delicate,  and  to 
pre-dispose  it  to  a  disease  hereditary  in  the  family  of  its  deceased 
mother.     The  morals  of  the  father  are  not  impeached,  nor  is^  hir 
pecuniary  ability  to  maintain  the  child  denied.     The  return  ad- 
mits the  custody,  but  denies  that  the  infant  is  under  any  illegal  re- 
straint. 

It  is  contended  on  behalf  of  the  grandfather,  that  this  is  not  a 
case  in  which  the  writ  of  habeas  corpus  will  apply ;  that  there  is 
here  no  illegal  restrain^  and  that  all  a  Court  will  do  on  such  ap-. 
plications,  will  be,  to  relieve  the  infant  from  improper  restraint, 
but  that  it  will  not  determine  in  this  summary  manner,  any  rights 
of  guardianship  inter  partes^  when  these  are  contested.  The  rases 
cited  by  the  coimsel  do  declare  this  doctrine^  But  neither  these 
cases,  nor  any  other  that  I  am  apprised  of,  (except  perhaps,  Rex 
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VS.  Smiths  2  Strange  982,)  deny  that  the  Court,  or  Judge  presitKng, 
on  the  return  of  the  habeas  corpus^  has  the  discretion  vested  in  it, 
to  place  the  custody  of  the  child  into   the   hands   of  any  one,  by 
-whom  its  interests  and  health  would  be  best  promoted.   The  cases 
assert,  that  the  Court  is  not  bound  to  deliver  the  infant  over  to  any 
particular  person  ;  that  it  is  not  a  matter  of  right  which  the  father 
can  claim  at  the  hands  of  the  Court,  but  a  matter  resting  in  the 
Bound  discretion  of  the  Court,  to  be  guided  by  the  interests  of  the 
child.    {Rex  vs.  DelavaU  et,  al.  3  Bur.  1436.    Commonwealth  vs. 
Adicks  and  wife,  5  Binney  520.    Matter  of  Waldron,  13  John  420. 
United  States  vs.  Green,  3  Mason  482.)     And  it  is  most  proper        ^^^ 
that  this  discretion  sliould  be  exercised  by  the  Court,  whrn  theJ«t^"  ,  ^  r>  >*"^ 
fant  18  too  young  to  make  a  proper  selection.     It  was  ^c,c,QM\nAf^  '    \ 

exercised  in  the  case  of  the  King  vs.  Johnson.    (1  Strafce  079.      ^rlijfcV^- 
L.  Raym.  1334.)     And  though  the  authority  of  this  case  haJftel^^^  ^ 
impugned,  {King  vs.  Smith,  2  Str.  982,)  yet  Lord  Mansfield,  in       ^^^^^ 
the  case  of  the  King-  vs.  Delaval,  et,  aU  (1  Blackstone'sRep.  ^^12^^''^  ^"  ' 

remarks,  in  reference  to  this  case,  **It  is  said  in  the  next  case  that"^^^*"^*"  "' 
Lord  Raymond  repented  of  what  was  done  in  this.    His  Lordship 
waB  latterly  a  very  scrupulous  man.     But  we  are  clear  his  jJr^^ 
judgment  was  the  right  one.'»     And  in  a  case  which  occurred  in 
this  Circuit  and  County,  one  of  my  predecessors,  (my  father.  Judge 
Thoinas  U.  P.  Charlton,)  on  an  application  like  this,  took  the  in- 
fant from  her  grandmother,  and  gave  to  her  legal  guardian  the 
custody  of  her  perwon,  upon   the  ground,  that  the  child  who  was 
only  seven  years  old,  was   unable  to  make  a  free  and  unbiassed 
election  between  her  grandmother  and  guardian,  and  adding  "that 
upon  different  circumstances,  this  Court,  upuu   v\\e  axiihofuy  aA- 
doced,  would  |>ermit  the  infant  to  go  where  sh     pleased."     (Mat- 
ter of  Ralston.^)     The  precedent  established    by  these  authori- 
ties,  negatives  both  positions  of  the  counsel  for  the  gTax\d?a\\\eT, 
for  Uiese  cases  shew*  that  the  writ  of  habeas  cofpus  at  common 
■   '  ■  '  -  ■  •"  _     _         ■  -    _      I  -  - — - 
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law,  will  apply,  though  there  be,  strictly  speaking,  no  illegal 
restraint  and  confinement  of  the  infant,  and  that  the  Court  wil' 
determine  under  this  application,  and  under  circumstances  siini- 
lar  to  the  present,  the  right  of  cnstody.  To  confine  the  writ 
of  habeas  corpus  at  common  law,  exclusively  to  cases  of  ille- 
gal confinement^  would  be  destiuctive  of  the  ends  of  justice.  It 
would  enable  a  kidnapper  to  maintain  possession  of  a  child  of 
tender  years,  (taken  by  him  by  fraud  or  'force  from  the  bosom  of 
its  fitmily,)  merely  because  its  want  of  legal  discretion  would  pre- 
clude the  idea  of  its  being  confined  against  its  will.  I  apprehend 
that  it  is  not  going  too  far  to  say,  that  the  interests  9tnd  welfare  of 
society  require,  that  under  peculiar  circumstances,  the  fact  that  the 
child  of  tender  years  is  detained  improperly  from  the  custody  of 
the  person  entitled  to  its  possession,  is  sufficient  to  ground  and 
maintain  the  writ  of  habeas  corpus^ 

And  the  power  to  determine  the  vight  of  custody  on  applications 
of  this  natuie,  ought  more  properly  to  be  exerci.^ed  by  this  tribu- 
nal, (unless  those  peculiar  circumstances  intervene  which  would 
justify  it  in  refusing  to  interfere  in  determining  the  right-  of  the 
parties,)  because  there  is  no  other  tribunal  in  this  State,  in  which 
the  question  can  so  appropriately  he  decided.'  The  peculiar  juris-r 
diction  over  infants  which  is  claimed  by  the  Chancellor  in  Eng- 
land, as  representing  the  King,  the  parens  patriae,  and  the  doC' 
trine  of  wards  in  Chancery,  is  not  claimed  or  recognized  by  the 
Courts  of  Chancery  in  this  Slate,  to  any  extent  that  will  bear  a 
comparison  with  the  claim  and  doctrine  as  established  in  England, 
Our  Courts  of  Ordinary  are  clothed  with  the  power  of  appointing 
guardians,  and  that  power  is  exercised  in  the  cases  of  orphans. 
{Prince  157,  168,)  illegitimate  children,  (Foster  114,)  and  in  cases 
where  property  has  descended  to  a  child  whose  father  or  mother 
is  in  life,  and  such  natural  guardian  refuses  to  give  bond  and  se- 
curity for  the  performance  of  the  trust  {Foster  110.)  Without 
irtstt'lnt^^ndin'g  to  decide  the  question,  I  may  observe,  that  under 
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these  statutes  of  Georgia,  our  Courts  of  Ordinary  have  never  pre- 
tended to  claim  the  right  to  appoint  a  guardian  to  a  legitimate 
child,  whose  father  was  in  life,  and  capable  in  all  respects  to  main- 
tain it,  unless  properly  had  descended  to  the  child,  and  the  father 
refused  lo  give  security  for  the  performance  of  the  trust.  If  then 
this  Court,  the  highest  judicial  tribunal  in  the  State,  has  tlie  power 
to  determine  the  right  of  custody  of  an  infant  of  tender  years,  and 
there  is  no  other  Court  where  such  right  can  be  so  appropriately 
decided,  the  power  ought  to  be  exeicised  in  favor  of  the  parly  hav- 
ing the  legal  right,  unless  the  circumstances  of  the  case  and  the 

precedents  established,  wf)nld  justify  it,  acting  for  the  welfare  of 

Vhe  child,  in  refusing  its  aid. 

It  becomes  important  then  to  enquire,  who  has  the  legal  right 
to  the  custody  of  this  infant,  and  it  seems  to  me,  that  the  answer 
that  would  rise  to  the  lips  of  any  one,  however  unskilled  he  might 
be  in  the  science  of  the  law,  would  be,   that  such  right  resides  in 
the  father.     The  la^v  of  nature,   the  feelings  which  God   has  im- 
planted both  in  ihe  man  ttn<l   the  brute,  alike  demand,  that  he  who 
is  nearest  to  it,  who  is  the  author  of  its  being- — who  is  bound  to 
its  maintenance  and  protection,  and   answerable  to  God  for  the 
manner  in  which  it  is  reared,  should  have  its  cust<idy,  and  the  law 
of  man  which  is  founded  upon  reason,  is  not  hostile  to  the  asser- 
tion of  this  claim.     Lord  Bl^enhorovgh^  in  the  case  i»f  the  King 
vs.  De  ManneiiUe,  (5  East.  223,)  speaking  of  the  father,  says, 
♦*  he  is  the  person  entitled  by  law  to  the  custody  of  his  rhild.     If 
he  abuse  that  right,  the  Court  will  protect  the  chdd."     Lamrence^ 
J.  COM urred,  and  added,  that  "  Lord  Kenyon  hati  no  doubt  bnt 
that  the  father  was  entitled  to  have  the  cusUK\y  ot  \]he  w^aux,  ww- 
Iesi»  the  Court  saw  reason  to  believe,  thai  the  father  \nVeuAed  to 
abuse  his  right  by  sacriiicing  the  child."      In  both  these  cases  the 
child  was  given  to  the  father,  (and  in  the  latter  the  custody  of  the 
mother  was  divested  for  that  purpose,)  although  in  De  Manneville  s 
pase,  the  father  was  an  alien,  the  mother  a  subject,  and  the  infant 
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only  eight  months  old,  and  at  the  breast  of  its  mother;  and 
in  the  other  case  mentioned  by  Lawrence^  J.  as  having  been  de- 
termined by  Lord  Kenyan^  Sir  W.  Murray  had  been  divorced 
from  the  modier,  and  though  the  child  was  born  before  the  divorce, 
there  was  not  any  reason  to  think  the  child  his.  But  the  Court 
did  not  think  that  a  sufficient  ground  to  deny  him  the  custody  of 
it,  he  being  the  legal  father.  And  in  Lytton^s  case,  mentioned  in 
De  Manneville^fi  case,  it  is  stated,  that  Lord  Mansfield  said,  that 
the  Court  could  not  at  any  age  take  a  child  from  its  father.  Lord 
Eldon,  when  this  case  came  before  him  as  Chancellor,  (10  Vesey 
Jr,  61,)  speaks  of  the  right  of  the  father  to  have  the  custody  of 
his  child  as  •*  the  legal,  natural  right  of  the  father."  Chancellor 
Kent,  (2  vol.  Com.  192,  3d  edit.)  says,  that  the  right  of  the  father 
is  perfect  while  the  child  is  under  the  age  of  fourteen  years.  And 
indeed  Mr.  Chitty  affirms,  that  the  Court  of  King's  Bench  can- 
not directly  control  this  right,  (Notes  to  1  Bl.  Com.  360 — see  also 
ex  parte  Skinner^  9  Moore's  Rep.  278.)  And  Lord  Chancellor 
JEldon,  (in  Lyons  vs.  Blenkin^  1  Jacob  246,)  seems  to  draw  a  dis- 
tinction where  the  Chancellor  is  acting  on  a  habeas  carpus,  and 
when  there  is  a  cause  in  Covrt^  and  to  hold  that  in  the  former  case, 
he  is  bound  to  decide  on  the  same  principles  as  a  common  lair 
judge,  and  could  only  then  divest  the  legal  right  of  the  father  to 
the  custody,  by  proof  of  personal  ill  usage,  or  other  circumstances 
shewing  that  he  was  an  improper  person  to  have  charge  of  his 
child.  When  there  is  a  cause  in  Court,  his  powers  are  more 
ample.  But  it  is  unnecessary  to  multiply  authorities  on  a  point 
that  cannot  be  contested. 

But  notwithstanding  this  legal  right  of  the  father,  circumstances 
may  exist  which  would  justify  a  Court  in  this  proceeding,  in  re- 
fusing to  lend  its  aid  to  him  in  procuring  the  custody  of  his  child, 
or  even  withdrawing  the  infant  from  his  custody,  when  its  morals, 
its  sifotyt  or  its  interests  seem  to  require  it.  All  legal  rights, 
even  those  of  personal  security  and  liberty  may  be  forfeited  by 


Digitized  by 


Google 


OCTOBER,  1896.  4g0 

[In  Om  BMttai  of  BfitcheU] 

improper  conduct,  and  so  this  legal  fight  of  the  fatlier  to  the  pos^ 
session  of  his  child,  must  be  made  subservient  to  Ihe  true  interests 
or  safety  of  the  child,  and  to  the  duty  of  the  State  to  pfotect  its 
citizens  of  whatever  age.  A  host  of  authorities  might  be  adduced 
to  maintain  thld  position,  and  I  do  not  doubt  its  justice  or  correct- 
ness for  a  moment.  (See  2  Kent's  Com.  3d  edit.  193, 205.  4  John. 
Ch.  Rep.  SO.  5  Binney*s  Rep.  520.  3  Mason's  Rep.  482,  and 
various  other  American  and  English  authorities  cited  in  note  (c) 
2d  Kent's  Com.  193,  note  (b)  ibid.  205.) 

But  do  these  circumstances  exist  in    this  case?     Is  the  father 
brought  within  the  range  of  those  authorities  ?     He  is  not  alleged 
to  be  of  bad  morals,  of  unsouni  mind,  or  of  pecuniary  inability  to 
maintain  his  child.      He  is  an  intelligent  physician,  who  disagrees 
to  the  mode  in  which  his  child  is  treated  in  a  medical  point  of  view 
and  expresses  under  oath  his  apprehension,  that  both  the  body  and 
mind  of  his  ofispring  will  suffer  under  such  treatment.     He  is  an 
xious  to  obuin  its  custody,  that  he  may  guard  it  against  the  con- 
sequences of  this  tieatment,  and  that  he  may  shield  it  from  a  dis- 
ease, which   he  alleges  to  be  hereditary  in  the  maternal  line,  and 
'which  the  manner  in  which  it  is  reared,  is  fast  driving  it  into.     He 
IS  competent  to  determine  whether  its  removal  at  the  present  time 
would  endanger  its  safety,  and  a  Court  (which  will  draw  no  in- 
ference  to  the  disadvantage  of  the  father,  but  will  act  from  positive 
proof,)  will  presume,  tlftit  his  natural  feelings  will  prevent  his  sa- 
crificing  his  child  by  such  removal,  if  it  be  improper,  and  that  he 
will  not  immolate  it  on  the  altar  of  his  resentment  to  its  other  re- 
latives.    To  a  father  thus  able  to  maintain  and  preserve  his  infant, 
unimpeached  in  morals,   and  asking  from  ihift  VnbunaA,  that  his 
legal,  natural  right  should  be  a  warded  ioh\m,s\ia\\adema\be  given! 

But  it  is  urged  that  this  legal  right  has  been  abandoned  by  ^he 
father,  and  that  the  affidavits  accompanying  the  relum,  A\BeVo«e 
the  fact,  that  he  promised  his  wife  on  her  death  bed,  that  the  ch\h\ 
should  remain  with  its  maternal  relatives  during  infancy.    This 
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promise  if  dii Unctly  denied  by  the  father  under  oath.  The  qotiti^ 
eel  for  the  grandfarther  objects  to  any  weight  being  given  to  euch 
denial,  a«  it  i«  a  contradiction  to  the  return  to  the  habeas  corpvSi 
which  may  not  be  controverted.  Without  intending  to  decide  the 
deputed  point  whether  the  facts  set  forth  in  the  return  to  a  habeas 
corpus  at  common  hw,  may  be  controverted  by  proof  of  ihfir  fal- 
^ty,  poade  apparent  by  contrariant  affidavits,  1  may  observe,  thai 
it  is  not  every  AirU  however  irrelevant,  which  an  individual  may 
choose  to  incorporate  in  his  return,  that  is  to  conclude  the  Court* 
But  assuming  tht  this  fact  cannot  be  controverted  or  denied,  I 
presume  that  no  one  contests  my  right  to  determine  if  it  is  Fvffi- 
rient  in  law  to  justify  tlie  restraint  or  detention.  This  is  a  pro- 
mise then,  made  to  the  wife  of  ihe  applicant,  on  her  death  bed,  and  at 
herinstane,  under  circumstances,  when  perhaps  no  request,  how- 
ever unreasonable,  would  have  been  denied.  This  case  differs  very 
widely  from  Ltstor^s  case,  (13  East  172,  note,)  where  the  husband 
had  abandoned  his  marital  rii^hts  by  formal  articles  of  separation, 
and  the  Court  therefore  refused  to  give  him  the  custody  of  the  wife. 
And  it  also  differs  from  the  case  of  Rex  vs.  DelavaU  where  the  pa- 
rent had  by  indenture  parted  with  his  parental  authoiity.  (I  Black. 
Rep.  413.)  In  the  case  before  me,  the  promise  was  made  to  the 
wife  of  the  applic  mt  without  a  ly  legal  consideration,  and  I  cannot 
hold  it  to  be  an  entire  surrender  of  his  1  gal  or  parental  right.  It 
might  with  great  propriety  be  called  nudum  pactum. 

From  all  these  considerations,  I  feel  it  to  be  my  duty  to  deliver 
the  custody  of  this  child  to  its  fHther.  I  do  so  with  the  expression 
of  a  hope,  that  he  will  not  deny  to  its  maternal  relatives,  their  na- 
tural (though  not  their  legal)  right  to  have  access  to  it,  at  proper 
times  and  under  proper  circumstances. 

Jt  is  ordered,  that  the  infant  Joshua  Toulmin^  Mitchell,  other- 
wise C4illed  Edward  Coppee,  Mitchell,  be  delivered  to  the  cusUidy 
of  its  father,  Dr.  John  J.  Mitchell. 

M.  Sheftall,  Senr.,  for  father — ^L.  S.  D^Lton,  contra. 
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The  Comm^rs  or  the  Town  of  Brunswick*  bt.  al.  vs.  UrbA' 
Nus  Dart  and  Wm.B.  Davis. 

In  Equity 4 

l*h6  fact  ihhX.  fraud  has  been  committed,  will  not  per  m,  entitle  complainadtf  to  redreoa  in  i 
Coon  of  Equity,  if  a  plain  and  adequate  remedy  at  law  can  be  alTorded  them. 

Demurrer  sustained  for  want  of  equity,  where  it  appeared  by  complainants'  bill,  that  tbey  held 
ihs  senior  gra.tts  to  the  land  in  dispute,  and  that  the  junior  grants  issued  by  the  State  ot 
Geor^iH  to  defeiulants,  were  examiuabie  collaterally  at  law,  the  Slate  having  no  title  to  the 
lands  thus  granted,  and  such  grants  having  issued  Contrary  to  the  prohibition  of  a  statute. 

Neither  the  legal  nor  equitable  title  to  the  vacant  lands  in  the  town  of  itrtmswiek  residas  In  the 
Commissioners.  If  the  Bute  (mm  made  an  improvident  or  mistaken  grant  thereof,  the  6tat4 
only  can  lake  advantage  of  it. 

By  ROBERT  B.  CBAKE.T01V,  JTudg^. 

THIS  is  a  bill  filed  by  the  Commissioners  of  the  town  of  BtunS' 
wick  and  certain  proprietors,  (the  Jacksons^)  of  lots  situated 
therein,  to  set  aside  two  grants  issued  by  the  State  of  Georgia 
to  defendants,  upon  warrants  obtained  by  them  on  head  rights 
located  an  the   town  and  common  of  Brunswick.     The  bill  al* 
leges  that  in  September,  1826,  Urbanus  DarU  of  the  cotmty  of 
Glynn,  then  deputy  Surveyor,  and  Wm.  B.  Davis^  by  virtue  of 
warrants  issued  on  head  rights  by  the  Land  Court  of  said  county, 
surveyed  369^  acres  of  land  within  the  limits  of  the  town  and 
commons  of  Brunswick,  in  two  separate  surveys,  both  made  l.y 
defendant  Dart  in  hi?  official  capacity,  in  direct  violation  of  the 
Acts  of  the  Legislature  in  relation  to  said  town*  and  of  the  rights 
of  the  proprietors ;  that  Dart  being  threatened  with  a  proseeu^' 
tion  for  these  surveys,  and  suit  comocienred  against  him,  wrot6 
a  letter  to  one  of  the  Commissioners,  informing  him  that  he 
would  withdrHW  the  warrants,  and  abstain  from  all  further  pro- 
ceedings th^eon  : — that  upon  the  faith  of  this  letter  and  of  the 
promise  of  Dartf  the  Commissioners  did  not  prosecute  him  fof 

Part.  ii. — L.  3' 
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his  wrnngfiil  act  in  making  these  surveys — ^hut  that  Dart  and 
Davis,  long  after  the  said  surveys  were  made,  to  wit,  on  ihc 
17th  September,  1828,  without  the  knowledge  of  complainants 
and  with  intention  to  defraiMl  them,  and  eontrary  to  the  promise 
of  said  Dart,  obtained  grants  from  his  Excellency    the  Gover- 
nor, founded  on  the  surveys  :   that  the  Commissioners  were  de- 
ceived by  the  said  letter  and  promise  of  said  Da r^,  ami  took  no 
steps  to  enter  a  caveat  against  the  proceedings  of  said  Dart  and 
Davis,  which  they  otherwise  would  have  done — that  said  gmQi» 
include  the  whoFe  or  the  greater  part  of  the  town  of  Brunswick 
and  the  public  straets  thereofrand  tliai  the  whole  of  the  land  ia<- 
cluded  therein,  had  been^  granted  or  otherwise  en4irely  disposed 
of  by  the  State  of  Georgia,  and  placed  under  the  control  and  d?- 
rection  of  the  Commissioners,  and  that  no  part  thereof  was  va- 
cant or  subject  to  warrants  on  head  rights  at  the  tfme  of  the 
surveys  of  Dart  and  Davis :   that  said  Dart  and  Davis  uow 
claim  to  hold  the  land  thus  granted,  in  violation  of  the  rights  of 
complainants  as  Commissioners  and  proprietors ;  and  the  bilT 
then  prays  that  the  said  grants  may  be  declared  fraudulent  and 
void*  and  be  cancelled,  d&c. 

To  this  bill  the  defendant  Dart  has  demurred,  (the  defendant 
Davis  not  having  been  served  with  a  copy  of  the  bill,  &c.)  assign- 
ing various  causes  for  demurrer,  the  principal  of  which  is,  that  the 
bill  contains  not  any  matter  of  equity,  wherein  this  Court  can  give 
relief,  and  that  there  is  a  plain  and  adec^uate  remedy  at  law. 

It  is  urged  in  answer  to  the  arguments  addvced  in  favor  of  ihe 
demurrer,  that  whenever  a  fraud  has  been  perpetrated,  you  may 
come  into  a  Court  of  Equity,  and  particularly  when  the  fraud  re- 
lates to  grantfr,  and  that  this  is  the  proper  proceeding  to  set  asi^e 
letters  patent. 

Although  it  is  undoubtedly  true,  that  fraud  is  one  of  the  great 
sources  of  Chancery  jurisdiction,  it  is  not  correct  to  say,  that 
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it  18  exclusively  cognizable  therein.      It  i«,  in   many  cases,  cogni- 
zable in  a  Court  of  law,  and  sometimes  exclusively  cognizable  there. 
(1  Story^s  Eq.  68.)     The  fact,  therefore,  that  fraud  has  been  corn- 
Knitted,  will  not  per  se  entitle  the   complainants  to  redress  in  a 
Oourt  of  Equity,  if  a  plain  and  adequate  remedy  at  law  can  be  af- 
forded them.     If  ihe  aid  of  a  Court  of  Equity  is  not  indispensably 
necessary,  to  secure  them  from  the  violation  of  their  rights,  or  the 
consequences  of  the   fraud  that  has  been   perpetrated,  they  must 
seek  their  remedy  in  a  proper  tribunal.     It  will  be  proper,  there- 
fore, to  examine  this  nnatler,  in  order  that  it  may  be  ascertained 
whether  the  connplairiants  may  not  thus  protect  themselves  in  a 
Court  of  Law. 

It  is  argued  for  defendants,  that  ihe  complainants,  ihe  Jacksons^ 
by  their  own  shewing,  have  a  legal  title  to  the  lots  claimed  by  them; 
that  the  grants  whicTi  they  hold  are  senior  grants,  and  that  there- 
fore they  cannot  be  affected  by  the  junior  grants  to  defendants; 
and  that  as  defendants*  grants  are  founded  on  warrants  and  sur- 
veys, obtained  under  the  law  of  head  rights,  and  can  therefore  em- 
brace only  vacant  lands,  that  the  lots  held  by  the  Jaeksons  cannot 
be  affected  by  aach  grants,  and  that  they  may  be  amply  protected 
by  a  Couit  of  law;   and  I    confess  that  it  aeema  to  me,  that  these 
Arguments  are  unanswerable.  I  eannitt  conceive  how  ihe  Jacksons 
ican  be  injured  by  these  grants,  or  what  relief  they  would  seek 
from  a  Court  of  Equity.    In  an  action  of  ejectment  brought  againsU 
or  by  the  Jacksona^  their  elder  grant  would  be  suflicieot  to  en- 
sure  or  protect  their  rights  — and   if  the  State  bad   no  title  to  the 
lands  granted  to  Dirt  and  Dxvis^  as  ihecomplainHnts  allege  it  had 
not,  the  matter  is  properly  examiiiahle  at  law;  anrl  this  argument 
has  greater  strength,  from  the  additional  fact  shewn  by  the  com- 
plainanU,  that  the  Act  of  1T96  made  It  penal  to  attempt  to  run  any 
part  of  the  said  town  or  commons  of  Brunswick,  unler  any  pre- 
tence whatsoever;  and  that  said  grants  were,  therefore,  hy  com. 
plainaoto  own  shewing,  prohibited  by  utotutc  and  might  therefore. 
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be  impeached  collaterallj,  in  a  Court  of  law,  in  an  action  of  eject- 
ment    (See  Patterson  vs.  Winn^  11  Wheaton^s  Rep.  384,  5.) 

And  in  reference  to  the  title  of  the  Commissioners,  and  to  their 
right  to  come  into  Equity,  to  procure  the  cancellation  of  these  grants 
to  Dart  and  Davis^  after  the  most  careful  and  deliberate  investiga- 
tion of  the  numerous  Acts  relating  to  their  authority,  and  to  the 
town  of  Brunswick,  it  appears  to  me,  that  they  have  no  right  as 
Commissioners,  to  come  into  a  Court  of  Equity,  to  set  aside  the 
grants  made  by  the  State ;  that  neither  the  legal  nor  equitabJe  title 
to  the  vacant  lands  in  the  town  of  Brunswick,  resides  in  the  Com- 
missioners, and  that  if  the  State  has  made  an  improvident  or  mis- 
taken grant,  the  State  only  can  take  advantage  of  it.  (See  Jackson 
vs.  Lawton^  10  John.  Rep.  24.) 

The  demurrer  must  therefore  be  sustained,  and  the  bill  dls- 
piissed. 

L.  S.  D'Lyon  and  C,  S.  Henry,  in  support  of  demurrer — R. 
R.  Cuyler,  contra* 
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Shad  and  Shad,  adm^rs.  Norton,  vs.  Wilson  Fuller,  def't. 
Motion  to  dissolve  injunction. 

upon  tht  death  of  one  member  of  a  firm,  the  repretentaUvee  of  deceased  partner,  become  ten- 
ants iu  common  with  the  survivor,  and  are  entitled  to  an  account. 

But  the  survivor  is  alone  responsible  at  taw^  for  the  joint  debts,  and  therefore  the  rifht  to  the 
poesesiiion  and  dbposltion  of  the  joint  effects  remains  with  him. 

An  injunction  wilt  not  be  granted  at  the  instance  of  repreeeniaiives  of  deceased  partner,  to  re- 
strain sarvivor  from  selling  joint  efTects  at  public  ssle,  where  there  is  no  charge  of  fraud,  in- 
solvency, or  mi  'co.iduct,  allega  i  a8jaiiii>i  such  survivor,  and  where  there  is  no  proof  that  the 
account  has  been  withheld  for  an  unreasonable  time 

There  can  be  no  obj«>ciion  to  a  public  sale  of  the  joint  etTecto,  made  after  public  notice,  and  at  a 
proper  time  and  place. 

By   ROBERT  m.  CHABI^TOIV,  Judge. 

THE  bill  charges,  that  defendant  and  complainants*  intestate  were 
co-partners,  during  the  life-time  of  intestate,  in  a  large  dry  good 
store  in  Savannah,  under  the  lirm  of  Norton  ^  FuUer ;  thai  intes- 
tate died  sometime  in  the  month  of——,  1H86,  without  a  will ; 
that  complainants  having  been  appointed  administrators  on  his 
estate,  applied  to  defendant  foranaccountof  the  said  co-partner- 
ship affairs,  aa  they  stood  at  the  death  of  their  intestate,  and  what 
had  been  done  since  ;  that  defendant  had  refused  to  account,  and 
threatens  to  f«e11,  and  has  advertised  for  sale,  at  public  auction,  the 
whole  of  the  remaining  goods  and  effects  belonging  to  said  firm, 
without  the  consent  of  complainants,  and  to  the  great  injury  of  the 
estate  of  intestate.     The  bill  prays  for  an  account,  an  injunction 
to  restrain  such  public  sale,  and  for  general  relief.     The  applica- 
tion having  been  presented  to   me  on  the  11th  January,  and  the 
sale  being  advertised  for  the  12th,  in  conformity  with  the  prece- 
dents established  by  some  of  my  predecessors,  to  grant  an  injunc- 
tion in  the  first  instance,  where  the  danger  was  imminent  and  irre- 
mediable, I  ordered  the  writ  of  injunction  to  isstie,  to  reetT.iin  the 
defendani  from  selling  the  co-purlnerBhipeffipctJsexeept  at  retail, 
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and  in  the  ordinary  course  of  bnmness,  until  further  order — lear- 
jng  it  to  the  defendant  to  move,  at  any  time,  for  the  diBsolution 
of  the  injunction,  which  motion  he  now  makea. 

It  is  true,  that  although  upon  the  death  of  one  member  of  the 
firm,  the  c«>-partnership  may  be  said  to  be  dissolved,  yet  that  it  re- 
mains for  certain  purposes,  and  that  the  representatives  of  the  de- 
ceased partner  are  tenants  in  common  with  the  survivor,  and  enti- 
tled to  an  account  As  such  survivor,  however,  is  alone  responsi- 
ble at  /aio,  for  the  joint  debts,  the  right  to  the  possession  and  dis- 
position of  the  jt»int  effects  remains  with  him,  and  upon  him  de- 
volves the  duty  of  winding  up  the  concern.  This  right  has  never 
been  denied  to  him,  unless  the  articles  of  copartneship  have  proTi- 
ded  for  the  contingency  of  death,  or  fraud,  misconduct  or  insolv- 
ency are  charged  against  him.  ^o  such  allegations  are  made  by 
the  bill,  but  the  application  is  grounded  on  the  denial  of  the  ac- 
count, and  the  intention  of  defendant,  made  manifest  by  his  adver- 
tisement, to  sell  the  joint  effects  at  public  Huction. 

In  reference  to  the  first,  I  have  only  to  say,  that  no  case  has 
been  presented  to  me,  where  an  injunction  has  been  granted,  upon 
the  sole  ground  of  a  refusal  to  account  with  representatives  of  a 
deceased  co-partner,  unaccompanied  with  any  charge  of  fraud,  in- 
solvency, misconduct,  6lc.;  and  apart  from  authority, lam  notdia* 
posed  to  grant  an  injunction  on  such  an  allegation,  unless  it  was 
also  shown  to  me,  that  the  defendant  had  withheld  such  ac* 
counts  for  an  unreasonable  time,  which,  connected  with  other  rir- 
custances,  might  be  evidence  of  misconduct  or  fraud.  As  this  bill 
does  not  state  ihe  lime  of  the  death  of  complainants'  intestate,  but 
only  that  he  died  during  the  year  that  has  just  passed,  I  am  unable 
to  say  whether  the  account  has  been  wit*  held  for  such  an  unrea- 
sonable time,  as  would  per  se,  authorise  an  injunction. 

But  it  is  urged  by  the  solicitors  for  complainants,  that  as  no  ac- 
count has  been  exhibited  by  the  defendant,  nor  annwer  filed  by 
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Rim,  that  the  facts  of  thiis  case  are  to  be  ascertaioed  by  reference* 
in  the  bill  alone  ;  that  there  w  wo  proof  of  joirvt  debts,  and  th»it  the 
rrght  of  surviving  co-partnei^  to  sell  the  joiiH  efiectSy  w  foiifidod- 
Hpon  hi«  legal  liability  lo  respond  to  the  joint  debts ;  tfiat  the  exist- 
ence of  the  necessity  raiist  precede  the  exercise  of  the  right;  and 
that  if  there  are  no  debts,  then  the  reason  of  the  rule  ceases ;  the- 
surviving  6o-partner  has  no  powei"  to  sell  against  the  consent  of  the 
other  tenants  iry  con>mon«   (the  representatives  of  deceased  parV' 
ner,)  and  thai  the  latter  may  have  partition  in  k4ndr  if  they  prefer 
it ;  and  that  when  it  18  said  in  the  bixiks,  that  a  sale  is  the  proper 
method  of  winding  tip  the  affairs  of  the   co-partnership,  a  *' judi- 
cial*' sale  is  meant:    a  sale  made  by  the  direction  of  a  Court  oi 
Chancery,  and  under  the  supervision  of  its  officers.     I  have  given 
to  these  firgaments  the  reflection  to  which  t^iey  were  entitled,  from 
the  ability  with  which  they  were  urged,  but  they  have  failed  to  con^ 
vince  me,  that  they  are  sufficient  to  authorise  me  in  upholding  this 
iiijtmction.    Looking  to  the  bill  alone,  I  cannot  see  that  the  defend- 
ant is  doing*  or  about  (o  do,  that  which  he  ought  not  to  do.     Con- 
ceding that  there  are  no  joint  debts,  yet  it  seems  to  me,  ihata  pub- 
lic sale  of  the  joint  effects,  made  after  proper  notice,at  a  time  when, 
and  a  place  where,  ;  11  the  buyers  in  market  may  be  present,  and 
conducted  by  one,  in  whom  the  intestate,  in  his  life-time,  reposed 
confidence — ^who  is  jointly  interested  in  the  subject  matter  of  the 
sale,  and  against  whom  no  charge  of  fraiMl,  nor  suspicion  of  insol- 
vency i»  alleged — it  seems  to  rae,  that  such  a  sale  would  be  a  much 
more  fair  and  accunrte  method  of  ttscertaining  and  divi<ling  the  value 
of  the  joint  eflT  cts,  than  any  division  "in  kind"  which  could  be 
made,  however  skilful  the  partitioners  might  be.     It  is  the  nietho<i 
pointed  out  by  law,  fir  all  sile.^  on  execniyoth  ^Lt.  and   it  is  the 
mode  that  would  have  to  be  pinrsued,  if  a  sale  should  beonleredby 
this  Court,  as  prayed  for  by  the  bill ;  and  it  is  the  course  which  the 
complainants  must  themselves  adopt,  if  they  should   receive  then 
intestate's  share  in  kind. 
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I  have  no  disposition  to  aroid  the  decision  of  the  other  point 
faised  by  the  counsel  for  the  defendant,  viz.  that  no  injunction 
can  issue  under  our  statutes,  unlesa  bond  and  security  be  griven. 
I  have,  however,  reason  to  believe,  that  this  pni^  has  been  deter-f 
rained  by  the  Judges  in  Convention,  and  as  it  becomes  unneces- 
sary to  make  any  derision  upon  it  in  this  case,  and  as  it  is  repre-» 
sented  that  it  is  material  to  the  interests  of  defendant  that  the  is* 
sue  of  this  application  should  be  made  known  at  as  early  a  day  a9 
possible,  I  have  not  thought  it  necessary  to  withhold  my  decision/ 
until  the  opinion  I  have  adverted  to  could  he  procured — and  I  haver 
not  thouji^ht  it  advisable  to  determine  it,  until  such  opinion  could  be 
ascertained* 

It  is  therefore  ordered,  that  the  injunction  granted  in  this  cause 
be  dissolved. 

McAllister  6l  Henry,  for  motion— Berrien  &-  Law,  contra* 
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The  State  vs.  George  I.  Henlev. 

Indictment  for  stabbing  another^  not  in  his  oion  defence. —  Ver^ 

dictf  Guilty* 

A  new  trial  will  not  be  graated,  to  fvm iah  an  opportuniij  to  impeach  the  credibility  of  a  wiu 
neea,  who  gave  testimony  on  the  trioL 

AAer  verdict,  when  the  motion  for  a  new  trial  is  conaidered,  the  Court  must  judge  not  only  of 
the  competency,  but  of  the  ^ect  of  evidence. 

After  conviction,  the  pris»oaer  moved  for  a  new  trialt  producing  the  affidavit  of  proeecutor,  that 
he  had  sworn  falsely  on  the  trial,  and  that  prisoner  never  stabbed  him.  But  it  appearing  to 
the  Court,  that  the  piosecuier  bad  been  drinking  liquor,  and  that  his  mind  was  clouded  there- 
by, at  the  time  8«ich  alBdavit  was  administered ;  that  the  contents  of  such  affidavit  were  not 
read  to  him  by  the  Magistrate,  and  that  he  was  sworn  thereto,  upon  his  saying  that  he  knew 
the  contents — ^that  said  affidavit  was  made  by  prosecutor,  with  the  intei^iiou  of  immediately 
leaving  the  State  ;  that  there  was  strong  ground  to  believe  that  he  was  umpered  with;  and 
the  identity  not  being  clearly  proved,  and  his  testimony  given  on  the  trial,  having  been  coft> 
firmed  by  two  disinterested  witnesses — the  motion  was  refused. 

Quttre^  if  a  new  trial.can  bo  granted  on  the  meriU^  in  a  case  beyond  a  misdemeanor  1 

But  such  new  trial  will  not  be  granted,  when  the  presiding  Judge  is  satisfied  of  the  conectness 
of  the  verdict. 

Xlie  prisoner  on  being  put  upon  his  trial,  challenged  a  juror  j9srefnpfor»7y,  and  he  was  set  aside. 
The  Jury,  after  bearing  the  eridence,  not  being  able  to  agree,  were  discharged  by  consenu 
The  prisoner  was  again  put  upon  his  trial  at  the  same  term,  and  one  of  the  jurors  whom  he 
had  chaUengedperem/>ror>7y  at  the  former  trial,  being  again  presente^  to  him,  was  challenged 
by  Yiimfor  causey  and  the  cause  assigned  was,  that  he  had  set  him  aside  pere«v»plort7y  on  the 
former  trial,  and  thereby  created  a  pr<gudice  on  his  mind.  Meld,  that  it  was  not  a  good  chal* 
lengeyor  cause. 

By  JEtOBBITT  W.  CBLUil^TOlV,  Judge* 

THIS  is  a  motion  for  a  new  trial,  upon  the  following  grounds : — » 
Ist.  Because  since  the  trial  of  the  prisoner,  he  has  discovered 
new  evidence,  material  and  important  to  his  defence,  2d.  Be* 
cause  the  prosecutor  and  witness,  John  iec,  who  was  sworn  on 
the  trial,  has  since  the  said  trial,  voluntarily  made  an  affidavit, 
and  delivered  the  same  to  the  prisoner,  in  which  he  admits  his 
innocence  of  the  charge,  and  the  falsity  of  the  statements  made 

Part.  h. — M.  3. 
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on  8aid  trial,  by  the  said  witness,  and  which  in^enced  the  Sury 
in  rendering  a  verdict  ofconyiction.  The  3d  ground  was  waived 
on  the  arginnent*  4ih.  Because  upon  the  second  trial  of  the 
prisoner,  the  same  Jurors  who  were  challenged  bj  him  on  the 
first  trial,  were  again  placed  upon  the  pBnel,  and  ha?iBg  heei> 
compelled  to  challenge  or  accept  said  Jnrors,  he  was  thereby 
prejudiced  in  his  right  to  ehallenge,  by  being  compelled  to  ex- 
haust his  number  of  peremptory  challenges  from  the  original 
panel. 

The  first  and  second  grounds  may  be  examined  together.     The 
newly  dbcovered  evidence  consists  of  the  affidavits  of  John  Mul- 
ligan  and  Wm,  McDermott,  both  of  whom  swear,  that  they  were 
imprisoned  in  the  room  with  John  Lee,  the  prosecutor  on  the  above 
indictment,  and  that  diey  frequently  heard  lam  declare,  that  he  be- 
lieved the  prisoner  to  be  innocent,  and  on  the  day  on  which  priso- 
ner was  tried,  and  before  Lee  left  the  Jail,  to  give  his  testimony, 
he  repeated  his  belief  of  the  innocence  of  prisoner,  and  prayed  to 
God  that  he  might  get  clear.     I  may  dismiss  these  affidarito  with 
the  remark,  that  a  new  trial  will  not  be  gniiKed  to  ftimish  an  o|>- 
portunity  to  impeach  the  credibility  of  a  witness  who  gave  testi- 
mony on  the  trial.    After  these  alleged  deelarations,  he  gave  tosti- 
mony  to  the  contrary,  and  it  woirid  be  introducing  a  dangerous 
principle,  to  allow  the  verdict  to  be  set  aside  on  affidavits  like  these. 
But  the  affidavit  of  Lee  himself,  made  since  the  trial,  and  now 
offered  in  support  of  this  motion,  requires  a  more  attentive  consid- 
eration.    That  affidavit  declares,  that  since  his  dischai^e  ftt>m 
Jail,,  he  has  thought  on  all  the  circumstances,  and  that  being  ni^out 
to  leave  Savannah  for  the  West  Indies,  he  wishes  to  do  justice  to 
the  ^)ri8oner,  and  to  declare  the  truth.    He  says  that  he  (X*ee,)  did 
draw  a  knife  oo  George  Millen,  before  JIfi'ZZen  knocked  Hm  down  - 
that  he  fell  with  the  knife  in  his  hand,  and  knows  that  he  was 
wounded  in  the  fall ;  that  priaoner  did  not  touch  him  till  after  he 
felt  the  wound ;  that  the  knife  he  used  to  peel  potatoes  with,  was 
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mlLaife  belonging  to  the  pilot  boat,  and  was  not  a  pointed  knile  : 
that  on  the  day  of  the  trial  of  pneoiter,  as  he  (Lee)  arrived  at  the 
i^oart  House,  he  was  perdtmded  hy  John  Low,  and  others,  to  charge 
l^seaer  with  having  stabbed  him ;  that  he  was    threatened  with 
being  prosecuted  and  punished,  if  he  did  not  swear  in  Uiat  way,  by 
the  said  John  Low,  and  was  compiled  to  come  back  to  Savannah 
Cer  that  purpose  ^  bat  that  now  being  out  of  Jail,  and  no  longer  in 
the  power  of  John  Low,  he  makes  this  statement  to  show  why  he 
swore  on  the  trial  as  he  did,  and  that  before  he  did  so  swear,  he 
prayed  at  the  Jail,  that  prisoner  might  get  clear,  because  he  knew 
that  prboaer  did  not  stab  hinu     This  affidavit  is  sworn  to,  on  the 
^8d  February,  1837,  before  Wm.  A.  Pittman,  J.  P.  and  witnessed 
by  J%09.  F.  Moxham  and  Henry  Hay.      These  affidavits  are  met 
by  the  Solicitor  General,  by  the  deposition  of  Wm.  A.  Pittman, 
the  said  Magistrate,  that  he  was  at  IHhhle*^  shoj)*  on  his  horse,  in 
the  latter  part  of  February  l^st,  and  thatlie  was  called  by  Rohhins, 
to  swear  one  John  Lee^  and  another  person,  whose  name  he  does 
Bot  now  recollect,  and  that  he  did  swear  them  to  an  affidavit,  the 
purport  of  which  he  does  not  know,  as  he  was  told  by  them  that 
they  had  heard  the  contents  read ;  that  he  thinks  Lee  had  been 
drinking,  but  that  he  did  not  seem  to  be  srery  drunk,  and  that  this 
was  the  only  affidavit  which  he  took  from  said  Lee.  The  Solicitor 
General  also  pioduces  the  affidavit  of  John  B.  Mills,  who  states, 
that  he  was  Steward  of  the  Hospital  in  August  last,  when  one  JoAn 
Ijee,  a  seaman,  was  brought  to  Jail,  wounded  by  a  stab  in  the  back ; 
that  he  was  in  a  critical  situation,  and  in  his  sane  moments,  when 
no  one  was  near  him  who  could  influence  him,  of  his  own  free 
will  he  stated  to  witness,  that  one  of  ihe  two  men  who  came  to- 
gether on  board  the   pilot  boat  of  John  Low,  in  July,  had  stab- 
bed him;  that  he  did  not  know  hts  name,  but  that  it  was  the 
short  man.     The  affidavit  of  the  attending  physician.  Dr.  Rich- 
ard D.  Arnold,  was  also  produced,  who  testifies,  that  he  ex- 
amined the  back  of  Lee,  whilst  in  the  Hospital*  and  found  a  cica- 
trix about  5-8  or  3-4  of  an  inch  broad,  (evidenily  resulting  from  a 
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penetrating  instrument,)  in  the  left  side  of  the  spinal  ridge,  in  the 
lumbar  region :  that  his  situation  was  very  critical,  and  Uiat  de- 
ponent thinks  that  it  was  occasioned  by  said  wound,  and  that  from 
the  situation  of  it,  he  does  not  believe  that  he  could  hare  received 
It  by  falling  on  any  instrument,  tmless  that  instrument  was  of  con- 
siderable length,  such  as  an  ordinary  sword  cane,  of  twenty  inchesr, 
or  upwards;  and  that  from  the  cicatiix,  he  judges  the  stab  to  have 
been  a  deep  one.     The  prisoner's  counsel  then  introduces  the  affi- 
davit of  Thomaa  F.  Moxham^  who  swears,  that  he  was  present 
when  Justice  Pittman  administered  an  oath  to  John  Lee,  on  the 
23d  February,  1837,  and  that  he  knows  that  said  Lee  was  well 
aware  of  the  contents  of  the  affidavit,  as  deponent  inquired  of  him 
if  he  was,  and  he  replied  "  yes :"  that  (he  said  L^e  had  been  drink- 
ing, but  was  not  so  affected  by  drink  as  not  to  tmderstand  the  affi- 
davit, or  to  be  incapable  of  swearing  to,  and  subscribing  it     The 
affidavit  of  John  Low  has  since  beep  handed  to  me,  in  which  he^ 
denies  that  he  has  ever  used  any  threats  towards  Lee<,  or  offered 
any  bribe  to  him,  or  in  any  way  attempted  to  influence  him  to  pros- 
ecute either  prisoner  or  Millen,  or  any  other  indtvidual,  or  to  give 
testimony  against  them.    The  affidavit  of  Hugh  Cullen  is  also  in- 
troduced, (a  part  of  which  being  founded  on  hearsay  testimony,  is 
therefore  inadmissible,)  in  which,  among  other  things,  he  testifies, 
that  Spencer,  the  clerk  of  prisoner's  step-father,  was  three  times 
at  deponent^s  house,  after  the  trial,  to  see  Lee,  during  the  two  days 
that  Lee  remained  with  deponent,  after  the  trial,  and  that  Lee  was 
very  drunk  on  the  first  of  those  days,  and  that  his  habits  were  in- 
temperate. 

Upon  these  affidavits  the  motion  is  presented  to  me,  and  it  will 
be  my  duty  now  to  enquire,  whether  the  legitimate  eflfect  of  such 
evidence  would  be  to  require  a  different  verdict,  for  I  agree  with 
the  Court,  in  Lvdlow*s  heirs  vs.  Park,  (4  Ham.  Ohio  Rep.  6,)  that 
after  verdict,  when  the  motion  for  a  new  trial  is  considered,  the 
Court  must  judge,  not  only  of  the  competency,  but  of  the  effect  of 
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evidence.    To  do  this  properly,  I  must  advert  briefly  to  the  testis 
tnony  given  in  the  cause.     I  must  see  which  of  these  two  contra* 
dictory  8tatement^»  on  the  part  of  Lee,  is  to  be  believed.     I  must 
contrast  them  with  the  facts,  as  testified  to  by  other  witnesses,  and 
then  determine  whether,  after  this  examination,  such  a  case  is  pre* 
sented  to  me,  as  will  authorise  me  in  putting  aside  this  verdict 
The  prisoner  has  been  twice  tried.     On  tlie  first  trial,  the  Jury 
could  not  agree,  and  were  discharged  by  consent.    The  situation  of 
the  prosecutor,  who  had  been  confined  in  Jail  for  five  or  six  months, 
in  consequence  of  not  being  able  to  give  secniity  to  prosecute,  and 
who  was  sufilering  from  the  effects  of  his  wound  and  confinement, 
seemed  to  me  to  require,  that  he  should  not  be  detained  in  Jail  until 
the  next  term  ;  and  as  I  saw  nothing  in  law  or  justice  against  it,  and 
a  great  deal  of  humanity  in  it,  I  acceded  to  the  motion  of  the  So- 
licitor General,  and  ordered  that  the  prisoner  should  be  tried  again 
at  the  same  term. 

On  that  second  tiial,  Lee,  the  prosecutor,  testified,  that  he  was 
cooking  in  the  galley  of  the  pilot  boat  Sarah  M.,  when  George 
Millen  came  down  and  commenced  searching  for  a  seaman  ;  that 
witness  told  him  that  the  man  was  at  the  mast  head,  and  reroon- 
•strated  with  him  against  throwing  the  things  about,  when  Millen 
picked  up  a  piece  of  wood  and  knocked  witness  over  the  head : 
that  he  fell   against  a  cask,  and  that  whilst  lying  in  a  "slanting'* 
}>osition,  against  such  cask,  prisoner,  who  had  followed  Millen 
down,  took  a  knife  which  was  on  the  top  of  the  copper,  and  stab- 
bed witness  in  the  back.     Lee  swears  distinctly,  that  he  had  no 
knife  in  his  hand  when  Millen  and  prisoner  came  down,  or  whilst^ 
they  were  below  :  that  before  they  came  down,  he  had  been  peel- 
ing potatoes  with  a  sharp  pointed  knife,  but  that  he  had  placed  it 
on  the  lids  of  the  coppers,  from  which  place  prisoner  took  it,  and 
stabbed  him.     He  admits  that  he  was  rendered  quite  "  stupified,'* 
though  not  insensible,  by  the  blow  which  Millen  gave  him,  and 
says,  in  his  cross  examination,  that  it  was  hard  to  say  who  struck 
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hiiDt  but  that  Millen  and  prisoner  were  the  only  perions  down  in 
die  cook's  gaUey,  and  that  Millen  did  not  stab  him  ;  but  he  swears 
tlmt  ha  had  no  knife  in  hts  hand  before  he  fell,  and  that  he  was 
quite  sure  he  did  not  stab  himself,  and  that  there  was  also  a  slight 
scratch  on  his  right  arm.  It  was  quite  erident  to  the  Court,  that 
the  witness  had  not  a  rery  clear  idea  of  what  passed,  after  he  was 
struck  down  by  MilUn,  but  he  was  Corroborated  in  the  £itcts  of 
his  being  so  struck  down,  that  when  he  fell  he  had  no  knife  of  any 
description  in  his  hand,  and  that  prisoner  was  the  indiyidual  who 
stabbed  him,  by  the  testimony  of  Joseph  Knight  and  Hugh  S. 
Watts,  who  do  not  seem  to  hare  any  interest  in  the  Blatter,  and 
who  describe  the  position  of  the  knife  before  prisoner  took  it,  and 
the  manner  of  his  stabbing  Lee,  with  a  minuteness  and  distinctness, 
that  leare  no  room  to  doubt,  that  they  either  saw  what  they  have 
sworn  to,  or  else  that  they  hare  perjured  themselres.  The  posi- 
tion in  which  they  were,  looking  down  upon,  and  immediately  over 
the  parties  in  the  hold,  with  no  impediment  to  their  vision,  gave 
them  full  opportunity  of  seeing  all  that  was  going  on.  They  also 
swear,  that  when  Lee  received  the  stab  in  the  back  from  prisoner, 
he  groaned,  and  prisoner  made  another  stab  at  him,  and  Lee  threw 
up  his  right  arm,  and  received  the  second  stab  upop  it.  The  tes- 
timony of  these  witnesses  is  assailed  by  Dr.  George  Millen  only, 
who  swears,  that  before  he  struck  Lee  down,  the  latter  flourished 
a  knife  about  the  person  of  witness,  and  that  he  knocked  him  down 
therefor;  that  he  fell  with  the  knife,  (a  common  sailor  knife  with 
a  wooden  handle)  and  thtew  his  hand  behind  him  when  falling, 
and  witness  thinks  it  "  possible  and  probable,"  that  Lee  received 
the  wound,  when  he  was  falling,  from  the  knife  which  he  had  in 
his  hand,  and  that  although  he  saw  prisoner  grapple  with  Lee,  he 
did  not  see  him  stab  him,  and  does  not  think  that  he  could  have 
done  so  without  his  seeing  iU  He  admits,  however,  (what  the 
other  witnesses  have  testified  to,)  that  after  he  knocked  Lee  down, 
he  stepped  back,  and  that  som^  one  from  above  commenced  kick- 
ing or  striking  him,  {Millen)  and  that  he  then  went  on  deck,  leav- 
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ing  prisoner  and  Lee  below — prisoner  «n  his  knees  and  Lee  on  his 
breech.   When  it  is  recollected  that  Millen  was  a  participafpr  in  this 
violence  to  LeCy  that  he  immediately  after  having  struck  Lee  down, 
was  kicked  and  cuffed  from  above,  by  which  his  attention  must  ne- 
cessarily have  been  diverted  from  prisoner  aod  Lee^  and  that  he 
rushed  on  deck  to  make  a  better  defence  or  fight,  leaving  prisoner 
and  Lee  below ;  that  his  positive  testimony  that  Lee  had  a  knife 
in  his  hand  is  as  equally  positively  denied  by  Lee,  Knight  and 
WattSf  and  that  against  the  positive  statement  o£  the  two  latter, 
that  they  saw  prisoner  stab  Lee,  first  in  the  back,  and  then  in  the 
right  arm,  he  ofiers  only  the  probability  aad  possibility  that  Lee 
may  have  wounded  himself  in  the  fall,  it  is  hard  to  conceive  how 
the  Jury  could  have  come  to  a  difiSsrent  conclusion  than  they  did. 
Throwing  aside  entirely  the  testimony  of  Lee,  they  had  the  posi- 
tive testimony  of  two  witnesses,  who  were  not  proved  to  be  inter- 
ested, both  to  the  fact  that  Lee  had  no  knife  in  his  hand,  and  con- 
sequently could  not  have  fallen  on  it,  and  also,  that  prisoner  was 
the  individual  who  stabbed  Lee.     Now  I  am  called  to  put  aside 
this  verdict  and  nullify  the  efiect  of  this  evidence,  upon  the  faith  of 
an  afiidavit,  made  by  an  individual,  in  a  shop,  where  be  had  been 
drinking,  which  deposition  is  in  opposition  to  his  former  testimo- 
ny delivered  in  a  Court  of  Justice,  when  he  was  perfectly  sober, 
and  whea  he  was  examined  and  re-examined  on  two  occasions ; 
and  in  denial  of  his  statement,  made  when  he  was  very  ill  in  the 
Hospital,  and  when  there  was  no  undue  influence  used  towards 
him,  and  when  the  attending  physician  declares  his  belief^  that  the 
wound  could  not  have  been  inflicted  by  a  weapon  of  less  than 
twenty  inches  in  length.     The  case  of  the  Greai  FmUs  Mtmufac- 
turing  Company  vs.  McUherSf  S  N*  H.  Rep.  574.     (7  Amer.  C. 
L.  Rep.  114,)  has  b«en  adduced  by  the  prisoner's  counsel,  as  a 
case  analo^^otts  to  the  preseat.     It  appeared,  in  that  case,  that  one 
MaulfoHf  who   testified  for  the  defendaat  on  the  trial,  had  since 
beeh  indicted  for  peijury  in  his  testimeoy*  had  pleaded  guilty  to 
the  charge,  and  had  been  sentenced  to  the  State's  Prison,  and  on 
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motion  for  new  trial  the  Conn  say,  "  We  think  that  the  conviction 
of  one  of  the  defendant's  witnesses  of  perjury  in  this  cause,  fur- 
nishes a  good  reason  why  the  verdict  should  not  be  permitted  to 
stand.  An  indictment  for  perjury,  found  by  a  Grand  Jury,  is  no 
ground  for  a  new  trial,  and  perhaps  a  conviction  is  not,  if  founded 
upon  the  testimony  of  those  who  are  interested  in  the  cause.  But 
in  this  case,  the  witness  has  been  convicted  on  his  own  confession.'* 
We  have  not  the  report  of  this  case,  and  cannot  therefore  tell,  whe- 
ther there  had  been  (m  the  trial,  any  corroborating  testimony  to 
the  particular  facts,  detailed  by  the  witness  Moulton^  but  apart  from 
that,  I  remark,  that  when  a  sane  individual,  upon  an  indictment 
charging  him  with  perjury,  with  a  full  knowledge  of  the  bodily 
suffering  and  imprisonment  that  will  follow  his  confes&ion,  pleads 
guilty  to  the  charge  in  a  Court  of  justice,  the  idea  that  he  has  been 
tampered  into  such  confession,  would  be  wholly  absurd.  But  no 
such  absurdity  will  attach  to  the  idea,  when  such  confession  is 
made  in  a  shop,  where  the  individual  has  been  drinking,  and  so 
far  intoxicated  as  to  be  perceptible  to  the  Magistrate  who  admin- 
istered the  oath ;  and  when  it  is  made  known,  that  in  addition  to 
this  clouded  state  of  mind,  the  oath  thus  administered,  in  a  place 
so  very  unlike  a  Court  of  justice,  was  not  even  read  to  him,  but  he 
was  sworn  upon  his  saying  that  he  knew  the  contents ;  and  when 
we  know  how  easily  an  illiterate  man  may  have  one  affidavit  read 
to  him,  and  another  presented  for  his  oath,  and  that  this  paper  so 
sworn  to,  was  not  intended  to  bring  down  punishment  upon  his 
head,  as  in  the  case  of  Moulton,  but  was  made  with  the  intention 
of  immediately  leaving  the  State,  I  think  that  the  time,  the  place, 
the  inducement,  the  consequences  of  the  two  cases  are  so  different, 
as  to  justify  me  in  the  assertion,  that  one  furnishes  no  authority  for 
the  other.  To  make  the  distinction  more  manifest,  the  identity  of 
Moulton  was  clearly  ascertained  by  his  pleading  guilty  in  open 
Court,  and  thereby  confessing  that  he  was  the  same  person  who 
had  testified  in  the  suit,  whereas  here,  the  only  proof  that  is  offered 
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to  shew,  that  the  John  Lee  who  swore  to  the  affidavit^  was  the 
(Same  John  Lee  who  proeecuted  prisoner,  is  the  fact^  that  he  is 
styled  the  pf osecator,  in  an  affidavit,  the  signatttre  o£  which  is  not 
shown  to  be  the  signature  of  John  Lee  who  prosecuted,  and  when 
it  is  not  stated  that  he  is  known  to  such  Magistrate  to  be  the  same 
person  who  testified  in  the  case ;  and  indeed  when  tlie  Magistrate 
declares^  that  he  (the  Magistrate,)  did  not  know  what  was  stated 
therein.     Without  laying  further  stress  on  this  circumstance,  T  add» 
that  with  positire  proof  of  identity,  the  failure  in  this  affidavit,  so 
carefully  drawn  up,  to  account  for  the  stab  or  scratch  in  the  right 
arm,  which  Knight  aud  Watts  swore  was  inflicted  by  prisoner, 
and  which  Lee  recollected  to  have  seen,  would  have  cast  sufficient 
doubt  over  the  truth  of  this  statement,  taken  in  connexion  with  all 
other  facts,  to  have  made  me  discredit  it.     He  surely  did  not  get 
stabbed  on  the  left  part  of  the  back,  and  the  right  arm,  by  the  same 
blow. 

It  has  been  urged  that  this  affidavit  of  the  Magistrate  will  not 
be  received  to  contradict  his  attestation,  but  when  I  find  that  such 
affidavit  is  not  contradicted  by  the  subscribing  witness  Moxham^ 
and  is  confirmed  in  the  allegation  that  Lee  had  been  drinking^  I 
do  not  feel  myself  authorised  to  put  it  aside. 

But  I  am  bound  to  see  what  effect  the  evidence  would  have  on  a 
new  trial.     These  affidavits  could  not  be  used  on  such  trial,  unless 
Lee  himself  should  again  be  made  a  witness.     Lee  is  a  seaman,  a 
stranger — ^having  no  ties  here ;  his  affidavit  discloses  that  at  the  time 
of  hie  making  it,  he  was  about  to  leave  Savannah  for  the  West  In* 
dies;  he  has  made  himself  liable  to  be  indicted  for  perjury,  either 
by  John  Low,  whom  he  has  accused  of  suborning  him,  or  of  priso- 
ner against  whom  he  has  sworn.    Under  these  circumstances,  it  is 
scarcely  possible  to  suppose  that  he  will  voluntarily  return.     The 
evidence  on  such  new  trial,  would,  then,  be  confined  to  the  testimo- 
ny of  Knight  and  Watts  on  the  part  of  the  Sute,  and  MilUn  on 

Part.  ii. — N.  3. 
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the  part  of  the  prisoner — on  the  one  side,  there  would  be  disinter* 
ested  witnesses,  and  on  the  other  (without  intending  to  cast  unn^ 
cessary  reflection,)  a  witness,  who  from  his  connexion  with  th« 
case,  would  be  supposed  to  have  a  bias  ;  there  would  be  two  wit- 
nesses against  one — positive  testimony  (so  Car  as  proof  of  stab- 
bing,) against  negative.  Would  not  the  result  be  the  sameT  But 
suppose  Lee  should  be  here.  The  Solicitor  General  after  this 
proof  of  his  worthlcssness  would  not  place  him  on  the  stand,  and 
if  a  witness  at  all,  he  would  testify  on  the  part  of  the  prisoner ;  but 
would  not  that  testimony  be  destroyed  by  proof  of  what  he  had 
before  sworn  to,  and  must  not  the  verdict  still  be  based  on  the 
aame  testimony  as  if  he  were  not  here  !  Considered  in  any  way, 
these  affidavits  would  have  no  effect  on  another  trial« 

It  is  not  necessary  for  me  to  decide  whether  a  new  trial  on  the 
merits  can  be  granted  in  any  case  beyond  a  misdemeanor,  but  it 
certainly  will  not  be  granted  when  the  presiding  Judge  is  satis- 
fied of  the  correctness  of  the  verdict. 

It  remains  for  me  to  examine  the  ground  assumed  by  prisoner's 
counsel,  in  reference  to  the  refusal  of  the  Court  to  allow  him  to 
challenge  for  cause^  a  juror  whom  he  had  challenged  peremptori- 
ly on  the  former  trial.  If  the  prisoner  has  been  denied  any  right, 
however  guilty  he  may  in  truth  be,  he  will  nevertheless  be  entitled 
to  a  new  trial.  When  the  Jury  were  being  empanelled  on  the 
second  trial,  a  juror  was  presented  to  the  prisoner  and  challenged 
for  cause^  and  the  cause  assigned  was,  that  he  had  been  peremp- 
torily challenged  by  prisoner  on  the  former  trial,  (which  ended  in 
a  mis-trial.)  I  determined  that  this  was  not  a  good  challenge  for 
cause.  The  prisoner  then  put  the  juror  on  his  voire  dire^  and 
after  receiving  his  statement  on  oath,  that  he  had  not  formed  and  ex- 
pressed any  opinion  in  the  case,  and  that  he  had  neither  bias  nor 
prejudice  for  or  against  him,  he  again  peremptorily  challenged 
him.  The  principle  now  assumed  by  the  prisoner's  counsel  id, 
that  a  peremptory  challenge  is  always  considered  by  jurors  as  an 
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%ttackupon  their  integrity  ;  as  a  suspicion  on  the  part  of  ^te  priso- 
ner  that  the  juror  will  not  do  him  justice,  and  that  this  creates  a 
prejudice  in  the  mind  of  the  juror  against  the  prisoner,  which  ren* 
ders  him  unfit  to  sit  on  the  trial ;  and  this  <*  legal  presumption" 
of  prejudice  is  supposed  not  to  he  falsified  or  removed,  by  the  sub- 
sequent oath  on  the  part  of  the  juror,  that  no  such  prejudice  does 
in  fact  exist.     Before  I  make  such  a  decision,  I  must  look  to  the 
principle  upon  which  it  is  based,  and  the  consequences  that  will 
follow  it     This  prejudice  on  the  part  of  the  juror,  I  repeat,  is  sup- 
posed to  be  aroused  by  the  impeachment  of  his  integrity  by  the 
prisoner.  It  is  not,  therefore,  a  prejudice  growing  out  of  a  know- 
ledge of  the  circumstances  of  the  case,  nor  because  of  any  rela- 
tionship or  feeling  which  he  may  have  for  those  who  are  piose- 
euting — but  it  is  a  prejudice  against  the  person  of  the  prisoner, 
springing  from  hka  attack  on  the  jurors'  integrity,  and  which  em- 
bitters his  feelings,  so  far  as  to  prevent  him  from  doing  the  priso- 
ner justice.   Such  a  prejudice  cannot  with  any  kind  of  consistency 
or  reason,  be  confined  to  the  particular  indictment  then  about  to  be 
tried  against  the  prisoner.   It  would  reach  other  indictments,  to  be 
tried  by  the  same  panel,  at  the  same  term.     Suppose  that  four  in- 
dictments should  be  found  against  a  prisoner,  at  one  term.     (This 
has  happened  in  this  Court,  and  it  is  not  impossible,  therefore,  that 
it  may  again  happen.)  Upon  each  he  is  entitled  to  twenty  peremp- 
tory challenges,  and  on  the  trial  of  three,  he  has  used  that  privi- 
lege.    When  put  upon  his  trial,  on  the  fourdi  indictment,  he  can 
still  challenge  twenty  peremptorily,  and  he  can  also  set  aside  the 
sixty  JurorSf  whom  he  has  challenged  peremptorily,  on  the  three 
indictments  on  which  he  has  been  triad,  although  they  should  swear 
to  him,  that  they  were  wholly  impartial,  and  though  be  should  be 
unable  to  falsify  their  oaths,  or  to  shew  that  there  was  the  least 
suspicion  against  them,  save  what  he  hss  chosen  to  cast,  by  his 
peremptory  chaUenge.     Thus,  on  this  fourth  indictment,  if  the 
principle  contended  for  be  correct,  instead  of  having  twenty,  he 
would  have  eighiy* "  arbitrary^  capricious"  challenges.   He  would 
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be  sajring  to  sixty  men,  I  do  not  think  yon  honest,  and  thoogh  I 
eannot,  on  this  trial,  challenge  yoa  peremptorily,  or  shew  that  in 
fact  you  are  not  nnpartial,  yet,  the  law  will  presume  that  my  at- 
tack upon  your  integrity,  has  made  you  prejudiced  against  me,  and 
I  will  therefore,  challenge  you  for  cause.    But  when  would  this 
supposed  prejudice  end  ?    We  know  its  beginning,  but  who  c-an 
read  the  human  heart  so  well,  as  to  lay  down  a  time  when,  as  a 
feneral  rule,  it  shall  cease.     Shall  we  refuse,  at  one  ierm,  to  be- 
lieve the  juror  on  his  oath,  when  he  solemnly  swears,  that  such 
challenge  has  created  no  prejudice  on  his  mind  against  the  priso- 
ner, and  then,  at  the  next  term,  whether  six  or  only  two  months 
shall  have  elapsed,  peimit  him  to  purge  away  the  legal  presnmp- 
tion,  by  the  same  oath  that  we  denied  our  belief  to,  and  the  eeha 
of  which  is  still  upon  our  ears  t    Could  the  prisoner,  if  he  had  not 
been  tried  again  this  term,  have  objected  to  this  juror,  for  the 
same  ground,  at  the  next,  or  any  succeeding  term  ?    If  so— if  thi* 
general  prejudice  against  the  person  of  the  prisoner,  cannot  be 
limited  with  consistency  or  reason,  (looking  to  the  principle  upon 
which  it  is  founded,)  either  to  the  same  case,  or  the  same  term,  it 
is  not  hard  to  perceive,  that  in  most  counties  it  would  hinder — ia 
some,  it  would  wholly  prevent,  the  operations  of  justice.    I  am 
perfectly  aware,  that  the  prisoner's  counsel  have  not  sought  to 
carry  the  principle  beyond  the  particular  case,  or  the  same  term» 
bat  I  am  equally  oertain,  that  if  adnoitted  at  all,  it  camiot  be  so  con- 
fined.   The  principle  cited  fVom  Chitty^s  Criminal  Law,  that  *'  the 
same  person  who  has  been  challenged  on  the  original  panel,  can- 
not afterwards  be  sworn  on  the  tales^  and  if  that  dhould  be  done» 
a  new  triid  will  be  granted,**  cannot  be  made  to  apply  to  this  caee* 
If  an  individual,  whom  the  prisoner  had  a  right  to  challenge,  and 
whom  he  had  so  challenged,  and  who  was  dierefore  set  aside, 
should  have  been,  notwithstanding,  put  on  the  Jury,  at  th^  same 
trial,  it  would  have,  indeed,  been  denying  to  him,  one  of  his  ^'  ar- 
bitrary capricious*'  challenges.    It  would  be  putting  a  man  on  the 
Jury,  whom  the  prisoner,  in  the  exercise  of  his  legal  right,  had 
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peremptorily  put  aside ;  but  the  features  of  the  cuse  are  considera- 
bly changed,  when  on  a  second  trial,  he  seeks  to  set  the  juror 
aside,  not  in  the  exercise  of  the  peremptory  right  which  the  law 
allows  to  him,  but  because  wishing  to  use  his  twelve  ^*  capricious" 
challenges  against  others,  he  strives  to  thrust  away  the  juror,  on 
an  alleged  le^al  presumptioD,  rebutted  by  the  individual. 

It  was  to  meet  these  general  prejudices,  growing  out  of  antece- 
dent circumstancea,  or  from  undefined  dislike  on  the  part  of  the 
prisoner,  that  the  lav,  in  its  mercy,  has  given  to  him  a  certain 
number  of  arbitrary  and  capricious  challenges.  He  did  upon  this 
trial,  put  aside  twelve  men,  who  called  on  Ood  to  witness  their 
declarations,  that  they  were  impartial,  against  which  solemn  as- 
•ertioa  no  proof  was  ofiered,  and  he  has  therefore  had  his  twelve 
aibitrarry  and  caprieioiis  challenges.  I  am  assured,  that  on  this 
point,  no  injustice  has  been  done  to  him — ^no  right  withheld  from 
him. 

It  is  ordered^  that  this  opinion  be  entered  on  the  minutes,  and 
that  all  the  affidavits  appertaining  to  this  motion,  be  filed  as  of  re- 
cord, in  the  office  c»f  the  Clerk  of  this  Court 

The  motion  is  denied. 

BBRAiBif  dD  Law,  U  ».  P'Ltow,  and  M,  H.  M*Ai-Lirf«it,  tor 
Prisoner-^oKN  &  Warb»  SoUeiter  General,  and  Jo«M  Miu^N. 
contra* 
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The  State  vs.  Janki  Allen. 

Indictment^  privately  stealing  in  a  dwelling  house*      Verdict^ 

Guilty  on  both  counts  of  Indictment.     Motion  in  arrest 

of  judgment^  and  for  new  trial, 

OaiUM  of  arrati  of  JudfiMm  an  conflaed  to  objectiom,  whkh  aiiae  opoa  Um  fiMo  of  Um  i«eord 
itaelf,  and  tha  Court  must  be  governed  by  that  alooe,  in  deienoininf  them. 

It  •eernt^  that  if  an  ezieting  indiciinent  be  alured  bj  the  proeecuting  offloer,  aad  aobaitl^d, 
thus  changed  to  the  Grand  Jury,  who,  again,  return  ^*Tnie  Bill"  thereon,  such  informality 
will  not  deatroy  the  second  indictment,  eren  though  Not.  Proa,  be  mbeeqnently  eatered  on 
4he  mifmu»t  in  refennce  to  tbe.^<  indidmeat 

ErkUnce  most  be  gireo,  on  an  indictment  for  Larcencf,  that  the  Ihing  etotao  ia  of  kibm  tiIim. 

Bat  it  ie  not  neceenry,  that  the  •ubject  matiar  of  the  Laican«y  iho«ld  be  of  valw  to  third  pw- 
eone,  if  valuable  to  the  owner. 

Where  the  indictment  alleged,  that  the  notee  etolen,  were  "  notea  of  the  Georgia  Rail  Roedaad 
Banking  Company,"  and  the  owner  proved,  that  he  received  them  from  each  Banking  Com- 
pany, hOd^  in  the  abeence  of  all  proof  to  the  contrary,  that  thie  wai  milllcient  proof  of  their 
genuineneee,  to  eupport  the  allegation. 

Bt  ROBERT  M.  CRARI<T01f|  Mu^e. 

THE  motion  in  arrest  of  judgment,  in  this  case,  is  based  upon  two 
grounds : — 1st  That  the  indictment  on  which  the  prisoner  has* 
been  eonvicted  of  the  alleged  offence,  has  been  quashed.    2d. 
That  the  indictment  is  defective,  because  there  is  no  return  of 
'*  true  bill,'^  endorsed  thereon  by  the  Grand  Jury. 

Causes  of  arrest  of  judgment,  being  confined  to  objections  which 
arise  upon  the  face  of  the  record  itself,  I  have  made  an  attentive 
examination  of  the  records  and  proceedings  of  the  Court,  in  refer- 
ence to  this  prisoner.  On  the  23d  February,  1837,  a  true  bill  was 
found  against  him,  for  the  odence  of  privately  stealing,  in  a  dwel- 
ling-house. On  the  27th  February,  a  second  bill  was  found  by 
the  Grand  Jury  against  him,  for  the  same  offence,  and  a  third  bill  for 
simple  larceny.    The  bills  were  entered  on  the  criminal  docket. 
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in  the  order  in  which  they  were  found.     On  Ihe  same  day,  the 
Solicitor  General  moved,  that  a  NoL  Pros,  should  be  entered  on 
the  first  indictment  found  against  prisoner,  and  the  minutes  of  the 
Court  bear  recorded  upon  them  an  entry  of  NoL  Pros.  The  crim- 
inal docket  has  opposite  to  the  entry  of  the  indictment  first  found, 
to  wit,  the  indictment  of  23d  February,  the  words  ^^  Nolle  Prose- 
quV*  entered.     By  an  examination  of  the  indictment  of  27th  Feb- 
ruary, I  find  no  entry  of  nol.  pros..,  but  on  the  contrary,  the  plea  ol 
the  prisoner,  and  the  verdict  of  conviction  on  the  same  day — and 
on  the  28th  February,  a  nol.  pros,  appears  to  have  been  enteied 
on  the  indictment  for  simple  larceny.     There  is  nothing,  there- 
fore, either  on  the  indictment,  or  any  part  of  the  record,  which 
imports  that  the  proceedings  were  inconsistent  or  repugnant,  and 
which  would  make  the  sentence  appear  irregular  hereafter.     The 
prisoner's  counsel  supposes,  that  the  indictments  of  the  23d  and 
27th  February,  were  in  truth  the  same ;  and  that  the  Solicitor  Gen- 
eral changed  the  word  "  note**  to  "  bill,**  wherever  it  occurred  in 
the  indictment  of  the  23d — and  submitted  that  indictment,  thus 
changed,  on  the  27th  Feb.  to  the  Grand  Jury,  by  whom  it  was 
again  returned  as  a  true  bill,  and  he  offers  as  a  truth  of  this  asser- 
tion, the  fact,  that  the  indictment  of  23d  February  is  not  produced 
with  the  entry  of  nol.  pros.     He  contends,  therefore,  that  the  en- 
try of  nol.  pros,  which  the  Solicitor  General  moved  should  be 
made  on  the  indictment  of  23d  Feb.  and  which  the  minutes  of  the 
Court  disclose  was  made,  was  in  truth  a  nol.  pros,  on  the  in^ct- 
ment  of  27th  February — it  being  the  same  paper,  and  that  the 
prisoner  was  convicted  on  an  indictment  which  had  no  existence. 
Whatever  correctnesB  there  may  be  in  the  assertion  of  prisoner  s 
counsel*  it  is  not  borne  out  by  the  record,  by  wWch  alone  I  must 
be  governed.     The  indictment  on  which  prisoner  was  convicted, 
has  upon  it,  in  the  hand-writing  of  the  Foreman  of  the  Grand  Jury, 
the  words  "  True  Bill,  G.  B.  Lamar,  Foreman,  Feb.  27,  1837." 
However  informal  it  may  be  in  the  prosecuting  officer,  to  tolte  an 
existing  indictment,  and  to   make  a  material  change  in  it,  and  to 
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pfrsent  It  to  the  Grand  Jury,  thiM  changed,  for  a  second  actiodf 
and  however  such  change  may  affect  the  first  indictment,  I  do  not 
see  how  it  could  destroy  the  second  indictment,  or  how  I  can  de-* 
termine,  that  a  noL  pros,  intended  to  he  endorsed  on  one  }ndict« 
ment,  and  declared  by  the  proceedings  to  hare  been  so  entered^ 
shall  operate  to  discharge  another  liidictment«  not  appearing  by  the 
record  to  be  in  any  manner  connected  with  it  I  cannot  even  tell 
whether  the  subject  matter  of  the  larceny  was  the  same  in  both  in« 
dictments.  I  certainly  am  not  bound  to  presume  it.  I  must,  there- 
fore, dismiss  both  these  grounds,  as  they  are  not  sustained  by  the 
records  of  the  Court. 

The  grounds  in  relation  to  the  motion  for  a  new  trial,  are;  Ist. 
That  the  verdict  is  contrary  to  eridencCf  because  there  was  no  proof 
that  the  bank  bills,  which  were  the  subject  matter  of  the  alleged 
offence,  were  genuine.  2d.  That  the  verdict  is  contrary  to  law* 
because  the  bank  bills,  which  were  the  subject  matter  of  the  al* 
leged  offeace«  were  not  proven  to  be  the  bank  bills  of  the  respect- 
ive banks,  as  the  indictment  avers. 

There  is  no  principle  of  law  better  settled,  than  that  in  larcettyt 
evidence  must  be  given,  that  the  thing  stolen  is  of  some  value. 
Hence,  it  has  been  determined,  that  on  an  indictment  for  stealing 
a  bank  note,  it  must  be  proved  to  have  been  genuine.  (State  vn. 
Tillcry^  1  Nott  d&  McCord  9.)  That  decision  was  perfectly  cor- 
rect, with  reference  to  the  case  then  under  consideration ;  but  the 
circumstances  of  the  present  case  are  very  different.  The  proiie- 
cutor  here,  swore  that  he  received  the  Miy  dollar  biUs,  which 
formed  a  part  of  the  subject  matter  of  the  larceny,  from  the  bank, 
whose  bills  they  purported  to  be.  Unless  we  can  presume  that  a 
bank  would  be  guilty  of  the  absurdity  of  issuing  counterfeit  notes 
of  its  own  corporation,  we  have  good  evidence  that  they  were 
genuine.  But  if  they  were  not,  I  am  not  prepared  to  say,  that  the 
rulo^laid  down  in  Nott  &  McCord,  ought  to  be  a  universal  one. 
Stealing  a  counterfeit  bill,  is  certainly  not  larceny,  as  a  general 
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rule,  because  the  thing  stolen  must  be  of  ciome  value.  But  it  U 
not  necessary  that  the  subject  matter  of  the  larceny  should  be  of 
lvalue  to  third  persons,  if  valuable  to  the  owner.  The  prosecutor 
having  received  these  bills  from  the  bank,  whose  notes  they  pur*- 
ported  to  be,  upon  every  principle  of  law,  could  have  made  such 
corporation  pay  specie  for  them,  whether  genuine  or  not,  and  they 
weie,  therefore,  of  the  same  value  to  him.  A  somewhat  analogous 
principle  may  be  found  decided  in  Ranson^s  case,  (Russ.  6l  Ry« 
232.     2  Leach  1090.     Roscoe's  Crim.  Ev.  612.) 

And  in  reference  to  the  second  ground,  I  observe,  that  the  billd 
exhibited  in  evidence,  and  which  were  admitted  by  prisoner,  to 
have  been  taken  from  him,  did  correspond  with  the  averment  in 
the  indictment ;  and  the  fact  that  they  were  issued  by  the  bank, 
whose  bills  they  purported  to  be,  and  therefore,  in  the  absence  of 
all  proof  to  the  contrary,  presumed  to  be  genuine,  seems  to  me  to 
have  sufficiently  proved  the  allegation,  that  they  were  bills  of  that 
bank.  Craven^s  case*  (in  Russ.  &  Ry.  14)  in  which  it  was  deter- 
mined, that  where  a  bank  note  was  described,  as  being  signed  by 
A.  Hooper^  some  evidence  must  be  given  of  the  signature  being  by 
him,  is  not  a  case  in  point.  There  was  no  allegation  here,  that 
the  notes  were  signed  by  any  one,  but  merely,  that  they  were  notei^ 
of  the  Georgia  Rail  Road  and  Banking  Company,  and  that,  I  think, 
was  sufficiently  proved. 

All  this  argument,  of  course,  proceeds  upon  the  supposition,  thai 
the  bills  which  Stewart  lost,  were  the  same  found  upon  the  person 
of  the  prisoner.  The  want  of  identity  is  not  urged  in  the  notice 
given  to  the  Solicitor  General,  for  a  new  trial,  but  it'was  insisted 
on  in  the  argument  of  such  motion.  The  point  of  identity  was 
commented  on  by  me,  to  the  Jury,  upon  the  trial,  the  evidence  and 
the  law  explained  to  them,  and  the  facts  left  exclusively  for  them 
to  determine.  By  their  verdict,  they  have  declared,  that  the  iden- 
tity of  the  bills  was  sufficiently  ascertained.     Though  suck  ©vi* 

Part  h. — O.  3. 
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dence  was  not  of  a  positiFe  character^  yet  there  was  strong  circcmi' 
staotial  evidence  to  shew  that  prisoner  was  the  felon,  and  I  do  not 
feel  disposed  to  disturb  a  yerdict,  with  which  I  cannot  say  I  am 
dissatisfied. 

A  case  strikingly  analogous,  in  some  of  its  facts,  may  be  foun<f 
in  I  Nott  6l  McCord  91,  {State  vs.  Casados) — and  the  Court  there 
refused  the  motion — as  all  Courts  ought  to  do,  when  acting  in  the 
exercise  of  a  sound  disci  etion,  and  with  no  doubt  of  the  justice  or 
the  verdict. 

Motion  denied. 

Alexander  Drtsoalb,  for  Prisoner — John  E.  Ward^  Solici- 
tor General^  contra. 
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Zara  Powers,  complex,  vs.  Thomas  Hbert,  dep't. 
In  Equity. 

Xm  lajancOoii  may  isioe  M  rwtnia  tretpts^  when  impanble  Injury  would  follow  iia  denial ; 
M  where  defendant  ia  ineelrenc. 

Hot  it  9eem»,  thai  it  will  net  be  granled,  wheie  tlM  title  ie  in  diepiite. 

And  where  (he  answer  aet  forth,  ^that  there  was  an  actaal  advene  poeeoaalow  bj  defendant,  at 
4he  lime  of  the  purehaae  of  the*land  by  complainant,  the  iionnetion  was  Mfuaed. 

By  ROBERT  B.  €SIAR£.TOIft  Judge. 

THE  bill  in  this  cause  alleges,  that  complainant,  on  the  30th  Au- 
gust, 1834,  purchased  fiom  Charles  M.  Goohhy^  a  certaio  tract 
of  land,  containing  500  acres,  situate  in  the  county  of  Bryan,  and 
State  of  Georgia:  that  said  tract  is  entirely  worthless  andyalue- 
less,  save  on  account  of  the  timber  and  wood  growing  thereon : 
<hat  ThoTiuiB  Heery^  the  defendant,  who  owns,  or  pretends  to 
«wn  land,  in  the  neighborhood  of  complainant's  tract,  has  en- 
tered upon  such  land  of  complainant,  (not  in  the  occupancy  of 
any  one,)  and  has  cut  a  great  quantity  of  timber,  among  which 
are  forty  cords  of  fire- wood,  amounting  in  value  to  $160,  and  has 
carried  off  and  converted  the  same  to  his  own  use,  and  has  re- 
fused to  restore  the  same,  and  continues  to  trespass  upon  such 
land,  and  to  cut  and  carry  away  the  timber  thereon,  and  has  de- 
clared his  intention  to  take  all  the  timber  from  said  land :  that 
the  said  Thomas  Heery  is  insolvent,  having  taken  the  bene&t  of 
the  "  Honest  Debtors'  Act,"  at  the  last  term  of  the  Supetior 
Court  of  Chatham  County,  and  is  entirely  irresponsible,  to  make 
good  any  waste  he  has  committed,  or  may  hereafter  commit* 
The  bill  then  prays  for  an  injunction,  account,  and  general  relief 

Although  the  practice  of  granting  injunctions,  in  cases  of  tre^* 
pass  J  is  an  innovation  upon  the  ancient  rule,  yet  looking  to  the 
principle,  apart  from  all  authority,  I  can  see  nothing  in  jnstice  or 
equity,  which  would  forbid  the  exercise  of  such  power.     To  deny 
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itt  where  irreparable  injury  and  damage  would  be  the  consequence 
of  refusal,  would  seem  to  me  to  be  unwarranted,  by  the  priaciples 
upon  which  the  system  of  Equity  is  founded.  The  decisions  of 
late  years  furnish  numerous  instances,  where  the  writ  has  been 
granted  to  restrain  trespass,  where  irreparable  injury  would  follow 
its  denial  (Hansortr  ts.  Gardiner^  7  Ves.  304.  Earl  Cowper  vs. 
Baker^  17  Ves.  127.  Crockford  vs.  Alexander,  15  Ves.  138.  Shu- 
brick  vs.  Chierardf  2  Dess.  Rep.  616.  Livingston  vs.  Livingston^ 

6  John.  Ch.  Rep.  497.)  So  it  will  be  granted  to  prevent  a  multi- 
plicity of  suits.     (6  John.  G.  Rep.  497 ;  and  see  Jerome  vs.  Ross^ 

7  John.  C.  Rep.  330,  et.  seq,)  Looking  to  the  bill  alone,  I  should 
have  been  inclined  to  award  this  injunction.  The  complainant  has 
there  made  out  a  very  strong  case.  He  alleges  that  the  defendant 
is  wholly  insolvent,  and  unable  to  respond  to  the  damages  which 
maybe  lecovered  against  him,  in  a  Court  of  law.  The  case  of 
trespass,  committed  by  a  pauper,  is  one  of  those  put  by  Mr.  Chitty, 
in  his  great  work  on  Practice^  (1  Vol.  722,  3,)  in  which  injunction 
ought  to  issue. 

But  I  must  refuse  this  injunction,  upon  the  facts  disclosed  in  the 
answer.  The  defendant  denies,  under  oath,  that  he  has  ever  com- 
mitted any  trespass,  or  waste,  upon  any  land  of  complainant,  in 
the  county  of  Bryan.  He  swears,  that  for  a  considerable  time  past, 
he  has  been  engaged  in  cutting  wood,  upon  two  tracts  of  land,  in 
Bryan  county,  to  which  he  deduces  a  regular  chain  of  title,  cora- 
mencing  anterior  to  the  right  or  grant  of  GooUhy,  (the  vendor  of 
complainant,  and  who  claims  under  a  grant,  issued  by  the  State  of 
Creorgia,  in  July,  1832.)  He  states,  that  he,  defendant,  has  claimed 
^nd  held  these  tracts,  in  right  of  his  children,  under  the  titles  which 
he  deduces,  and  that  under  such  claim  and  right,  he  has  been  in 
actual  possession,  ever  since  the  28th  November,  1831,  when  the 
title  was  made  to  his  children,  by  A.  D*Lyon ;  and  that  at  the  time 
of  the  alleged  sale  by  Gvolshy  to  complainant,  the  said  Goal/fby 
was  out  of  possession  of  said  tract,  and  that  there  was  then  an  ad- 
verse possession.    If  all  this  is  true,  (and  for  the  present,  I  must 
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assume  it  to  be  so,)  the  defendant  has  removed  all  claim,  which 
the  complainant  could  have  to  the  intervention  of  the  strong  arm 
of  this  Court     Very  few  cases  can  be  found,  where  an  injunction 
has  been  granted  in  trespass,  when  the  title  was  in  dispute.    JLord 
Eldon  had  never  known  of  such  a  case ;  {Norway  vs.  Rowe^  19 
Ves.  146 ;)  and  Chancellor  Kentj  in  Storm  vs.  Mann^  (4  John.  C. 
Rep.  21,)  refused  the  injunction,  in  consequence  of  the  same  diffi** 
culty.     No  reasons  are  assigned  for  granting  the  injunction,  in 
Shubrick  vs.  Guerardj  (2Des.Ch.  Rep.  619,)  and  that  cause  stands 
unsupported,  by  previous  or  subsequent  decisions.   And  most  cer- 
tainly, no  case  can  be  shewn,  where  such  writ  has  issued  in  tres- 
pass, when  the  defendant  has  shown,  by  his  answer,  that  the  com- 
plainant has  neither  a  legal  nor  equitable  title,  and  where,  if  the 
statements  of  the  answer  are  true,  both  complainant,  and  his  vendor, 
have  been  brought  within  the  penalties  of  the  statute  of  mainte- 
nance, and  the  principles  of  the  common  law,  applicable  thereto. 
A  purchaser  of  land,  claiming  under  one,  who  was  out  of  posses- 
sion himself,  might  expect  but  little  favor  from  a  Court,  either  of 
Law  or  equity,  when  asking  it  against  a  person,  who  had  been  in 
actual  adverse  possession,  at  the  time  of  the  sale.     The  complain- 
ant's counsel  has  felt  the  pressure  of  the  answer,  and  has  attempted 
U>  obviate  it,  by  the  suggestion,  that  it  is  not  specific,  that  it  does 
pot  furnish  the  boundaries  of  the  land,  thus  claimed  by  defendant, 
and  that  the  Court  cannot  ascertain,  therefore,  if  it  is  the  same 
loctts  in  quo  the  trespass  was  committed,  as  alleged  by  complain- 
ant That  argument  may  be  briefly  answered,  by  the  remark,  that 
if  it  is  the  same  land,  the  defendant  has  "  answered  the  complain- 
ant out  of  Court,"  and  if  it  is  not  the  same  land,  then  as  defend- 
ant has  sworn,  that  he  has  committed  no  trespass  upon  any  land  m 
Bryan  county,  owned  by  complainant,  he  has  sworn  away  all  the 
Equity  of  the  bill. 

Injunction  refused. 

M'Ai-usTKa&HBNRT.  for  complainant-— L.S.  D'Lvon,  contra. 
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Robert  Habersham,  adm'or  D.  Blake,  couplet,  ts.  Parish 
Carter,  bt.  al.  def*ts. 

In  Equity. 

Hm  Act •f  Dteamber  Ifih,  1811,  in  Nferenca  to  injvaetioiM, appUtf  to  aUptrwom^  in  wbaterar 
eapacUy  they  apply  for  the  writ.  An  Executor  or  Adminiatrator  cannot  obtaia  the  l^jaoc- 
Uoo,  without  fiving  bood  and  paying  coata  as  required  by  such  etatute. 

By  ROBERT  M.  €HARI.T01f ,  Jm^ge. 

AN  application  for  injunction  was  made  to  me,  at  the  last  term  of 
this  Court,  by  the  complainant  in  the  abore  cause,  and  although 
I  suggested  to  his  counsel  at  the  time,  the  doubt  which  I  had, 
whether  it  ought  to  be  granted,  without  costs  being  paid  and  se- 
curity given  for  eventual  condemnation  money,  in  terms  of  our 
«tatute,  yet,  as  the  danger  was  pressing,  and  a  great  difference 
of  opinion  existed  at  the  bar,  as  to  the  true  construction  <^  that 
statute,  I  thought  proper  to  let  the  writ  issue  until  further  order, 
leaving  it  to  the  defendants'  counsel  to  argue  the  point,  on  a  mo- 
tion to  dissolve  the  injunction.  That  motion  |was  made  at  the 
close  of  the  last  term,  by  Mr.  Millen^  counsel  for  Benjamin  JP. 
Petton,  one  of  the  defendants,  and  without  touching  ihe  equity  of 
the  bill,  he  insisted,  that  under  our  statute  and  rule  of  Court, 
"no  injunction  shall  be  sanctioned  or  granted  by  any  Judge  of 
the  Superior  Courts  of  this  State,  until  the  party  requiring  the 
same,  shall  have  previously  given  to  the  party  against  whom  such 
injunction  is  to  operate,  by  application  to  the  Clerk  of  the  Supe- 
rior Court  for  the  purpose,  a  bond,  with  good  and  ample  secu- 
rity for  the  eventual  condemnation  money,  together  with  all  fu- 
ture costs ;  which  said  bond  shall  be  lodged  in  said  Clerk's  of. 
Bee^  subject  to  the  order  of  the  Court ;  and  have  paid  all  costs 
which  may  have  accrued  in  the  case,  the  subject  of  the  injunc- 
tion." Neither  of  these  requisites  having  been  complied  with, 
he  contended  that  Ae  injunction  could  not  be  sustained.    Mr. 
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Berrien,  of  counsel  for  complainant,  denied  that  an  admin  tstra^ 
tor  was  within  the  spirit  of  the  statute  referred  to.     {Prince's 
Big.  223-1.)     He  affirmed,  that  great  iojustice  and  hardship 
would  result  from  a  strict  adherence  to  the  letter  of  the  law 
and  illustrated  his  argument  by  a  reference  to  the  facts  of  this 
case,  and  the  situation  of  the  complainant  as  the  representatire 
of  an  insolvent  estate,  to  shew,  that  he  was  entirely  remediless 
without  the  intervention  of  the  strong  arm  of  this  Court,  and  he 
urged,  that  to  require  the  administrator  of  an  insolvent  estate,  to 
give  bond  to  a  creditor  thereof,  for  "  the  eventual  condemnation 
money,"  and  costs,  would  be  to  deny  the  writ  of  injunction, 
since  no  one,  with  a  proper  regard  to  his  own  interests,  would 
enter  into  such  a  stipulation. 

Arguments  of  tnconventen4:e  are  only  entitled  to  weight  with  a 
Court,  in  new  or  doubtful  cases.     If  the  letter  of  the  law  is  clear, 
and  there  is  nothing  to  shew,  that  such  letter  is  at  variance  with 
the  reason  and  spirit,  a  Judge  is  bound  to  adhere  to  the  letter. 
With  the  hardship,  the  inconvenience,  the  unreasonableness  of  the 
law,  he  has  nothing  to  do.     Where  there  is  no  ambiguity  in  the 
law,  **  ibi  nulla  expositio  contra  verba  expressa  fienda  est:'' — 
*'  When  I  find  the  words  of  a  statute  perfectly  clear,  I  shall  ad- 
here to  the  words."     Per  Denman,  Ch.  J.  in  4  Neville  4*  Man" 
ning  426.    **  The  English  Judges  hare  frequently  observed,"  says 
CHianceUor  Kent,  (1  Vol.  Com.  467,  note  (d.)  3d  edit.)  *' in  answer 
to  the  remark,  that  the  Legislature  meant  so  and  so — that  they  in 
that  case  have  not  so  expressed  themselves,  and  therefore  the 
maxim  applied,  quod  voluit  non  dizitJ*^     (See  also  Rex  vs.  Stoke 
Damcrel,  7  Barn.  4*  Cress.  569.     Rex  vs.  RamsgatCf  6  B.  &  C. 
712.      The  King  vs.  SkoTie,  6  EasL  618.)     "Our  decision,"  said 
I-ord  Tenterden,  in  Rex  vs.  Barham,  (8  B.  &  C  104,)  **  may,  per- 
haps, in  this  particular  case,  operate  to  defeat  the  ol>iect  of  the 
statute ;  but  it  is  better  to  abide  by  this  conBequence,  than  to  put 
upon  it  a  construction  not  warranted  by  the  words  of  the  Act,  in 
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ordei'  to  gire  effect  to  what  we  may  suppose  to  be  the  intention  of' 
the  Legislature."     (And  see  Notley  vs.  Buck,  8 B.  &  C.  164.)    *«  It 
18  much  safer  to  adopt  whtft  they  have  actually  said,  than  to  sup- 
pose what  they  meant  to  say."     (Ashurst,  J.  in  Jones  ts.  Smart, 
1  Term  Rep.  61.) 

There  can  be  no  doubt  that  the  letter  of  this  law  includes  all  per^ 
sons,  whether  seeking  to  protect  their  own  rights,  or  those  of  oth- 
ers, to  whom  they  stand  in  a  fiduciary  character.  The  statute  de' 
Glares  that  '*  no  injunction  shall  be  granted,"  without  security  be- 
ing first  given  for  eventual  condemnation  money  and  payment  of 
costs,  and  the  7th  equity  rule  of  Court  requires,  that  the  Clerk's 
certificate  of  payment  of  costs  and  security  being  given,  as  required 
by  law,  shall  be  annexed,  when  a  bill  praying  an  injunction  is  pre- 
sented to  the  Judge,  for  his  sanction.  Whatever  doubt  may  exist 
as  to  the  intention  of  the  Legislature,  in  reference  to  mjunctiond, 
where  there  could  be  no  eventual  condemnation  money,  I  see  none 
when  the  object  of  the  injunction  prayed  fbr,  is  Co  restrain  a  plain- 
tiff from  proceeding  at  law.  They  have  said,  in  such  case,  em- 
phatically, and  without  making  any  exception^  (hat  '^  no  Injunction 
shall  be  granted  or  sanctioned,"  until  bond  has  been  giten  for  such 
eventual  condemnation  money,  and  costs  have  been  paid.  The 
mischief  which  the  Legislature  sought  to  avoid,  was  the  facility 
with  which  men  might  be  delayed  from  prosecuting  their  legal 
rights,  by  the  intervention  of  a  Court  of  £quity;  the  remedy  provi- 
ded was,  to  require  that  injunction  should  not  issue,  a  party  should 
not  be  hindered,  unless  he  were  secuied  in  the  eventual  condemna- 
tion money,  if  he  should  prove  ultimately,  to  be  in  the  right  The 
counsel  for  the  defendants,  in  this  case,  has  argued,  that  an  execu- 
tor, administrator,  &c.  may  commit  as  much  injury  as  if  he  was 
acting  in  his  own  right,  and  that  he  is,  therefore,  as  much  within 
the  mischief  and  the  remedy  as  any  other  person ;  and  there  is  force 
in  the  argument  And  in  the  case  of  Pelot,  et.  ah,  pl'ffs.  in  ex*on. 
vs.  MarwelU  ct.  ah,  trustees  and  ex'ors.  cl'ts.,  decided  by  Judge 
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Andrews,  at  Chatham  Superior  Court,  January  term,  18S7,  where 
a  motion  for  a  new  trial  was  made,  on  the  ground  that  damages  had 
been  awarded  under  our  statute,  for  a  frivolous  appeal,  against  the 
claimants,  who  acted  in  a  represenlatiye  capacity,tthc  Court  rc- 
Aised  to  sustain  the  motion,  alleging  that  such  a  claimant  might 
endamage  the  plaintiflTas  much  as  any  other  person,  and  that  if 
the  statute  of  the  State  had  meant  to  except  executors,  &c.  it 
would  have  said  so.     «  He  that  would  except  himself  from  the  op- 
eration of  a  law,  must  shew  the  law  that  excepts  him,"  was  the 
language  of  the  Judge. 

That  thb  adherence  to  the  plain  and  positive  terms  of  the  statute, 
may  occasionally  work  hardship  and  injustice,  is  no  argument  with 
me.     No  human  law  can  be  framed,  that  will  not  sometimes  have 
that  efiect     The  great  object  of  a  law-giver,  is  to  provide  a  rule, 
that  will  do  most  good  and  least  harm.     And  I  think  that  I  have 
given  sufficient  authority  to  show,  that  a  Judge  is  bound  to  enforce 
a  law  when  it  is  clear,  without  reference  to  the  inconveniencies 
that  may  result  from  it.   And  it  is  alike  useless  to  contend,  that  an 
injunction  will  never  be  granted  to  an  administrator,  unless  a  suffi- 
cient cause  be  shewn,  and  therefore,  that  a  Judge  will  take  care 
that  it  is  not  made  an  instrument  of  oppression,  nor  suffer  a  party 
to  be  restrained,  unless  he  ought  so  to  be.     The  same  argument 
will  apply  to  an  individual  asking  for  this  writ  in  his  own  right, 
and  yet  the  law  has  declared  in  substance,  that  however  strong 
may  be  the  case  presented,  though  injustice  will  inevitably  result 
from  its  refusal,  though  the  most  gross  and  palpable  fraud  has  been, 
(and  will  continue  to  be,)  committed,  the  writ  shall  not  issue,  until 
security  has  been  given  for  the  eventual  condemnation  money,  and 
costs  hare  been  paid.     I  will  mention  two  cases  occurring  imdet 
this  law,  quite  as  hard  as  the  present.     Ware  died  indebted  to 
some  orphans,   and  they  filed  their  bill  in  Richmond  Superiot 
Court,  alleging  that  the  deceased  had  been  their  guardian,  and  had 

Part,  n.— P.  3. 
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died  indebted  to  them  as  such;  that  their  claim,  according  to  the 
law  of  Georgia,  was  of  superior  dignity  to  any  other — th^t  the 
other  creditors  of  deceased,  were  proceeding  with  their  cases  to 
judgment,  and  prayed  an  injunction  to  restrain  them,  but  they  of- 
fered no  security,  and  insisted  that  the  statute  did  not  embrace  their 
case ;  but  Judge  William  Schley^  (the  present  Governor  of  Geor- 
gia,) after  **  full  consideration,  refused  the  injunction,  unless  secu- 
rity should  be  given,  believing  that  the  law  was  imperative,  and 
left  no  ground  for  doubt."  So  in  the  case  of  Readj  et  aL  vs.  Dcws^ 
Sheriff,  et.  al.  in  Chatham  Superior  Court,*  where  the  complaioant» 
claimed  to  be  preferred  to  the  individual  creditors  of  intestate,  be- 
cause they  had  a  lien  on  the  specific  property,  and  also  a  prefer- 
ence over  all  other  creditors,  by  virtue  of  the  Act  of  Georgia  of 
1799,  entitled  an  Act  for  the  better  security  and  protection  of  or- 
phans, and  their  estates,  although  Judge  Law  doubted,  whether  the 
statute  requiring  security  before  injunction  could  be  granted,  em- 
braced cases  where  there  was  no  condemnation  money,  yet  re-* 
quired  the  security  in  the  case  before  him.  The  argument  of  in- 
convenience and  hardship,  \i  proper  to  be  addressed  to  a  Judge  in 
answer  to  the  positive  provisions  of  a  statute,  might  have  been  lis- 
tened to  with  as  much  patience  in  either  of  the  cases  just  cited,  as 
in  the  cause  now  before  me,  and  yet  such  arguments  were  urged 
in  vain. 

When  this  motion  was  made  to  me,  at  the  close  of  the  last  term, 
I  thought  that  it  was  one  oi  those  matters,  which  would  authorise 
me  in  solicitiirg  the  advice  o£  all  the  Judges  oi  the  Superior  Courts 
of  the  State  of  Georgia.  It  seemed  to  me,  that  the  true  construc- 
tion of  an  Act  passed  in  1811,  and  in  a  matter  of  daily  occurrence 
and  of  great  importance,  ought  not  still  to  be  vexata  question  and 
that  the  present  occasion  offered  an  opportunity  of  settling  h 
throughout  the  State.     Without  having  much  doubt  on  it  myseli^ 
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1  was  determined  to  adhere  to  the  opinion  of  a  majority  of  the 
Judges  of  the  State,  in  order  that  a  certain  rule  might  he  establish- 
ed, where  hitherto  so  much  uncertainty  had  prevailed.     In  the 
answers  which  I  have  received  to  my  communications,  several  cases 
have  been  mentioned  in  which  the  point  has  been  determined. 
Judge  Cobb,  whilst  Judge  of  the  Oakmulgee  Circuit,  decided  in 
the  case  of  Beaty^s  Ex^ors  vs.  Beaty^s  Creditors^  on  solemn  ar- 
gument, that  the  JEJxecu/or  had  the  right  to  file  an  injunction  with- 
out bond  and  security.     Judge  Crawford  ( Wm.  H.)  made  similar 
decisions  in  the  Northern  circuit  in  Cheves*  Ex^or  vs.  his  creditors, 
in  Taliaferro  county,  and  Heard^s  Ex^ors  vs.  his  creditors,  in  El- 
bert county ;  and  it  is  mentioned  upon  the  authority  of  the  Hon. 
Charles  J,  McDonald^  formerly  Judge  of  the  Flint  circuit,  that 
the  point  was  similarly  settled  there,  *'by  analogy  to  the  statute 
allowing  appeals  to  Executors,  &^.  without  security."      Judge 
Polhillj  the  present  Judge  of  the  Oakmulgee  circuit,  who  furnishes 
me  with  these  cases,  says,  that  he  should  feel  himself  bound  by 
these  adjudications,  and  would  grant  the  injunction  for  the  protec- 
tion of  representatives  and  estates,  without  bond.     Judge  Harris 
of  the  Western  circuit,  is  of  opinion,  that  a  fair  construction  of  the 
statute,  would  allow  an  injunction  to  issue,  without  the  formality  of 
the  bond  as  mentioned  in  the  statute,  "  in  cases  of  administrators f 
guardians,  or  where  the  party  applying  for  the  injunction,  has  en- 
tered an  appeal  previously,  and  given  the  necessary  security." 
He  says,  that  where  security  has  been  given  faithfully  to  apply  the 
funds  as  in  case  of  administrator's  bonds,  the  object  of  the  statute 
is  answered,  but  that  the  writ  ought  not  to  issue  at  the  instance  of 
an  executor  or  trustee,  where  no  security  had  been  given  faith- 
fully^ to  execute  the  trust.     Judge  Andrews  of  the  Northern  cir- 
cuit, adverts  to  the  same  distinction  between  executors  and  admin- 
istrators, and  though  he  does  not  give  a  decided  opinion,  yet  sayst 
that  he  feels  "  well  satisfied,  that  neither  an  executor  nor  adminis- 
trator  should  give  a  bond  for  the   whole   debt  of  their  decedent, 
when  for  the  want  of  assets,  they  may  be  condemned  to  pay  a  par* 
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only ;  neither  the  gpirit  nor  literal  construction  of  the  statute  re- 
quires it'*  I  am  neither  desirous,  nor  willing  to  array  myself 
against  the  authority  of  these  cases  or  opinions,  but  I  may  be  per- 
mitted to  remark,  that  the  distinction  between  executors  and  ad- 
ministratois  has  not  been  observed  in  practice,  since  all  the  cases 
adduced,  in  which  injunction  has  issued  without  bond  in  fovor  of  a 
representative  of  an  estate,  are  instances  in  which  it  has  so  issued 
at  the  prayer  of  an  executor ^  and  altliough  it  is  true,  that  the  bond 
given  by  an  administrator  affords  some  security  to  the  creditor  of 
an  estate,  yet,  the  argument  which  is  deduced  from  this  fact,  while 
it  professes  to  be  founded,  on  the  supposed  intention  of  the  law 
giver,  yet  leaves  unprotected  a  multitude  of  cases  of  equal  hard- 
ship and  inconvenience,  where  the  spirit  of  the  law,  as  contended 
for,  ought  equally  to  be  observed.  I  can  scarcely  believe,  that 
when  the  Legislature  declared,  that  no  injunction  should  issue 
without  bond  to  the  party  for  the  eventual  condemnation  money, 
they  meant,  that  an  admin istratoi's  bond  payable  to  the  Register 
of  Probates  for  the  county,  with  a  very  different  condition,  should 
be  considered  as  a  compliance  with  the  law  ;  and  if  they  did  not 
so  mean,  and  we  are  now  making  the  exception  to  suit  the  hard- 
ship of  the  case,  we  are  \eg\a\tii\ng  judicially ,  and  substituting  the 
**  crooked  cord  of  discretion  for  the  golden  metwand  of  the  law.** 
And  in  reference  to  the  case  decided  in  the  Flint  circuit  "  upon  the 
analogy  to  the  statute  allowing  appeals  to  executors,  &c.  without 
security,"  I  remark,  that  this  doctrine  of  analogy  ought  not  to  be 
carried  too  far ;  that  the  statutes  are  not  in  pari  materia,  and  are 
not  therefore  to  be  taken  together.  The  statute  in  relation  to  ap- 
peals was  passed  in  1799,  in  reference  to  a  proceeding  at  common 
law,  and  after  directing,  that  all  persons  so  appealing  should  pay 
all  costs  and  give  security  for  eventual  condemnation  money,  adds, 
**  except  executors  and  administrators,  who  shall  not  be  liable  to 
give  such  security."  The  law  under  discussion  was  enacted  in 
1811,  in  reference  to  the  equity  proceeding  of  injunction,  and  does 
not  except  administrators  and  executors,  &c.    Even  in  the  case 
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of  Statutes  in  pari  materia,  when  the  Legislature  are  found  som^ 
times  inserting,  and  sometimes  omitting  a  clause,  it  is  to  be  pr 
sumed,  that  their  aUention  has  been  drawn  to  the  point,  and  that 
the  omission  U  designed.     (Moser  vs.  Nevman,  6  Bingham  561.) 

I  have  stated  the  cases  and  opinions  adverse  to  the  construction 
my  own  mind  would  give  to  the  statute.     I  proceed  to  motion 
those  in  support  of  my  views.     Judge  Shly,  of  the  Middle  cir- 
cuit, says,  "My  opinion  upon  the  law  is  this ;  that  in  all  cases 
where  an  injunction  is  prayed,  and  the  object  is  to  stay  a  proceed- 
ing at  law,  the  party  must  give  the  security  in  terms  of  the  statute, 
but  when  an  injunction  is  prayed  to  stay  waste,  &c.  the  Court  will 
be  governed  as  is  usual  in  such  cases  in  equity.     The  Legislature 
in  passing  the  Act,  having  failed  to  exempt  executors  and  adminis- 
trators, will  it  not  be  judicial  legislaUon  for  the  Court  to  make  the 
exception,  the  words  of  the  statute  being  plain  and  imperative  on 
the  Judge.'*     Judge  Warner^  of  the  Coweta  circuit,  says,  "  at  the 
Convention  of  Judges  in  May^  1833,  the  question  was  submitted 
by  Mr.  Cone^  of  Greene  county,  and  argued  at  some  length,  in  fa- 
vour of  granting  an  injunction  at  the  instance  of  an  administrator ^ 
without  security,  inasmuch  as  he  had  already  given  security.    My 
impression  was  at  that  time,  in  favor  of  granting  the  injunction,  but 
the  other  Judges  advised  the  Judge  of  the  Oakmulgee  circuit  to 
refuse   his  sanction,  without  security,  being  of  opinion,  that  the 
statute  of  16th  December,  1811,  was  imperative,  in  which  opinion, 
from  a  careful  examination  of  that  statute,  I  now  would  yield  my 
assent.**     Judge   Iverson^  of  the  Chattahoochee  circuit,  writes, 
••  my  opinion  of  the  subject  is  this,  that  as  the  law  requiring  bond 
and  security  is  gcTieraU  in  cases  oi  injunction,  and  the  law  except- 
ing administrators,  executors,  dtc.  from  giving  security  in  cases  of 
appeal,  is  an  exception  to  a  general  rule,  it  cannot  be  applied  to  any 
other  case,  than  such  as  is  embraced  specifically  in  the  statute  ma- 
king the  exception.     I  am  of  opinion,  that  the  usual  bond  and  se- 
curity ought  to  be^required.**     I  am  sure  that  I  shaU  be  pardoned 
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by  my  much  respected  brothers  for  having  given  thehr  opinions  to 
the  pubKc,  and  for  the  commentaries  which  I  have  made  upon  them. 
I  repeat,  that  I  should  have  decided  this  point  in  accordance  with 
the  opinion  of  a  majority  of  the  Judges  of  the  State.  I  should 
have  been  content  to  have  announced,  that  the  question  was  settled 
by  a  majority  of  the  highest  branch  of  the  Judiciary  department, 
without  offering  to  disturb  it,  by  adding  my  own  feeble  opinion, 
adverse  to  such  decision.  But  the  scales  being  even,  I  was  com- 
pelled to  throw  my  own  weak  judgment  in  the  balance,  and  in  do- 
ing so,  I  felt  bound  in  justice  to  myself,  and  through  respect  to 
those  from  whom  I  di0er,  to  state  the  reasons  which  operated  in 
my  mind,  and  compelled  me  to  dissent  from  them.  I  could  not 
discharge  this  duty  properly,  without  commenting  upon  their  rea- 
sons, and  I  felt  more  strongly  the  necessity  of  doing  this,  from  the 
knowledge  of  the  weight  of  authority  which  their  names  and  opin- 
ions would  carry  with  them.  I  have  used  these  opinions  for  ano- 
ther object ;  to  shew  the  difierent  reasons  urged  for  that  construc- 
tion of  the  statute,  which  would  allow  the  injunction  to  issue  with- 
out bond,  and  the  various  exceptions  taken — ^to  give  a  practical 
illustration  of  the  difficulties  of  reasoning  away  the  plain  letter  of 
a  positive  statute,  and  the  danger  and  uncertainty  of  such  a  course ; 
and  lastly,  that  I  might  advert  to  the  expression  used  by  Lord  £1- 
lenhorough,  C.  J.,  (in  Rex  vs.  Inhabitants  of  Leek  Wootton^  16 
East  122,)  that  "  when  there  are  conflicting  decisions  upon  the 
construction  of  a  statute,  the  Court  must  refer  to  that  which  is  and 
ought  to  be  the  source  of  such  decision,  that  is,  the  words  of  the 
statute  itself." 

It  is  worthy  of  remark,  that  the  opinion  expressed  by  the  con- 
vention of  Judges  in  1833,  upon  this  identical  point,  was  made  up 
with  the  knowledge  of  the  decisions  of  Judges  Cobb,  Crawford, 
and  in  the  Flint  Circuit — that  it  is  the  last  judicial  construction 
given  to  this  statute — that  it  was  pronounced  after  the  point  had 
been  argued  before  the  Judges,  and  diat  it  may  be  considered  as 
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having  been  unanimotisly  expressed^  the  onlj  dissenting  Judge 
then^  having   sincCf  upon  a  careful  examination  of  the  statute, 
"  yielded  his  assent."     Upon  the  authoritj  of  that  opinion,  and 
the  advice  given  to  roe  by  Judges  Shly,  Warner  and  Iverson,  (in 
whose  views  of  the  question,  I  fully  concur,)  and  in  obedience  to 
the  plain  and  unambiguous  letter  of  the  statute,  not  variant,  so  (kr 
as  I  can  ascertain  it,  from  its  spirit  and  reason,  I  must  dissolve  this 
injunction,  and  it  is  accordingly  dissolved. 

N.  B. — After  this  injunction  was 'dissolved,  I  received  the  reply 
of  the  Hon.  An^us  M.  2>.  King,  the  present  Judge  of  the  Flint 
circuit,  an  extract  from  which  I  subjoin.  He  says,  "  the  only  case 
where  this  question  has  been  decided  within  my  hearing  or  know- 
ledge, was  in  the  case  of  Pridley  vs.  the  Ex'orsof  Blackahear,  a 
ease  that  some  years  ago,  excited  a  good  deal  of  interest  in  the  Supe- 
rior Court  of  Twiggs  county:  there  a  demurrer  was  sv^tained  to 
an  injunction  obtained  by  the  executors,  because  the  security  was 
not  given  as  in  other  casesJ*^  He  adds,  that,  he  gives  this  case 
from  hearsay,  and  that  he  has  heard  it  objected  to  more  than  once. 
"  This  brings  me,"  (he  proceeds  to  observe,)  **  to  what  I  have  my- 
self looked  upon  as  the  line  of  distinction  to  be  observed,  in  grant- 
ing injunctions  with  or  without  security,  which  is^  that  if  the  case 
against  which  the  injunction  is  sought,  goes  to  charge  the  estate 
merely  for  any  cause,  arising  in  the  life  time  of  the  testator  or  tn- 
testatCj  then,  I  think,  that  there  can  be  no  question  but  that  they 
are  entitled  to  all  the  benefits  of  a  full  defence  or  prosecution, 
without  incurring  any  increase  of  personal  liability ;  but  on  the 
other  hand,  where  the  proceeding  assumes  the  shape  of  an  action 
against  the  executor  or  administrator  in  his  individual  or  person- 
aU  rather  than  in  his  representative  character,  I  think  the  security- 
ought  to  be  required,  although  in  the  bill  or  declaration  they  may 
be  named  and  set  forth  as  the  representadvea  o£  an  eatate,  ox  of  a 
person  or  persons  deceased.'* 

I  have  also  received  the  answer  of  the  Bon.  A*  A.  Morgan^ 
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Judge  of  the  Southern  drcnit  He  writes,  that  **  some  time  in 
1824,  Judge  Harris,  the  presiding  Judge  of  this  circuit,  in  the  case 
of  the  Ex* or  of  Jonathan  B.  Bacon  vs.  Thomas  JP.  Bacon^  decid- 
ed, that  executors,  administrators,  &r.  were  not  exempt  from  the 
operation  and  requirements  of  the  statute,  and  construed  the  Act 
strictly.  At  the  subsequent  session  of  the  Legislature,  an  attempt 
was  made  to  alter  the  law  in  this  regard,  hut  the  bill  haying  such 
alteration  in  contemplation  was  lost,  I  am  of  opinion,  and  should 
so  decide,  if  the  case  were  to  come  before  me,  that  the  requisitions 
of  this  statute  must  be  complied  withf  and  I  should  be  unwilling 
to  exempt  executors,  administrators  and  guardians  as  not  being 
included  within  the  spirit  of  the  law/' 

The  fact,  that  the  Legislature  ^ith  their  notice  specially  called 
to  the  inconvenience,  du;.  had  refused  to  exempt  executors,  ad- 
ministrators, 6ic  from  the  operation  of  the  statute,  would  hare 
had  great  influence  on  my  mind  in  determining  this  question.  I 
am  happy  to  find  in  the  letter  of  Judge  Morgan  a  eorroboration^ol 
my  Tiews^ 

I  hare  added  these  opinions,  for  the  benefit  of  the  profession. 

Bbrrisn  &  <jAW,  for  complainants — John  Millbn,  coninu 
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AttachTitent, 

If  *o  time  be  fixed  by«  statute  for  it  to  go  into  openUon,  it  takei  eflbet  from  in  date. 
Where  an  attachment  was  directed  to  tho  "Sheriff  of  the  county  of  Chatham,"  inetefd  of,  «  (• 
all  and  singular  tho  Sheriffs  and  Ccnatablea  of  this  Stale,"  held,  that  it  might  be  amended,  it 
having  been  addreseed  to  one  of  tho  individuals  entrusted  by  law  with  its  execuUon,  and  thei« 
being  something,  therefore,  to  anend  by. 

Ail  the  statutes  relating  to  aUachmenU,  being  in  pari  maieria,  must  be  taken  together. 

By  ROBERT  m.  CKARI^TOlf,  Jnd«e. 

A  MOTION  has  been  made  to  dismiss  this  attachment,  upon  the 
ground,  that  it  is  directed  "to  the  Sheriff  of  Chatham  CJounly," 
instead  of  "  to  all  and  singular,  the  Sheriffs  and  CJonstables  of  this 
State,"  which  is  the  form  prescribed  by  the  Act  of  39th  Dec 
1836.  Th«  motion  has  been  submitted  without  argument,  accom- 
panied, however,  with  the  remark  of  the  Comisel  for  the  attach- 
ing creditor,  that  the  attachment  has  been  properly  issued,  under 
the  provisions  of  the  law  regulating  attachments,  in  force  anterior 
to  the  Act  of  29th  Dec.  1836,  and  that  by  reference  to  the  date 

of  this  process,  it  will  be  perceived,  that  they  could  have  had  no 

knowledge  of  the  existence  of  the  latter  Act,  at  the  time  this 

proceeding  was  taken  out. 

The  rule  of  law  is  now  well  settled  in  the  United  States,  that  a 
statute,  when  duly  made,  takes  effect  from  its  date,  when  no  time 
is  fixed  by  the  Act  itself  for  it  to  go  into  operation*  {MaUkewsvs. 
Zane,  7  Wheaton  104.    Brig  Ann,  1  Gollison  ^.)    Chancellor 
Kent  saye,  (1  vol.  Com.  458,  3d  edit.)  that  this  rule  is  deemed  to 
be  fixed  beyond  the  power  of  judicial  control,  and  no  time  is  al- 
lowed for  the  publication  of  the  law  before  it  operates,  when  the 
statute  itself  gives  no  time.  This  rule  does  operate  with  great  hard- 
ship, in  some  cases,  but  it  is  an  improvement  upon  the  oldEnghsh 

Part  n — Q.  3. 
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principle,  which  carried  back  the  operation  of  an  Act,  by  lelatioiry 
to  the  first  day  of  the  session  in  which  the  statute  was  passed,  and 
which  might  be  weeks  or  months  before  it  was  introduced  into 
Parliament  (4  Inst.  25.)  This  doctrine  of  relation,  sometiines 
had  the  eflfect  of  making  am  Act  murder,  which  could  not  have  been 
ao  without  such  relation.  (King  ts.  Thurston^  1  Lev.  Rep.  91.) 
The  cases  of  the  Attorney  General  vs.  Panterj  (6  Bro.  P.  C.^ 
553,)  and  Latless  vs.  Holmes,  (4  Term  Rep.  660,)  are  instances  or 
great  hardship,  but  the  Court  considered  themselves  bound  bj  the 
rule,  and  it  continued  to  be  acted  upon  until  the  statute  of  33  Geo* 
III.  ch.  13,  declared,  that  statutes  should  take  e^ct  only  from  the 
time  they  receive  the  royal  assent. 

Our  Legislature  have  done  much  to  guard  against  the  rigor  of  the 
rule*  Before  the  passage  of  this  Act,  a  joint  resolution  was  con- 
eurred  in,  and  appioved  of  by  the  Governor,  (Resolutions  of  House 
•f  Representatives,  Pamphlet  Aets,  of  1836,  p.  33,)  requiring  the 
Executive  to  have  published,  in  such  of  the  public  Gazettes  of  thi» 
State,  a»  he  might  select,  •*  all  AcU  of  the  present  Legislature,  that 
may  be  of  a  public  or  general  character."  Such  requiation,  I  be- 
lieve, has  been  complied  with* 

I  must  declare  this  law  to  have  taken  effect,  on  the  day  it  was 
assented  to  by  the  Governor,  viz :  on  the  5J9th  December,  1836  ; 
and  as  this  writ  was  issued  after  that  time,  it  must  be  governed 
by  it, 

I  have  examined  this  attachment,  to  see  ff  it  could  not  be  amen- 
ded. The  modem  rule  of  practice  in  England,  draws  a  distinction 
between  a  deviation  from  a  fbrm  enjoined  by  a  statute,  and  one 
prescribed  by  a  rule  of  Court  The  Courts  are  much  less  strict,, 
in  reference  to  amendments  in  the  latter,  than  in  the  farmer  ;  but 
though  they  have  shewn  a  strong  disinclination  to  allow  an  amend- 
ment of  irregularities,  contravening  the  forms  prescribed  by  the 
uniformity  of  process  Act,  (2  Wm.  IV.  c.  39,)  yet  even  there,  when 
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ihe  statute  of  Limitations  would  otherwise  bar  the  remedy,  th^y 
have  iateifered.     {Horton  vs.  Borough  of  Stamford^  2  Dowl.  06. 
See  3  entity**  General  Practice,  54,  6,  173,  4,  234,  6.)    I  do  not 
'Consider  myself  bound  by  the  authority  of  the  recent  English  cases, 
because  the  distinction  I  have  adverted  to,  has  been  established  by 
the  Judges,  from  a  desire  to  compel  the  observance  of  the  direc- 
tions in  the  uniformity  of  process  Act    {2  Wm,  IV.  c.  39.)    The 
Courts  in  England  do  not  doubt  their  power  to  permit  amendments, 
in  all  caees,  where  there  is  any  thing  to  amend  by,  and  I  feel  my- 
self authorised  to  allow  it  in  this  process.   Throughout  our  statute 
book,  the  great  desire  of  our  Legislature  is  shewn,  to  do  away  with 
ihe  stern  principles  o£  the  ancient  law,  and  to  allow  amendments  of 
form,  not  affecting  the  real  merits  of  the  cause,  and  I  confess,  that 
in  this  matter,  I  much  prefer  the  modem  doctrine.     I  do  not  like 
to  stand  super  antiques  via^^  when  by  doing  so,  I  would  sacrifice 
the  principles  of  justice  to  the  worn  out  technicalities,  of  a  by-gone 
age.    "WYveneveT,  therefoie,  an  amendment  can  be  made  without 
violating  any  established  principle ;  when  the  proceeding,  though 
defective,  still  has  something  to  amend  by ;  whenever  I  feel  that  I 
have  a  discretion  in  the  matter,  I  will  always  take  pleasure  in  per- 
mitting the  error  to  be  corrected. 

In  all  frankness,  however,  I  would  remark,  that  notwithstanding 
this  inclination  of  my  mind,  I  had  at  first  some  difficulty  in  permit- 
ting the  amendment  in  this  case.     This  difficulty  proceeded  from 
a  principle  of  law,  and  a  provision  of  another  statute,  which  I  will 
now  refer  to.    The  attachment  law,  of  18th  Feb.  1799,  {Prince's 
Dig.  18,  19,)  after  prescribing  the  manner  in  which  attachments 
shall  issue  and  be  returned,  declares,  "that  all  attachmente  issued 
and  returned,  in  any  other  manner  than  is  herein  before  directed, 
shall  be,  and   the  same  are  declared,  to  be  null  and  void.**     The 
principle  o(  law  to  which  I  have  last  adverted,  \s,  that  a\\  BU\»tc8 
in  pari  materia^  are  to  be  taken  together,  as  if  they  were  one  law. 
The  Act  of  29th  December,  1836,  repeal*  only  such  laws,  or  parts 
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of  lawst  as  mifitate  wi^  that  Act ;  the  section,  therefore,  of  the  0tfl«' 
tnte  of  18th  February,  1799,  above  referred  to,  is  still  of  force,  so 
£ir  as  to  make  all  attachments  not  issued  and  returned,  in  the  man- 
ner prescribed  by  that  Act,  as  amended  by  the  Act  of  1836,  null 
and  void.  However,  after  the  most  careful  exan^ination  of  both 
Acts,  I  am  satisfied,  that  the  words  *'  all  attachments  issued  and  re- 
turned in  any  other  manner,  than  is  herein  before  directed,"  do  not 
refer  to  that  portion  of  the  general  section,  or  division,  which  re- 
quires the  attachment  to  be  directed  to,  and  served  by,  the  Sheriff 
of  the  county  where  the  property  may  be  found,  or  his  deputy,  or 
any  constable,  and  I  think,  by  reference  to  the  context,  and  to  the 
iipirit  of  the  law,  that  it  will  be  apparent  to  any  one,  that  this  clause 
refers  to  the  formalities  of  bond,  affidavit,  attestation  by  the  Ma- 
gistrate granting,  mode  and  time  of  return,  or  at  least,  that  it  was 
not  intended  by  the  Legislature,  that  any  little  deviation  in  the  di- 
rection^  should  make  the  whole  proceedings  null  and  void,  provi- 
ded^ that  it  was  still  directed  to  the  proper  officer.  As  an  attach- 
ment was  an  extraordinary  remedy,  there  was  great  reason  in  re- 
quiring, that  the  debt  should  be  sworn  to,  previous  to  granting  the 
writ,  that  the  applicant  should  give  bond  and  security,  to  indemnify 
the  individuals,  whose  property,  (without  notice  to  himself,)  was 
to  be  levied  on,  and  that  the  attachment  should  be  attested  by  the 
Magistrate  granting  the  writ,  in  order  that  it  might  be  certified  to 
all  persons,  that  these  formalities  of  bond  and  affidavit  had  been 
complied  with :  and  that  the  Sheriff  should  so  conduct  his  proceed- 
ing, by  advertising  the  writ,  at  the  proper  place,  and  returning  it 
into  Court,  at  the  proper  time,  so  that  notice  might  be  brought 
home^o  the  friends  of  the  absent  debtor;  but  such  reason  ceases 
to  operate,  when  it  is  applied  to  an  error  in  the  direction^  which 
Qould  not  at  aD  prejudice  the  rights  or  interests  of  defendant. 

I  think,  dierefore,  that  an  error  in  the  direction,  will  not  make 
the  whole  proceedings  null  and  void,  provided  that  it  be  such  an 
^rror  as  leaves  something  to  amend  by.    The  writ  must  unques- 
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tionably  be  directed  to  the  proper  officer,  or  it  will  be  inoperatire. 
If  it  had  been  directed  to  the  Governor  of  Georgia,  for  instance,  it 
would  not  be  operatire  and  could  not  be  amended  ;  but  in  this 
case  it  is  directed  to  the  SheriBT  of  the  county  of  Chatham,  the  of- 
ficer of  this  court,  one  of  the  individuals  to  whom  the  present  law 
declares  it  must  be  directed,  and  the  most  proper  officer  to  execute 
the  writ  in  the  county  of  Chatham,  where  alone  it  was  intended  to 
be  enforced.     The  object  of  the  Act  of  1836,  in  changing  the  law, . 
and  requiring  all  attachments  to  be  directed  to  mil  and  singular 
the  Sheriff  and  Constables  of  the  state,  instead  of  **  the  Sheriff 
of  the  county  where  the  property  may  be  found,  his  deputy  or  any 
Constable,"  is  very  apparent,  from  the  subsequent  parts  of  the 
same  section.     It  is  ordered  so  **  that  an  original  attachment  and 
copy  shall  issue,  if  the  plaintiff  shall  desire,  for  any  other  county 
pr  counties,  besides  the  one  in  which  the  first  original  attachment 
shall  be  issued.*'     I  have  adverted  to  this  difficulty,  that  it  might 
not  seem  to  have  escaped  my  attention. 

It  is  ordered,  that  the  attachment  be  amended  so  as  to  conform 
to  the  Act  of  1836,  and  that  a  term  be  given  to  the  defendants. 

William  H.  Stiles,  for  motion— Millen  &  Kollock,  contra. 
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Bbnrt  Rosbr*  nsxt  friend  of  negro  woman  Antoinette* 

AND  HER  two  CHILDREN,  AND  NEORO  MAN  JaCK,  VS. 

Paul  Marlow  and  Beal  Edwards,  Ex'orb 
OF  John  Duooer,  Jr.,  dec'd. 

Petition  for  Certiorari.     Bill  for  Injunction. 

A,  Ctrtiorari  may  Imim  to  Mag  up  a  decision  of  the  Covrt  of  Ordinary,  notwithtftandinf ,  that 
by  the  law  of  Georgia,  an  appeal  in  given  from  the  same  tribonal  to  the  Superior  Court. 

The  petitioner  for  Certiorari  muet  either  be  a  party  to  the  record,  or  one  who  has  a  direct  and 
immediate  intereat  in  it,  or  is  priry  thereto. 

Th»  wiU  of  OerHorttH  Smxw  as  well  at  eommor%  law,  as  by  statate.  It  Is  a  Constitntiona]  writ. 
The  iodidary  Act  of  I7M,  solar  as  it  relates  to  Certiormriia  ani|^rw»a<toe  Aatote  without 
a  negative,  express  or  Implied.  The  mode  prescribed  by  it  is  accumulative ;  at  all  erento, 
■0  iar  as  relates  to  the  ptoceedings  of  other  Courts  than  the  **  Imfbbior  Court** 

It  iM  not  nacessary,  that  exceptions  should  be  taken  in  the  Court  below,  in  order  to  bring  op  a 
dadaion  of  a  Court  of  Ordinary, 

Oonstmotkm  of  the  laws  of  Georgia  coneemiDg  maftumission. 

A  will  which  directs  the  executor  to  apply  to  the  Legislature  for  the  manumission  of  certain 
Blares,  and  if  that  cannot  be  accomplished,  in  that  manner,  that  they  should  be  sent  out  of  thm 
State,  to  where  it  can  be  done,  is  not  illegal  and  does  not  controTSoe  the  policy  of  our  «atutec 

By  B0B£RT  M.  CBUUULTOlf  t  Jn^M^. 

THE  application  for  certiorari  in  this  case,  sets  forth,  that  John 
Dugger^  jr.  deceased,  a  short  time  before  his  death,  made  his 
last  will  and  testament,  containing,  (amongst  others)  a  clause  in 
the  words  following.  "  It  is  my  will  and  desire,  should  it  please 
God  to  remove  me  at  this  time,  that  my  negro  woman  Antoinette, 
and  her  two  children,  together  with  my  negro  man  Jack,  should 
be  emancipated  and  set  free,  if  that  can  be  done  in  any  manner, 
either  by  the  Legislature  or  otherwise,  and  if  it  cannot  be  ac« 
complished,  then  I  direct  my  executors,  herein  after  named,  to 
send  them  where  it  can  be  done  out  of  the  state :"  that  said  will 
was  presented  for  probate  at  the  March  term  of  the  Court  of 
Ordinary  of  Effingham  county,  by  the  defendants,  the  executors 
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Off  mid  John  Bugger^  but  that  said  court,  under  a  ''mistaked 
l^pprehensioa  of  the  legal  effeet  and  mea^f  of  a  certain  statute 
of  this  state,  prohibiting  under  certain  penalties,  the  probate  of 
instruments,  having  for  their  object  the  emancipation  of  slaves 
and  being  also  mistaken  as  to  the  operation  of  said  statute  upon 
the  aforesaid  clause  in  said  will,  determined  that  such  clause 
was  contrary  to  the  laws  of  this  state,  and  absolutely  void,  and 
passed  an  order  prohibiting  the  Clerk  of  said  court  from  records 
ing  the  same."     A  certiorari  is  therefore  prayed  for. 

I  cannot  accede  to  the  truth  of  the  proposition,  (advanced  by 

the  counsel  for  the  executors,  who  resist  this  application,)  which 

denies  that  a  certiorari  can  issue,  to  bring  up  a  decision  of  the 

Court  of  Ordinary,     It  is  true,  that  under  the  Constitution  of  our 

atate,  an  appeal  is  allowed  from  the  decision  of  that  court  to  the 

Superior  Court,  and  the  Act  of  1805,  (Princess  Dig.  166,)  pro*- 

vides,  for  the  manner  in  which  that  appeal  shall  be  entered :  but 

the  Constitution  also  declares,  that  the  **  Superior  Courts  shall  have 

power  to  correct  errors  in  inferior  judicatoriea  by  writ  of  certia^ 

rariJ**     There  is  nothing  in  the  Constitution  or  laws  of  our  statOf 

which  prohibits  a  certiorari  from  being  issued,  because  an  appeal 

is  given  from  the  same  tribunal  to  which  it  issues.     The  Judiciary 

Act  of  1799  provides,  both  for  an  appeal  and  a  writ  of  certiorari^ 

from  the  Inferior  Court.     The  nature  of  the  two  remedies  is  well 

understood,  and  one  of  the  distioctions  which  has  been  drawn  be^ 

tween  them,  is,  that  an  appeal  can  only  be  had  when  it  is  expressly 

giveUf  and  a  certiorari  always  lies,  unless  it  has  been  expressly 

taken  away.     (2  Chitty^s  Gen.  Prac.  374,  6.)     "  Where  any  court 

is  erected  by  statute,  a  certiorari  lies  to  it."     (1  Lord  RayvCd^ 

400.     Oroenvelt  vs.  Burwelk  S.Cl  Salkr  144.) 

This  point  has  been  determined  by  one  of  my  pte4ece%ttOTa  in 
the  (iase  of  McCaskill  vs.  McCaskill,  (T.  U.  P.  CHarUou' s  Rep. 
161,)  and  the  language  used,  is,  «  the  party  has  now  bia  eVec^oti 
either  to  apply  for  a  certiorari  upon  the  basis  of  error,  at  to  %y 
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peal.  The  judgment  of  this  court  upon  the  first  must  be  errof  ot 
no  error,  upon  the  latter,  an  affirmance  or  reversal  of  the  inferior 
judicatory." 

Nor  do  I  consider  the  objection,  that  the  applicant  was  not  a 
party  in  the  court  below,  an  insuperable  bar  to  his  present  appli- 
cation. I  think,  that  the  proper  rule  is,  that  the  petitioner  for 
certiorari  roust  either  be  a  party  to  the  record,  or  one  who  has  a 
direct  and  iromediate  interest  in  it,  or  is  privy  thereto.  The  rights 
and  interests  of  heirs,  devisees,  executors  and  administrators  are 
recognized,  as  well  as  those  of  the  original  parties.  (See  Bath 
Bridge  and  Turnpike  Company  vs.  Magoun^  et.  aU,  8  Crreen^ 
leaf  292  citing  Porter  vs.  Rumery.  10  MeLssachusetts  Rep. 
64.  Shirley  vs.  Lunenburgh^  11  Massachusetts  Rep.  979« 
Chant  vs.  Chamberlain,  4  Massachusetts,  611.  Haines  vs. 
Corlis,  ib.  669.  Glover  vs.  Heath,  3  Massachusetts  Rep.  262. 
Ruffin,  J.  (in  delivering  the  opinion  of  the  Superior  Court  of  North 
Carolina,  in  the  case  of  Perry  vs.  Perry,  1,  N.  C.  Term  Rep. 
184,)  says,  **  I  think  it  may  be  laid  down  as  a  safe  rule,  that  any 
person  affected  in  interest  by  exparte  proceedings  in  an  inferior 
court,  shall  have,  upon  a  proper  case,  a  certiorari  Their  rights 
shall  not  be  concluded  by  an  exparte  transaction.''  When  I  re- 
member, that  the  real  parties  in  interest  in  this  application,  were 
unable  to  guard  themselves  from  this  decision  of  the  Court  of  Or- 
dinary, and  that  those  who  should  have  protected  their  rights,  are 
now  warring  against  them,  and  that  upon  the  determination  of  this 
question  depends  their  right  to  freedom,  I  think  that  I  ought  not  to 
limit  the  application  of  the  above  rule.  I  am  of  opinion,  therefore, 
that  they  have  a  sufficient  interest  in  the  proceedings,  to  allow 
them,  by  their  prochein  ami,  to  maintain  this  writ. 

Nor  do  I  now  think  that  the  objection,  that  no  exceptions  were 
taken  in  the  Court  below,  is  fatal  to  the  present  application.  A 
Certiorari  is  an  original  writ.  (FitzherberVs  Natura  Brevium, 
664,  A.)  It  issues  at  common  law,  as  well  as  by  statute.  "  Where 
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any  Coufi  is  erected  by  sUtute,  a  certiorari  lies  to  it,"    Commis- 
sioners of  Sewers  refused  to  obey  a  certiorari^  but  they  were  all 
committed,  *^and  yet  the  statute  does  not  ^ve  authority  to  this 
Court,  to  grant  a  certiorari^  but  it  is  by  the  common  law  that  this 
Court  will  examine  if  other  Courts  exceed  their  jurisdiction.*'  (Per 
Holt^  C.  J.  in  Groenvelt  vs.  Burwell,  1  Lord  Ray'd.  469.     S.  C. 
1  Salk.  144,  and  see  Rex  vs.  Inhabitants  of  Glamor ganshire^  I 
Lord  Ray'd.  590.     (A.  common  law  certiorari  is  mentioned  in  12 
Wendell,  %2.)     It  is  also  a  constitutional  writ.     (See  Const,  of 
Georgia,  art.  Ill,  sec.  1.)  The  writ  o{  certiorari  being  therefore,  a 
constitutional  and  common  law  writ,  and  one  which  always  lies,  un« 
less  expressly  taken  away,  (2  Chitty's  Gen.  Prac.  374, 5,)  the  ques- 
tion arises,  how  is  it  affected  by  the  Judiciary  Act  of  1799.   (Prtn- 
ce^s  Dig.  218.)  That  Act  seems  to  me,  (so  far  as  it  relates  to  this  pro- 
ceeding,) to  be  an  affirmative  statute ;  it  has  no  negative,  express  or 
implied,  and  the  rule  is,  that  a  statute  made  in  the  affirmative,  with- 
out any  negative,  express  or  implied,  does  not  take  away  thecom- 
mon  law.     (2  Inst.  200.     1  Inst  111.     Harg.  and  But.:  Co.  Litt 
115,  in  notis.    Dwarris  on  Statutes,  637:  IX.  Law  Library  edit, 
p.  8.)     The  party  may  waive  his  benefit,  by  such  affirmative  sta- 
tute, and  take  his  lemedy  by  the  common  law.  (Bro.  Pari.  PL  70. 
1  Rep.  64,     Cro.  EJiz.  104.     Dwarris  on  Statutes,  638 :  IX.  Law 
Library  edit  p.  9.)     And  see  the  rule  further  exemplified,  in  refe- 
rence to  this  very  subject  of  certiorari^  in  Bacon^a  Ab :  title  Cer^ 
tiorarif  (D.) 

Is  it  necessary  that  exceptions  should  be  taken  hicommonlawT 
The  decision  in  ex  parte  Simpson^  (decided  by  Judge  Thomas  U. 
P.  Charlton,  at  Chambers,  of  Chatham  Superior  Court,  July, 
1821,*)  declares,  that  a  certiorari  may  issue  without  such  excep- 
tions having  been  taken,  unless  in  cases  of  certiorari  to  the  **  /n- 
ferior  Court,'*  which,  the  Judge  who  decided  that  case,  iho\ight 
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ms  alone  referr^  to  by  the  sUtole.  On  appHcmtioti  Ibr  certt^nmrU 
to  any  other  Ceurti  than  the  •*  Inferior  CmnU'^  the  Judge  mfSf 
**  ft  petition  stating  in  extenso,  the  errors  of  the  inferior  jtidioetety, 
ami  rerified  by  the  applicant,*'  will  be  svAeient  to  obtain  the  writ* 
The  case  of  Law,  Taylor  4*  Co*  ▼••  Samvel  Goldamitk,  (deter- 
mined by  Judge  Law,  at  Chambers  of  Chatham  Superior  Court,  m 
1829,*)  was  an  application  for  certiorari,  to  tJiO  •♦  Inferior  Court," 
and  the  exceptions,  which  were  signed  by  the  Justices  of  said  Court, 
after  it  had  adjourned,  and  which  were  presented  to  the  Judge  of 
the  Superior  Court,  in  support  of  this  application,  were  contra- 
dicted by  a  statement,  signed  by  the  same  Justices,  and  presented 
by  the  opposite  party.  That  decision  niuit  be  read,  in  reference 
to  the  case  presented,  and  seems  to  have  been  dismissed,  as  much 
from  the  contrary  statements  of  the  Justices,  as  from  the  want  of 
exceptions  taken  at  the  proper  time.  The  party  had  attempted  to 
bring  up  the  matter,  by  the  statutory  proceeding,  without  comply- 
ing  with  its  provisions.  There  wan  a  denial,  too,  by  the  indiridi*- 
als  composing  the  Court,  of  the  facts  presented  by  the  applicant^ 
and  the  Judge,  in  his  discretion,  **  upon  the  great  irregularity  of 
Xht  proceedingn,*'  reAised  the  rule.  The  questioa,  whether  the 
applicant  could  not  have  procured  the  oonstttvtional  certiorari,  (as 
contradistinguished  from  the  judieial,)  was  not  presented,  and  at  ml] 
events,  this  was  an  application  for  certiorari,  to  the  *^  Inferior 
Court*'  The  present  application  steers  clear  of  all  the  difficulties 
suggested  in  that  decision.  There  are  no  conflicting  statemenls  of 
facts.  The  object  is,  to  bring  up  a  written  document,  which  will 
speak  for  itself,  in  order  that  it  may  receive  a  judicial  construction, 
and  it  is  to  be  directed  to  a  Court,  not  proceeding  according  to  the 
course  of  the  common  law.  The  New-York  decisions,  referred 
to  by  Judge  Law,  are  founded  upon  the  statute  of  that  State,  which 
is  a  copy  of  the  statute  of  Westm.  2.  Without  desiring  to  over- 
turn the  decisions  of  any  of  my  predecessors,  (for  all  of  whom  1 
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feel  xesp^ect,  wid  /or  one  of  theio,  veneration  and  affection,)  I  may 
iplace  this  decision  upon  the  dUlincUon  iafcen  in  ex  parte  Simpson, 
between  the  constitutional  and  judicial  writ  of  certiorari— Uie  l^tp 
ter  of  which  is  there  declared  to  be  alone  applicable  to  the  •*In;pk^i. 
OR.Court;"  and  as  the  application  in  this  case,  seeks  to  bring  up  the 
decision  of  the  Court  M  Ordinary— ^  tribunal  not  proceeding  ^c- 
corUing  to  the  course  of  the  common  law,  and  not  being  identified 
with  the  ''laferior  Court,''  and  having  a  Clerk  appointed  in  a  differ- 
ent manner,  (although  the  Court  itself  consists  of  the  same  individq- 
als,  who  prealde  over  the  common  law  tribunal,  denominated  par 
excellence^  the  "  Inferior  Court,'*)  I  may,  without  disrespect,  de- 
olare,  that  on  such  an  application,  tp  remove  the  decisions  of  such  a 
tribunal,  the  provisions  of  the  judiciary  Act  of  1799  either  have  no 
applicability,  or  are  accuraulatire  to  the  remedy  and  mode  existing 
anterior  to  its  enactment. 

JEIavinggot  clear  of  the  forms,  let  us  If^ok  to  the  merits.     I  dp 
not  acquiesce  in  the  decision  of  the  Hon.  the  Court  of  Ordinjary, 
in  causing. the  whole  of  the  clause  relating  tP  these  slaves,  to  bf$ 
eiqpunged  from  the  will.     It  is  a  cardinal  j-ule,  in  the  construction 
of  wills,  that  the  interpretation  should  be  favorable,  and, as  near  the 
mind  and  intent  of  the  party,.aS'the  rules  of  law  willadmit.    So  itis, 
4bat  if  the  worda  will  bear  two  senses,  one  agreeable  to,  and  another 
against  Jaw,  that  sense  shall  be  prefered^  ^hich  is  m  st  >  greeable 
thereto.     Taking  these  rules  for  our  glides,  we  might  make  this 
will, perfectly. lo^l  and  operative,  in  regard  to  these  slaves,  by  ex- 
punging the  words  "either,"  and  **or  otherwise,"  (and  it  is.pnly 
the  illegarpart*  that  ought  not  to  be  recorded,). and  .then  it  wi}l 
read  thus  :  *tlt  is  my  will  and  desire,  should  it  please  God  to  re- 
move me  at  this  time,  that  my  negro  ^.oinan  A^ntoinette,  s^nd  her 
tw.o  ehil4i^en,  together  with  my.  negro  roan  Jack,  should, be  eman- 
cipated, and  set  (re^j  if  that  can  be  done  in  any  manner  by  the  Le- 
gislature, and  if  it  cannot  be  accomplished,  then  I  direct  my  exe- 
Ci^tviB.IiereiQ^f^r  named,  to  send  them  where  it  can  be  done»  out 
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of  the  State."  Is  there  any  thing  illegal  in  this?  Would  saeh  a 
will  come  in  conflict  with  the  policy  of  ourstatntes  on  the  snbject? 
John  Dugger  might,  in  his  lifetime  have  applied  to  the  Legisla- 
ture, to  manumit  these  slaves,  without  incurring  any  penalty,  and 
may  he  not  ask  his  legal  representative,  to  make  the  tame  applica- 
tion after  his  death  f  And  at  all  events,  if  the  rights  of  creditors 
do  not  intervene,  (and  the  executors  have  not  shewn  such  rights  to 
exist,)  an  individual  has,  assuredly,  the  power,  to  send  his  slaves 
out  of  the  State,  for  any  purpose,  although  he  might  not  be  per- 
mitted to  bring  them  back.  Can  he  not  ask,  by  his  last  will  and 
testament,  that  this  should  be  done  by  those  to  whom  he  has  en- 
trusted his  property,  and  who  are  sworn  to  obey  his  injunctions T 

The  intent  of  the  statutes  is  expressed  in  the  preamble  to  the 
Act  of  December  19th,  1818,  (Prince's  Dig.  465.)  The  object  of 
the  statutes  relating  to  manumission,  was,  to  prevent  a  horde  of 
free  persons  of  color,  from  ravaging  the  morals,  and  corrupting 
the  feelings  of  our  slaves.  Experience  had  taught  our  Legislators, 
that  such  a  class,  lazy,  mischievous  and  corrupt,  without  any  mas- 
ter to  urge  them  to  exertion,  and  scarcely  any  motive  to  make  it, 
was  an  extremely  dangerous  example  to  our  naturally  indolent 
slaves.  They  therefore  declared,  that  such  a  class  should  not  hm 
increased  by  manumission,  (save  by  consent  of  the  Legislature,)  or 
by  the  admission  of  such  persons  from  other  Sutes  to  reside  there- 
in.* The  Legislature  is  then  the  proper  tribunal,  (if  I  may  use 
that  term,)  to  determine  whether  the  case  presented  is  one  in 
which  none  of  these  dangers  exist,  one,  for  which  reason  and  ha- 
manity  plead.  To  them,  the  executors  in  the  discharge  of  one  of 
the  most  solemn  of  all  duties,  the  performance  of  the  dying  injnnc- 
tions  ot  their  friend,  should  make  the  application,  and  if  it  should 
be  refused,  then  they  should  fulfil  the  alternative  command  of  their 
testator,  by  sending  these  slaves  out  of  the  State. 


•  Bine*  th«  dacWon  to  thfa  ctM.  the  Edlttff  hM  met  with  the  ca^  of  Jordan  Tfc  Uw  h«lrt  of 
MradUjf,  iDudUif**  Rep.  170.)  Mch  oonfirme  hie  own  opinioo,  on  Uito  poini.^£d,) 
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I  am  of  course  to  be  understood,  that  the  rights  of  creditors  must 
be  protected,  and  that  these  are  superior  to  the  claims  of  the  appli- 
cants, but  the  executors  have  not  answered  the  bill  that  has  been 
filed,  have  not  set  forth  any  debts  due  by  tesUtor,  which,  without 
the  sacrifice  of  these  slaves,  they  are  unable  to  discharge,  and  I  am 
not  therefore  to  presume,  that  any  such  demands  exist 

This  decision  has  been  written  under  the  combined  pressure  of 
business  and  affliction,  and  in  contemplation  of  the  speedy  resigna- 
tion of  the  office  which  I  now  hold.  I  would  regret  any  errors 
contained  in  it,  did  I  not  know,  that  upon  the  return  to  this  cer- 
tiorari, all  the  points  contained  herein  may  be  revised  by  my  suc- 
cessor, who  may  thus  remove  the  evil  which  my  hasty  act  may 
have  occasioned.  At  all  events,  I  have  erred  on  the  safe  side.  I 
can  do  no  harm  by  granting  this  writ,  save  occasioning  a  few 
months'  delay,  whilst  the  refusal  to  allow  it,  would  cause  irrepara- 
ble injury. 

I  cannot  close  this  decision  without  declaring,  that  I  have  not 
meant  to  impute  any  dishonorable  views  to  the  executors,  in  the 
course  they  have  adopted.  It  would  be  unpardonable  in  me,  if  I 
should  cast  a  stigma  upon  the  reputation  or  character  of  any  one, 
until  I  was  perfectly  satisfied  that  it  was  deserved.  The  strong 
letter  of  the  law  concerning  manumission,  and  the  heavy  penalty 
attached  to  the  attempt  to  execute  an  illegal  will,  may  well  have 
alarmed  those,  who  are  unacquainted  with  the  legal  rules  of  con- 
struing statutes.  I  will  not  permit  myself  to  doubt,  that  the  exe- 
cutors are  anxious  to  perform  the  dying  request  of  their  testator, 
if  it  can  be  done,  without  risk  to  themselves,  and  without  violating 
any  law  of  the  land.  Least  of  all,  would  I  be  understood,  to  cast 
any  reflection  upon  the  intelligence  of  the  Court  of  Ordinary. 
That  Court,  as  it  is  well  known,  is  composed  of  gentlemen,  select- 
ed for  their  talent  and  integrity,  by  the  citizens  of  the  county. 
Though  clothed  with  immense  power,  both  as  a  Court  of  Ordi- 
nary, and  in  their  common  law  tribunal,  the**  Inferior  Court,"  and 
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though  often  compelled  to  decide  the  moat  difficult  and  abstruse 
questions  of  law,  yet,  the  individuals  composing  the  Court,  are  noi 
necessarily  lawj/ers,  and  few  of  them  have  ever  been  bred  to  the 
bar.     Such  is  our  peculiar  Judiciary  system.     An  appeal  is  given 
to  the  Superior  Court,  by  whom  the  errors  of  the  inferior  judicatory 
may  be  corrected,  and  it  would  astonish  any  one,  who  had  not  ob- 
served the  workings  of  the  system,  to  learn,  how  seldom  that  right 
of  appeal  is  exorcised,  and  how  admirably  jtistice  is  adminislered 
in  the  various  counties,  by  the  Justices  of  (he  Inferior  Court,  aided 
only  by  their  own  integrity  and  intelligence,  and  by  those  pHiK4- 
pies  of  justice  and  reason  that  are  innate  in  the  breasts  t»f  honest 
and  discerning  men.   To  suppose,  however,  that  they  should  nerer 
err,  when  called  upon  to  decide  technical  questions,  would  be  eel- 
raging  common  sense.     In  this  case,  I  think  that  tfvey  have  ad- 
hered too  mudh  to  the  letter,  without  booking  to  ihe  spirit  and 
equity  of  die  statute,  but  surely,  it  does  not  impeach  their  wisdom 
or  their  virtue,  to  declare,  that  they  have  erred  in  the  interpreta- 
tion of  an  Act,  concerning  which  many  lawyers  entertain  a  doubt, 
and  upon  which  a  different  construction  to  that  which  I  now  give, 
has  heretofore,  I  understandi  been  made  in  the  county  of  Effing- 
ham* 

It  is  ordered^  that  the  writ  of  certiorari  do  issue  as  prayed  for, 
and  that  in  the  meantime,  that  all  proceedings  be  stayed. 

ffiCttOLAS  M(4ftLow,'for  appHeant— 'L.  S.-D^Ltok,  oonlnu 
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Je8«S  SikNBERLIN  VS.   ThE  TRUSTEES  OF  THE  RoMikN  CaTHOLIC 

Church  of  Savannah. 
Application  for  Certiorari. 

A  Mie  ofioodi  at  aucUon,  for  the  price  of  XIO  end  npwarde,  ii  within  the  ftMute  of  Fnadi. 

BT  ROBERT  m.  CHARI^TOff,  JiUlffe. 

THIS  application  for  Certiorari,  was  handed  to  me  yesterday,  after 
I  had  prepared  my  resignation,  as  Judge  of  this  Circuit.  As  I 
have  determined  to  grant  the  writ,  without  the  ordinary  rule  Tim, 
it  is  proper  that  I  should  gire  my  reasons  for  doing  so,  in  a  few 
words. 

It  seems  to  me,  that  the  only  question  submitted  to  me,  is,  are 
sales  at  auction^  of  goods,  for  the  price  of  ten  pounds  sterling,  and 
upwards,  within  the  statute  of  frauds?  I  put  the  question  in  this 
shape,  because,  though  the  subject  matter  of  the  sale  was  a  wooden 
house,  or  church,  yet  it  might  be  removed  from  the  freehold  or 
soil,  without  injury  to  it,  and  one  of  the  conditions  of  sale  was,  that 
it  should  be  removed  by  the  purchaser,  within  ten  days  after  the 
sale.  It  was  not  a  contract,  therefore,  for  the  sale  of  land,  or  any 
interest  in  or  concerning  it ;  if  it  had  been,..there  would  be  less,  (if 
indeed,  ther»  is  any,)  difficulty  in  the  question  presented. 

I  think  that  sales  of  goods  at  auction,  Hot  the  price  of  ten  pounds 
sterling,  and  upwards,  are  within  the  statute  of  Frauds,    It  Is  true 
that  Lord  Mansfield^  in  Simon  vs.  Metivier^  or  Motivos^  (1  Bl. 
Rep.  599,)  expressed  the  inclination  of  his  "  present  opinion,'*  that 
auctions,  in  general,  were  not  within  the  statute,  and  Wilmot  and 
Yates,  J.  added  their  doubts.     If  the  question  had  been  distinctly 
decided  in  that  case,  I  should  have  been  inclined  to  recognize  its 
authority,  inasmuch  as  the  case  was  determined  before  our  Revo- 
lution, and  apart  from  this,  the  opinion  of  such  men  necessarily 
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caiiy  with  them  great  weight.  Bat  Loid  Mansfield  expressly 
■ays,  (1  Bl.  601,)  •*  this  is  not  necessarj'  to  be  now  deternnlned,  for 
if  they  are  within  it,  the  requisites  of  the  statute  are  well  complied 
with."  It  is  worthy  of  remark,  that  the  repoit  of  this  case,  in  3 
Burr  1921,  does  not  distinctly  mention  this  point,  as  was  observed 
by  Lord  EUenhoroughf  in  Hinde  vs.  WMtehouset  7  East.  568. 
And  the  Lord  Chancellor*  in  Buckmaster  vs.  Harropf  13  Ves*  jr. 
472»  says,  ^I  agree  to  the  case  of  Simon  vs.  Mttivier,  which  estab- 
lishes, not  as  a  general  principle,  tJiat  sales  at  auction  are  not 
within  the  statute,  but  that  a  memorandum  in  writing*  by  the  auc- 
tioneer, is  binding  upon  both  parties.*' 

So  that  it  seems  to  b«  a  matter  of  doubt,  whether  Ld.  Mansfield 
and  the  other  Judges,  ever  meant  to  deny,  that  these  sales  at  auc- 
tion were  within  the  statute.  At  all  events,  they  did  not  intend  to 
decide  it,  and  the  weight  of  authority  is  clearly  the  other  way. 
{Hinde  vs.  Whitehouse,  7  East  58S.  Buckmaster  vs.  Harrop,  13 
Ves.  Jr.  466.  Blagden  vs.  Bradbear,  12  Ves.  Jr.  466.)  It  has 
been  repeatedly  held  that  sales  of  laud  or  any  interest  therein,  at 
auction,  are  within  the  statute.  {Stansfield  vs.  Johnson,  1  Esp. 
101.  Walker  vs.  Constable,  2  Esp.  669,  and  1  B.  &  P.  306. 
Buckmaster  vs.  Harrop,  7  Ves.  Jr.  344.)  In  reference  to  this 
point,  I  can  see  no  rational  distinction  between  the  sales  of  lands 
and  goods;  die  terms  as  to  the  memorandum  in  writing  are  ex- 
actly the  same.  (Lord  Eldon%  in  Coles  vs.  Trecothick,  9  Ves.  jr. 
249.  Bx>ss  on  Venders,  12  Law  Library  14.  Lord  Erskine,  in 
Buckmaster  vs.  Harrop,  13  Ves.  jr.  469.)  Indeed,  without  refer- 
ence to  any  authority,  if  we  profess  to  be  governed  by  the  statute, 
(and  it  is  in  force  in  our  State,)  it  seems  impossible  to  escape  from 
the  conviction,  that  sales  at  auction  are  included  within  it.  The 
language  of  the  Act  is,  that  ''tio  contract  for  the  sale  of  goods," 
^c.    Where  the  words  of  a  statute  are  ambiguous,  and  will  bear 

two  constructions,  one  consonant  to  justice,  equity  and  reason 

and  the  other  contrary  tliereto.  Judges  may,  (and  are  bound  to,) 
give  to  them  that  construction>  which  will  tend  to  the  advantage  of 
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thfc  citizens  of  the  State,  but  where  the  words  of  an  Act  are  clear 
and  we  have  no  authority  for  sajring,  that  the  Legislature  did  not 
mean  what  they  said,  I  am  not  a  friend  la  the  principle,  which  con- 
stitutes the  Judge  both  the  maker  and  the  expounder  of  the  law. 
As  much  fraud  may  be  committed  at  a  sale  by  auction,  as  at  any 
other,  and  the  equity  of  the  statute,  as  well  as  its  letter,  will  be 
better  preserved,  by  declaring  that  such  auction  sales  are  within  it 
(See  the  remarks  of  the  Master  of  the  Rolls,  in  Blagden  vs.  Brad- 
bear^  12  Ves.  Jr.  471,  in  reference  to  the  contradictory  swearing 
in  that  case.) 

If  I  had  any  doubt  in  this  matter,  it  wodtd  be  dissipated  by  a 
statute  of  our  own  State.     I  allude  to  the  Act  of  Dec;  27th,  1831, 
(Pamphlet  Acts  of  1831,  p.  130,)  which  expressly  declares,  thai  no 
note  or  memorandum  in  writirig,  shall  be  necessary  to  charge  the 
purchaser  of  any  real  ot  personal  estate,  at  any  sale  which  should 
diereaAer  be  made  at  pUbtic  outcry^  by  "  any  executor,  adminiS' 
trator,  guardian^  or  Sheriff,*^*  but  that  su<5h  purchaser  shall  be 
bound,  by  reason  of  such  real  or  |yersonal  estate  being  knocked  off 
to  him,  as  the  highest  bidder.     Expressio  unius  est  exclusio  aU 
terius.     It  is  impossible  to  suppose  that  our  Legislature  were  ig- 
norant of  the  fact  that  there  were  other  sales  at  *•  public  outcry" 
than  those  enumerated  by  them.     The  statute  book  of  the  State 
would  have  reminded  them,  that  there  were  vendue  masters  ap- 
pointed under  the  authority  of  the  State,  with  "full  power  and  au- 
thority to  set  up  and  expose  to  sale  by  public  outcry  and  vendue, 
all  and  any  houses^  lands,  ships,  goods  and  property  whatsoever." 
I  think,  therefore,  that  it  is  a  fair  conclusion,  that  when  they  de- 
clared that  certain  sales  at  public  outcry  should  be  valid  without 
a  memorandum  in  writing,  they  meant,  that  all  other  sales  at  pub- 
-        '         —        .,       ..  .        .     >    . 

•As  U)  whether  SheriipB  nlee  of  land  are  within  the  etatute  of  frauds,  lee  NlOtol  ya  Rid^ 
ley,  6  Yerger,  63.  Hanson  vb.  Bame;  &  GUI  ^  John.  369.  SimondB  rs.  CatUn,  2  Caines^ 
61.    Jackson  tb,  CatUn,  2  John.  Rep.  a4a— <£tf.) 

I^ART.  II S.    3. 
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lie  outery,  sboitld  oot  be  eftetital,  without  tfae  memonadniii  re* 
quired  by  the  statute  of  fnradi^  of  force  in  this  State. 

The  much  agitated  question  whether  the  auctioneer  is  the  agent 
of  both  parties,  and  may  make  the  memorandum  to  bind  the  pur- 
chaser, does  not  arise  in  this  case.  There  was  no  eridence  given 
in  the  Court  of  Common  Pleas  and  of  Ojer  and  Terminer,  that 
any  memorandum  had  erer  been  made  by  the  aucdoneer  or  any 
one  else.  The  question  does  not  seem  to  hare  been  asked.  In 
this  respect,  this  case  somewhat  resembles  Buckmaster  ts.  Hdr" 
rop,  (13  Ves.  Jr.  473.)  The  Court  below  instructed  the  Jury, 
that  such  proof  was  indispeosable  to  authorise  a  recovery  by  the 
plaintifis,  who  were  seeking  to  make  defendant  liable  for  the  lose 
arising  from  bis  failure  to  complete  the  said  alleged  sale,  the  pre- 
ndses  baring  been  again  sold  at  public  outcry  by  the  pUintiBTs,  at 
a  reduced  price.  The  Jury  disregarded  the  charge  of  the  Court 
and  found  a  verdict  for  the  plaintiffs,  and  in  doing  so,  they  assumed 
the  right  to  determine  for  themselves,  a  question  of  law.  It  is  the 
duty  of  Courts  of  justice  to  see  that  legal  rights  are  not  destroyed 
in  this  or  any  other  manner. 

I  think,  therefore,  that  the  applicant  is  entitled  to  his  certiorari. 
I  should  have  granted  a  rule  nisu  &nd  have  heard  argument  there- 
on, if  die  postare  of  affairs  would  have  admitted  of  it,  but  as  I  have 
determined  to  resign  immediately  my  office,  no  alternative  is  left 
to  me,  but  to  grant  the  certiorari  at  once,  which  I  am  authorised 
to  do,  if  I  "  deem  the  exceptions  taken  to  be  sufficient,*'  which  I 
do.  To  have  made  the  rule  nisi  returnable  to  the  next  term, 
would  have  been  delaying  the  plaintiffs  in  the  Court  below,  unne- 
cessarily ;  and  as  it  is  uncertain  when  my  successor  will  be  ap- 
pointed, to  have  fixed  a  day  for  the  argument  anterior  to  Novem- 
ber, would  have  been  prejudicing  the  defendant,  inasmuch  as  the 
day  might  arrive  without  any  appointment  having  been  made,  and 
his  property  would  be  seised  under  a  judgment,  which  I  do  not 
think  has  been  legally  obtained.    On  the  return  to  the  writ  itself. 
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arfument  may  be  had,  and  a  deeition  deliberately  made,  And  I  am 
8Uie  I  should  regret  if  this  galloping  decision  should  hav^e  any  in- 
fluence upon  the  mind  of  the  Court 

Let  certiorari  issue,  and  in  the  mean  time  let  all  proceedings  be 
stayed. 

L.  S.  D^Lton,  for  applicant — ^N.  Marlow,  contra. 
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ACCESSORY.    See  Criminal  Law,  15, 16. 

ADJOURNMENT. 

1.  If  afl«r  adjoomment  farr^;«ladf  gnaded,  Ae  paity  appean, 
and  goes  to  trial,  it  ia  a  waiver  <^  the  irregHkiity.  Low  ra, 
Ckmmissumers  qfPUotage^      .  -  -  .  .  302 

2.  It  aeems,  that  the  ri^t  of  adjoomment  maj  k^  eioerciaed  by 
any  tribaoal,  when  oaaential  to  the  enda  of  justice.        .  .Ibid^ 

ADMINISTRATION.     8ee  ADmmaraATORa  An  Ezioutob^ 

passim, 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Aa  administrator  cannot  be  called  to  accoant,  fbr  the  alleged 

waste  of  his  intestate^  conunitted  on  an  estale,  whereof  he  was 

ececntor^  by  bill  bitnight  by  a  legatee  or  a  creditor  of  snch 

'  wasted  estate.    The  legal  representative  of  snch  eotate,  nnist 

lamg  tbm  suit.     WHnum  y.  Armour,    •        .  •      0 

3.  A  general  release  or  receipt,  in  full  of  all  demands,  will  not 
eictend  to  claims  held  by  such  releasor,  as  executor.     Wi§^nts 

▼.  NorUm,        .  •  •  .  •  •  •15 

8.«WheB  an  estate  is  not  competent^  or  barely  so,  to  the  pay- 
nient  of  debts,  in  granting  administratieDt  «  eieditor  viU  h% 
preferred  to  the  next  of  kin.     Sturges  v.  T^tfftSf        \  »    19 

4.  QtttBre,  if  the  non-resident  next  of  kin,  who  are  thereby  prohi- 
bited ftom  admiiiiBtratioin,  can  constitute  an  agent  fbr  thst 

•  purpose.         *.  ;  .  *  .  .  •  iWrf. 

5.  An  heiJr  or  legatee  is  not  entitled  to  take  possession  of  any     .. 
P«urt  of  the  estate  of  his  ancestor  or  testator,  until  it  be  deliver, 
ed  to  him  by  the  act  of  the  legal  representative,  or  the  law. 

'  Albrimmv.  Bird, W 
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ADBONISTRATORS  AND  EXECUTORS— oomiinrm». 

6.  A  Court  of  Ordinaiy  in  all  applicationB  A>r  probate  or  adminifl- 
tration  should  conform  to  the  practice  of  similar  jorisdictioiifl  in 
England ;  at  all  events  to  such  an  extont  as  to  give  the  appel* 
late  jurisdiction,  a  knowledge  of  the  facts  or  doctrinety  which 
formed  the  basis  of  the  judgment  of  the  inferior  tribunal. 
TupperY.Atwoodt        .  .  .  •  .  .100 

7.  Qiicerf,  if  the  individual  note  ofthe  executor  ofan  estate,  taken 
by  a  simple  contract  creditor  thereof^  would  operate  to  charge 
the  executor  personally,  and  to  discharge  the  estate  from  mich 
debt.    HtAertkamY*  Huguenhifet.  al.^  »  .  .876 

See  Equitt,  82, 88,  ^  62. 

ExBoirroft  de  eon  lorlf  paemm* 
FWSB4L  ExpmisM,  I. 
MoirsT,  8. 
Taimm  1»  3»  8, 4. 

ADVERSE  POSSESSION.    See  Eqvitt,61. 

AFFIDAVIT  OF  ILLEGALITY.    See  Moewaob,  4 

AGENT.    AesApviAX.,  8. 

PEOOXiS,  1. 

AMENDMENT. 

L  A  Court  has  the  discretioQ  t*  allov  a  writ  to  be  axMndod*  by 
the  insertion  of  the  name  of  n.  p»^«  as  defendant  ersa  after 
plea  ofabaten^entfiled  for  the  want  of  psoperpoties.  Co^mlbe 
V.  Isaac  Law  ^  Co.,  .  :-         •  »  » 805 

Bee  AirrAOBmifT,  I. 

APPEAL. 

1.  An  appeal  from  the  verdict  of  a  petit  Jury  of  the.  Bifeiior  or 
Superior  Courts  to  a  special  Jury  of  the  Superioi  Coartf  is 
considered  as  a  dis  runo  investigation,  and  new  and  additional 
testimony  may  be  admitted  upon  the  trial  of  such  appe^ 
Tifppcr  V.  Atwood^      .  J  .  .  .  .  100 

2.  But  an  appeal  from  the  Court  of  Ordinaiy  to  the  Skipenpr 
Court,  is  an  appeal  from  the  judgment  of  the  fimnet  ti^hypf^ 
founded  on  the  evidence  adduced  to  iX$  and  Qp  «|ther  tn^^^fipe 
should  be  received  by  the  appellate  j^iadic.tigm        «  •  IM» 
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APPEAL— ooNTiKinBD. 

8.  An  agent  in  fact  who  had  applied  for  letters  of  administration, 
in  the  name  of  his  principals,  a  commercial  house  resident  and 
present,  has  no  right  to  enter  or  prosecute  an  appeal  from  the 
jndgment  of  the  Court  below,  in  his  own  name,  .  .  100 

4.  An  appeal  cannot  be  entered  from  the  judgment  of  the  Court 
founded  on  special  verdict.    Lewden  v.  Gribinn,  .  .  187 

See  CiBTioRjUti^  0^ 

IVTBUBST,  8,  4,  5^ 
JlTDOMSRT,  8,  4. 

APPEARANCE.    See  Paoosss^  1,  2,  a 

ARBITRATION. 

1.  An  agreement  to  submit  the  controversy  to  aibitratiotf,  is  aii 
admission  that  the  pleadnigs  in  the  canae  are  perfect.    Boog 

V.  Bayley, igQ 

2.  Alts  pendensj  either  in  Chancery,  or  common  law,  may  be  sub- 
mitted to  arbitration  by  agreement,  withotrt  an  order  of  Court.  Ibid, 

8.  And  where  by  the  agreement  entered  into,  the  award  was  to  be 
made  a  rule  of  Court,  and  judgment  entered  thereon,  and  judg- 
ment was  entered  without  objection,  all  pre-requisites  will  be 
presumed  to  have  been  complied  with,  .  .  .  Ibid. 

4.  When  the  arbitrators,  meaning  to  follow  the  law,  mistake  it, 
it  is  a  good  ground  for  setting  aside  their  award,  so  far  as  it 

is  affected  by  that  mistake.     Champneys  v.  Wilson^  .  200^ 

5.  But  if,  without  reference  to  the  law,  they  make  an  equitable 
decision,  it  is  no  objection  to  the  award,  that  in  some  p<Hnt,  it 

is  against  law.  •  .  .  .  ,  .Ibid^ 

6.  Where  by  the  terms  of  submission,  two  persons  were  to  be  ap- 
pointed, with  power,  if  they  should  disagree,  to  call  in  «'a 
third,"  and  upon  such  disagreement,  a  third  person  was  called 
in,  and  signed  the  award  with  one  of  the  other  arbitrators; 
heU  thai  such  third  person  was  only  an  arbitrator,  and  that 
therefore  there  was  no  necessity  for  him  to  convene  the  other 
arbitrators  to  deliver  to  them  his  decision,      .  .  .  Ibid, 

ARREST  OP  JUDGMENT. 

1.  Causes  of  arrest  of  judgment  are  confined  to  objections,  which 
arise  upon  the  face  of  the  record  itselff  and  the  Court  must  be 
governed  by  that  alone,  in  determining  them.     State  v.  AUeth    51S 
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ASSIGNMENT.    See  Equrrr,  3. 

ATTACHMENT. 

1.  Where  an  attachment  was  directed  •*to  the  Sheriff  of  the 
county  of  Chatham,"  instead  of  "to  all  and  singular  the  She- 
rifls  and  Constables  of  this  State ;"  held,  that  it  mig^t  be 
amended,  it  being  addressed  to  one  of  the  individuals  entrusU 
ed  by  law  with  its  execution,  and  thert  being  soiliefhing  theife- 
fore  to  amend  by.     Smets  v.  T.  <}•  J.  Weathersbee,     .  .  587 

2.  All  the  statutes  relating  to  attachments,  being  in  pari  materia, 
must  be  taken  together,  ....  .Ibid^ 

See  Bills  aw  EzcuiLiioi  jwv  PmoMiMMtT  Nont,  8. 
Shieot,  8. 

ATTORNEY.    See  E%vm,  6. 

Wamu^mt  of  ATTOtaihr,  1,  i. 

AUCTION.    See  Stat*  or  Feauss  a«d  Pkejueiis,  8. 

AWARD*    See  AaBiraATto*,  8,  5. 

BAIL.    S«CrimihalLaW,6,6,27,28,29,80,81. 

BAILMENT. 

1.  In  an  action  agairist  a  bailee,  the  questoin  of  negligence,  is  a 

question  of  law  lor  the  Court  to  determine.    Morel  v.  Roe,    .    18^ 
^  But  the  facts  from  which  it  is,  or  is  not  inferred,  must  be 
(bund  by  the  Jury.        .....  .iWd. 

8.  In  contracts  for  conveying  goods  on  freight,  there  is  an  im- 
plied undertaking  by  the  carrier,  that  he  has  a  competent 
knowledge  of  the  navigation,  and  he  will  be  liable  for  a  loss, 
occasioned  by  a  want  of  such  knowledge,        .  .  .Ibid. 

BANK  NOTE. 

1.  A  party  who  proves  the  loss  of  a  Bank  note,  is  entitled  to  have 
the  same  established  as  a  lost  paper,  by  pursuing  the  method 
prescribed  by  the  rule  of  Court,  and  to  require  payment  of  said 
established  note  from  the  Bank  from  whence  it  issued.     Waters 

V.  Bark  of  Oeorgia,  et,al^       .  .  .  .  .103 

2.  But  he  will  be  compelled,  before  payment  of  the  same,  to  in- 
demnify the  Bank  fVom  all  liability  on  the  original  note.        .  Ibtd* 

See  CoNSTiTCTioKAL  Law,  8. 
Criminal  Law,  40^ 
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BANELS. 

!•  If  the  capital  of  a  Bank  cannot  be  usefully  empIo7ed  in  loans^ 
there  can  be  no  objection  to  investing  a  portion  thereof  in  the      -^ 
purchase  of  its  own  stock.    And  the  Directors  of  the  Bank 
haye  a  right  to  dispose  of  the  stock  so  purchased  by  them. 
JE[artri4gBteLal.y,  RockweUtet.al,,     .  .260 

34  And  on  the  xe-sale  of  such  stock,  tlie  Stockholders  of  the 
Bank  have  no  right  to  a  preference  in  the  purchase.  .  Ibid, 

8.  The  Managers  or  Directors  of  the  affairs  of  a  Corporation 
cannot  be  considered  as  Trustees,  or  prohibited  as  such,  from 
the  purchase  of  the  trust  property  or  stock,  belonging  to  the 
CorporatiiNi.  .  •  «  <  •  mlHd* 

See  CoMSTinrTiORAL  Law,  d< 
CanmiAL  Law,  20. 

BEDDING.    See  Disraass  WabbAxtj  1. 

BILLS  OF  CREDIT.    See  ComriTirrioKAL  Law,  8. 

BILL  OP  EXCEPTIONS.    See  Ceetioram,  2,  8,  4,  9. 

BILLS  OP  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  The  omission  by  the  indorsee  and  holder  of  »iiote  to  charge 
in  execution  a  prior  indorser,  (who  had  been  surrendered  by  his 
bail  bef(»e  judgment,  and  discharged  in  consequence  of  such 
omission,)  will  not  operate  to  discharge  a  subsequent  indorser 
from  his  liability  to  such  holder.     Wakefield  v.  Ijamberi^         .     18 

2.  A  party  to  a  negotiable  instrument  may  testify  to  facts,  which 
do  not  prove  it  to  have  been  originally  void ;  as  payment,  &c. 
WendeU  v.  Cfeorge,     .  .  .  .    M 

8.  J.  E.  W.,  one  (^  the  mercantile  firm  of  J.  E.  W.  &  Co.  of 
Savannah — (whose  commercial  house  was  in  liverpoolf )  whilst 
in  the  latter  place,  drew  bis  individual  bill  in  favor  of  the  plain. 
tifisy  on  his  house  in  Savannah,  who  accepted  the  same,  but 
afterwards  sofibred  it  to  be  protested  for  non-payment :  heU 
that  the  payees  of  said  bill  were  entitled  to  take  out  process  of 
attachment^  against  the  individual  estate  of  the  non-resident 
drawer,  at  draweri  in  addition  to  the  remedy  by  action  against 
the  firm  of  J.  E.  W.  &l  Co.  as  acceptors.    Richardson^  et.  ail. 
V.  White, ^ 

T.  8- 
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4.  The  payee  or  mdoraee  of  a  bill  of  exchange,  may  in  defknlt  of 
payment,  sae  all  the  parties  to  it  at  the  same  time,  and  an  ac- 
tion against  one,  will  not  debar  his  remedy  against  the  oCheit.  Ibid. 

5.  And  such  payee  or  indorsee  may  maintain  his  action  against 
the  drawer,  without  previoosly  suing  the  acceptor.     .  .  Ibid. 

6.  The  master  of  a  vessel  consigned  to  O.  wrote  a  letter  hj  H« 
the  Pilot  who  carried  the  Tcssd  oot,  inibnning  O.  that  ihe  ship  ' 
had  crossed  the  bar  in  safety,and  rtqueOingQ.  t0  payH;  935^ 
the  amount  of  pilotage  due,  «and  MigB  yomr  obedient,  &o," 
H.  indorsed  on  the  letter,  **  Pay  to  L.  or  order."  D.  a  cx^u 
tor  of  H.  sued  him,  and  gamisheed  G.  (as  the  creditor  of  H.) 
who  returned  under  oath,  that  previously  to  such  ganishraenC* 
L.  had  presented  such  letter  indorsed  as  above,  and  that  he 
(G.)  had  promised  to  pay  the  amount  to  L.  Qtksre,  if  such 
letter  was  a  bill  of  exchange,  or  an  order  in  the  nature  of  a 
chose  in  action,    Dibti$  ▼.  Oai$ont      •  •  •  .  44Li 

7.  HeU  that  if  considered  as  a  bill  of  exchange,  the  indebtedness 
of  G.  at  acceptor,  created  a  liability  to  Xj.  the  then  holder,  and 
not  to  H.  who  had  parted  with  his  interest  hi  it.  •  Ibid, 

HMf  also,  that  if  it  was  a  ^to$e  in  action,  the  indeblediiesB  of  Gk 
was  created  only  5y  his  promise^  and  that  this  bemg  made  to  L. 
produced  a  privity  of  contract  between  Q.  and  L.  only,  and 
thiith^oteG.  had  never  been  the  debtor  of  H.  Ibid. 

BILL  OF  REVIVOR.    iSee  Eavrrr,  13. 

BONDS. 

^.  A  Bank  was  incorporated,  with  the  power  to  appoint  neoeasa- 
ry  officers,  to  take  bonds  fVom  them,  and  to  make  all  necessa- 
ry by-laws,  rules  and  regulations.  By  one  of  the  by-laws  of 
such  corporation  it  was  provided,  that  it  should  be  the  duty  of 
every  other  officer  of  the  Bank,  to  perform  auch  s^^rvioes  as 
might  be  required  of  them,  by  the  President  and  Castuer.  In 
an  action  against  principal  and  sureties,  on  «  bond  fvven  by  a 
bookkeeper  o^  said  Bank,  conditioned  for  the  ^thfUiperform- 
anoe  of  the  duties  of  his  office,  ani  <dl  other  duties  required  of 
him  in  said  Bank,  <f«.  held,  that  the  bond  was  taken  in  confor- 
mity to,  and  authorized  by  the  charter.  I^latUen  Bahk^  v. 
Lmnkin^  .*«....    29 
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2.  And  where  each  bookkeeper,  whilst  in  the  dischar^  of  **  other 
duties  in  said  Bank,"  fraudulently  took  large  sums  of  money 
therefVom ;  hdd,  that  the  seaunties  on  his  official  bond,  were 
liable  to  the  amount  of  their  bond.        .  .  *  Ibid' 

3.  Tbefiiiliire  of  obligee  to  notify  to  the  securities  Of  the  obligor, 
the  delinquency  of  their  principal,  as  soon  as  discovered*  will 
not  relieve  them  from  their  obligation.  .  .  Rid. 

4.  In  an  action  of  debt  on  a  penal  bond,  conditioned  for  the  pay- 
ment  of  a  lesser  specified  sum  of  money  on  a  day  certain,  the 
sum  mentioned  in  the  condition,  and  aU  interest  due  thereon 
may  be  recovered,  without  reference  to,  and  though  it  exceed 

the  penalty  of  the  bond.    Moss  v.  Wood^        .  .  .42 

See  Iktkrkst,  1, 2. 
SHERinr,  4,  5. 

BRUNSWICK. 

I.  Neither  the  legal  nor  equitable  title  to  the  vaamt  lands  iathe 
town  of  Brunswick,  resides  in  the  CommissionerB.  If  the  State 
has  made  an  improvident  or  mistaken  grant  thereof  the  State 
only,  can  take  advantage  of  it.  Commissumers  cf  Bruntwick 
v.  Daf%  .  .  .  .  .  s  .  49T 

BURGLARY,    fifee  Criminal  Law,  1,  2. 

CERTIORARL 

1.  The  Constitutional  writ  of  Certierari  is  applicable  to  the  er- 
rors of  inferior  jurisdictions,  contra-difitingtiished  from  the  **  Inm 
ferior  Court  .•"  the  Judicial  writ  of  Certiorari  is  alone  appli- 
cable to  the  **  Inferior  Court**  as  before  distinguished.    Esf 
parte  Simpson,  ......  m 

2.  The  necessity  of  exceptions  and  20  days  notice,  applies  only 
to  the  judicial  writ.        .  .  .  .  •  ^^' 

3^  //  seems,  that  if  a  party  seek  to  avail  himself  of  an  error  of  the 
Court,  so  as  ^o  carry  up  his  ca5e  by  Certiorari,  he  must  reduce 
his  exceptions  to  writing  at  the  time,  and  tender  them  doling 
the  trial.    Low,  Taylor  &  Co.  v.  Goldsmith,  •  •  288 

4.  And  where  no  exceptions  had  been  tendered  during  the  term, 
but  were  presented  to  the  individuals  composing  the  Court, 
separately,  and  on  a  succeeding  day*  and  were  thus  signed  by 
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theiBi  and  such  ezeeptiont  were  contradicted  by  a  statement 
signed  by  the- same  Judges,  the  rule  was  refused  **  upoa  the 
great  irregularity  of  the  proceedings."  .  .  .  288 

5.  Where  a  new  jurisdiction  is  created  by  statute,  proceeding  ac- 
cording to  the  course  of  the  common  law,  the  Superior  Conit 
can  cause  its  proceedings  to  be  brought  up,  and  correct  its 
errors.  But  where  such  newly  created  jurisdiction  is  summary, 
and  does  not  proceed  according  to  the  coounon  law,  the  Supe- 
rior Court  will,  on  Certiorari,  confirm  or  quash  its  proceedings. 
Commissioners  of  Pilotage  v.  John  Low,  et.  dl,^  .  .  298 

0.  A  Certiorari  may  issue  to  bring  up  a  decision  of  the  Court  of 
Ordinary,  notwithstanding,  that  by  the  law  of  (xeoigia,  an  Ap- 
peal is  given  from  the  same  tribunal  to  the  Superior  Court. 
Roser  ▼.  Marlowt  et,  a2.,  .....  542 

7.  The  petitioner  for  Certiorari  must  either  be  a  party  to  the 
record,  or  one  who  has  a  direct  and  immediate  inteiM  in  it,  or 

is  privy  thereto.  .  .  ....  Ibid. 

8.  The  writ  of  Certiorari  issues  as  well  at  common  Ittw^  as  by 
statute.  It  is  a  constitutional  writ.  The  Judiciary  Act  of 
1709,  so  far  as  it  relates  to  Certiorari^  is  an  qffirmative  statute, 
without  a  negative  express  or  implied.  The  mode  prescribed 
by  it  is  accumulative ;  at  all  events,  so  far  as  relates  to  the  pn>- 
ceedings  of  other  Courts  than  the  *^Irrferior  Courts**  .  Vnd. 

9.  It  is  not  necessary  that  exceptions  should  be  taken  in  the 
Court  below,  in  order  to  bring  up  a  decision  of  a  Court  of  Ot" 
dmary^  ......  ,Ibid. 

CHALLENGE  FOR  CAUSE. 

1.  The  prisoner  on  being  put  upoo  his  trial,  challenged  a  juror 
peremptorily,  and  he  was  set  aside.  The  Jury,  after  hearing 
the  evidence,  not  being  able  to  agree,  were  discharged  by  coff- 
sent.  The  prisoner  was  again  put  upon  his  trial  at  the  same 
term,  and  one  of  the  jurors  whom  he  had  challenged  peremp- 
torily  at  the  fbrmer  trial,  being  again  presented  to  him,  was 
challenged  by  him /or  cause,  and  the  cause  assigned  was,  that 
he  had  set  him  naide  peremptorily  on  the  former  trial,  and  there- 
by created  a  prejudice  on  his  mind.  Held,  that  it  was  not  a 
good  chailenge/or  cause.     State  v.  Henley,      .  ,  .  505 
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CHANCERY.     See  Equity,  passim. 

CHOSE  IN  ACTION.     See  Bills  of  Exchakoe  and  PBOMisaoEY 
NoTBs,  6,  8. 

CIRCUIT  COURT,  U.  S.     See  Equity,  35. 

CLAIM. 

1.  A  claimant  in  a  claim  case,  is  confined  to  his  own  right,  and 
cannot  set  up  an  outstanding  title  in  a  third  person,  to  defeat 
the  levy  of  plaintiff.     Forsyth  v.  Marhury,      .  .  .324 

COMMISSIONERS.     See  Equity,  6. 

COMMON  AND  STATUTE  LAW.     See  England,  1,  2. 

COMMON  CARRIER.     See  Bailment,  8. 

CONFESSION.     See  Criminal  Law,  29,  80. 

CONSIDERATION.     See  Dbbd,  1,  2. 

Stat,  or  Fbaudi  and  Pbiuubiib,  1,  2. 

CONSTITUTIONAL  LAW. 

1.  An  ordinance  of  the  City  Council  of  Savannah,  passed  under 
the  authority  of  an  Act  of  the  Legislature  of  Georgia,  imposed 
a  tax  on  all  goods,  &c.  not  the  produce  of  the  State,  sold  on      -^ 
commission  by  any  person  residing  within  the  city  :  heldy  that 
such  tax  was  not  an  impost  or  duty  on  imports,  but  that  it  was 
a  legitimate  exercise  of  the  power  of  a  State  to  regulate  its  in- 
ternal commerce.     Cumming  v.  Mayor  and  Aldermen,  <fc.    •    26 
2.  The  same  ordinance  required  the  city  Treasurer,  in  default  of 
any  person  to  make  his  return  of  such  sales  within  the  time 
prescribed,  to  assess  the  value  of  goods  sold  by  said  defaulter, 
from  the  best  information  he  could  obtain,  and  to  issue  his  war- 
rant of  distress  for  the  amount  of  snch  assessment ;  fteZi,  that 
such  arbitrary  assessment  was  violative  of  private  right,  unau- 
thorized by  the  State  law,  and  unconstitDtional.  .  .  Ibid. 
3.  A  Bank  bill,  issued  by  an  institution  taking  its  franchises  from 
State  authority,  for  the  mere  legal  conveniences  of  a  corporate 
body,  is  not  a  bill  ofcredit^  within  the  inhibition  of  the  Consti- 
tution U.  S.     Slate  V.  Calvin,  et.  al,     .             .            .  .  151 
4.  The  States  retain  the  power  to  legislate  upon  the  subject  of 
Filotage,  within  their  own  territories  and  over  their  own  citi- 
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zenii,  unless  such  legislation  interfere  with,  or  is  contrary  to 
an  Act  of  Congress,  passed  in  pursuance  of  the  Constitution. 
Low  V.  Commissioners  of  Pilotage^      ,  .  .  .  302 

^.  It  seems^  that  the  constitutionalitj  of  a  legislative  act  cannot 
be  decided  on,  on  application  for  certiorari,  or  other  summary 
way.    .  .  .  .         ^  *  .  .  ,Ilnd^ 

6.  The  negligence  of  a  Pilot,  which  authorizes  his  suspension,  is 
not  a  ••  crimet**  or  ^'  criminal  froceeding"  within  the  meaning 
of  the  Constitution  of  the  United  States,  or  the  amendments 
thereof.  ......  ,Ilnd» 

7.  Neither  is  the  proceeding  against  him  under  the  Legislative 
Acts  of  Georgia,  a  ^  suit  at  common  law,"  within  the  meaning 

of  the  VII  Art.  of  the  amendments  of  the  Constitution  U.  S.   Hfid. 

S,  The  provision  of  the  Constitution  of  Georgia,  which  directs 
that  « trial  by  Jury  as  heretofore  used  in  this  State,  shall  re- 
main inviolate,"  does  not  apply  to  a  summary  jurisdiction, 
(such  as  the  Commissioners  of  Pilotage)  existing  in  Georgia, 
hefore  the  adoption  of  the  Constitution,  and  recognized  by  con- 
temporaneous legislation,  judicial  exposition,  and  continual  ac- 
quiescence.     ......  ./6uL 

9.  If  there  be  a  doubt  upon  the  constitutionality  of  the  law,  the 
law  ought  to  be  susUined.      •  .  .  .  .  Ihid^ 

10.  A  State  law  which  impairs  the  obligation  of  a  contract,  made 
prior  to  its  passage,  is  unconstitutional  and  inopentlve.  For- 
syth  v.  Marbury^         ......  324 

11.  And  it  is  equally  so,  whether  the  contract  exists  in  its  original 
shape,  or  has  been  merged  in  a  judgment.     .  .  .  Ibid, 

12.  A  statute  of  limitations  to  be  constitutional  and  operative,  must 
give  an  allowance  of  time  in  fuLuro^  to  conmience  the  action.  Ibid, 

18.  A  law  which  prohibits  a  levy  on  a  portion  of  the  debtor's  pro- 
perty, previously  subject  to  an  existing  judgment,  is  unconsti- 
tutional,  as  it  impairs  the  obligation  of  a  contract.      •  .  Ibid. 

14.  Inspection  laws  may  be  constitutionally  applied,  not  only  to 
the  produoe  of  tlie  country  to  be  exported,  but  to  imports  ^ 
brought  in  for  the  purpose  of  sale  within  the  State.     Cheen  v. 
Mayor  and  Aldermen  of  Savannah^       ....  368 
15.  And  therefore,  an  Ordinanoe  of  the  city  of  Savannah,  made  un- 
d&s  the  authority  of  an  Act  of  the  Legislature  of  Georgia,  ii^ 
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flicting  a  penalty  on  any  person  who  should  sell  domtstic 
liquors  within  the  limits  of  the  city,  without  having  them 
gauged  and  inspected  by  the  City  lospector,  io  whom  a  small 
compensation  was  to  be  paid  by  the  vendor,  was  held  to  be  aa 
inspection  law,  and  constitutional,  both  as  to  the  thing  to  be 
done  and  the  compensation  to  be  made,  and  that  its  penalties 
might  be  properly  enforced  against  the  importer  of  the  liquors 
in  the  original  casks,  who  had  sold  the  same,  without  having 
them  gauged,  &c.        .....  .Ibid, 

16.  The  Constitution  of  Georgia  declares,  that  no  bill  or  ordinanee 
shall  pass,  containing  any  matter  different  from  what  is  ex- 
pressed in  the  title  thereof ;  held,  that  althou|^  under  this 
clause  so  much  of  a  statute  as  contains  matter  different  from 
what  is  expressed  in  the  title  therec^,  will  be  void,  yet  that  it 
was  enough  if  the  title  was  descnptive  generally  of  the  pur- 
poses of  the  Act,  and  that  it  was  not  necessary  that  it  should 
particularize  the  several  provisions  and  amendments  contain- 
ed in  the  body  of  the  act.        ....  •Ibid* 

17.  The  term  <•  State"  when  used  in  the  Constitution  of  the  Uni- 
ted States,  is  confined  to  a  member  of  the  American  Confede- 
racy.    Seton  V.  Hanhantj         .  •  .  .  •  874 

18.  So  much  of  the  Act  of  Congress  of  27th  March,  1804,  as  ex- 
tends the  provisions  of  the  Act  of  1790,  (regulating  the  mode  ^ 
of  proving  in  one  State  the  judicial  proceedings,  dtc.  in  ano- 
ther State,)  to  the  Territories  of  the  United  States,  so  as  to  pre- 
scribe the  mode  of  proof,  or  the  effect  to  be  given  to  a  judg- 
ment of  a  Court  of  a  Territory,  in  the  Courts  of  a  iSOi^  is  un- 
constitutional. •  ...••  Ibid* 

19.  The  StateR  possess  the  right  of  legislating  on  the  subject.     .  IbiL 

20.  An  Act  of  the  Legislature  of  Greorgia  passed  in  1884,  ap- 
pointed the  Mayor  and  Aldermen  of  Savannah,  commttsioDen 
of  the  Jail  of^  Chatham  County,  with  power  to  appoint  a  Jailor. 

•  The  custody  of  the  Jail  before  the  passage  of  this  Act,  was 

vested  by  law  in  the  Inferior  Court  and  Sheriff  of  the  County. 
The  Corporation  of  Savannah  having  appointed  the  Jailort  D. 
the  then  Sheriff,  who  had  been  elected  before  the  passage  of  the 
Act  of  1884,  refiised  to  deliver  the  possession  of  the  Jail  and 
Ae  custody  of  the  prisoners  therein,  on  the  ground,  that  his 
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term  of  office  had  not  expired  ;  that  he  was  entitled  by  law  to 
the  possesion  of  the  Jail  during  such  term,  as  incidental  to  his 
office,  and  that  the  Act  of  1834  was  unconstitutional,  so  far  as 
it  related  to  him :  held,  (on  application  by  the  Jailor  appointed 
by  the  Corporation,  for  Mandamus,  to  obtain  possession,)  that 
said  Act  was  not  the  exercise  of  judicial  power,  and  therefore 
did  not  infringe  the  Constitution  of  the  State,  and  that  it  did 
not  violate  the  Constitution  of  the  United  States,  by  impairing 
the  obligation  of  a  contract ;  and  Mandamus  granted.  State 
V.  Dews,  .......  397 

21.  Public  officers  under  our  Government,  are  but  the  naked  agents 
of  the  body  politic,  and  act  only  for  its  benefit.  Such  officers 
have  no  proprietary  interest  in  their  offices ;  and  their  duties, 
and  rights  which  are  the  mere  consequence  of  such  duties,  may 
be  changed  during  their  continuance  in  office,  by  the  Legisla- 
ture, without  violating  that  clause  of  the  Constitution  of  the 
United  States,  which  forbids  the  passage  of  a  law  hnpairing 
the  obligation  of  a  contract.  .  .  .  .Ibid, 

22.  Laws  passed  in  the  exercise  of  the  ordinary  legislative  power 
of  a  State,  are  not  contracts  within  the  purview  of  the  Consti- 
tution of  the  United  SUtes.    ....  .Ibid. 

23.  And  laws  which  repeal  or  amend  them,  do  not  AJi  beneath 

the  constitutional  inhibition.  ....  Ibid* 

See  MoETo/LOB,  5,  6. 

CONTEMPT  OF  COURT.     See  Jury,  1,  2. 

CONTINUANCE.     See  Practice,  1,  Si. 

CONTRACT.     See  Cokstitutional  Law,  10, 11,  21,  22,  23. 

CO-PARTNERSHIP. 

1.  A  creditor  who  has  obtained  judgment  against  one  co-partoer 
in  his  individual  capacity,  which  judgment  was  anterior  to  the 
co-partnership,  has  the  right  to  levy  on  the  partnership  effects  i 
and  to  sell  his  debtor's  interest  therein,  without  reference  to 

the  claim  of  the  creditors  of  the  firm.    Ex  parte  Stebbins  and 
Mamnif  .         *  .  .  •  .  .77 

2.  Such  judgment,  being  a  lien  on  all  the  property  of  the  debtor, 
which  he  had  at  the  time  of  signing  thereof,  or  which  he  might 
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thereafter  acqaire*  saperaedes  the  claims  of  aU  subsequent  cred. 
itors.  .  ......     Ibid. 

3.  8.  was  a  co-partner  with  M.  under  the -firm  of  M.  &  S.,  and 
with  T.  under  the  style  of  S.  &.  T. :  after  the  death  of  S.,  M. 
as  surviving  co-partner  of  M,  &  S.,  sued  T.  at  common  law, 
as  surviving  co-partner  of  S.  &  T.»  upon  transactions  which 
had  been  held  between  the  two  firms  in  the  life  time  of  S. — 
heid^  that  such  aetion  cpuld  not  be  maintained.  MiUer  v. 
Thom^  .......     180 

4.  As  a  general  rulei  one  partner  cannot  sue  another  at  com- 
mon law.         .  .  .  .  .  ,  I  id. 

b,  A  warrant  of  attorney  to  carry  on  a  suit,  was  given  to  L.  & 
M.f  attorneys  at  law  and  co-partners  :  judgment  was  obtained 
thereon,  and  after  the  death  of  L.  sci.  fa.  was  issued  against 
the  bail  by  Bd.  &  N.,  who  had  entered  into  co-partnership— ft«2(4 
that  the  co-partnership  of  L.  &  M.  was  revived  as  to  the  ca- 
ses brought  by  them,  by  the  co- partnership  of  M.  &  N.,  and 
that  the  latter  firm  had  authority  to  prosecute  such  process, 
under  such  warrant  of  attorney.  Nichols,  et.  al.  v.  Dennis^  et. 
«Z., 188 

6.  If  on  the  dissolution  of  a  firm,  power  be  given  to  one  partner 
to  collect  the  debts  thereof,  such  partner  may  execute  a  power 
of  attorney  for  self  and  partners,  for  the  purpose  of  authorizing 

a  third  person  to  eoUect  the  same.      ,  .  .  .  Ibid. 

7.  Upon  the  death  of  one  member  of  a  firm,  the  representatives 
of  deceased  partner,  become  tenants  in  common  with  the  sur- 
vivor, and  are  entitled  to  an  account.     Shad  v.  Fuller,  .  601 

8»  But  the  survivor  is  alone  responsible  at  law,  for  the  joint  debts, 
and  therefore  the  right  to  the  possession  and  disposition  of  the 
joint  effects  remains  with  him.  ....  Ibid. 

9.  An  injunction  will  not  be  granted  at  the  instance  of  represen- 
tatives of  deceased  partner,  to  restrain  survivor  from  aeWing 
joint  effects  at  public  sale,  where  there  is  no  charge  of  ftaud 
insolvency,  or  misconduct,  alleged  against  such  survivor,  and 
where'  there  is  no  proof  that  the  account  has  been  withheld  for 
an  nnreaaonable  time.  •  •  •  •  *  ^^' 

U.  3. 
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10.  There  can  be  no  objection  to  a  public  sale  of  the  joint  eflisct^ 
made  after  public  notice*  and  at  a  proper  time  and  place.       .  Ihid* 
CORPORATIONS. 

1.  Private  Corporations  cannot  be  deprived  of  their  ftanchieeff» 
but  by  a  judicial  judgment  upon  a  quo  warranto,  but  jmblic  Cor- 
porationst  created  for  the  purposes  of  city  government,  may  be 
controlled,  and  have  their  constitutions  amended  and  altered  by 
the  legislative  power.  State  vs.  Mayor  and  Aldermen  <^  So- 
vannahf    ........  250 

2.  If  a  corporation  be  dissolved  or  surrendered,  the  offices  under 

it  share  its  fate.  .....  .  Ufid. 

8.  A  political  corporation,  created  for  the  purposes  of  municipal 
government,  is  liable  to  the  superintendance  and  control  of  the 
Legislature,  which  m^y  enlarge,  modify,  change  or  restrain  its 
charter.  Mayor  if  Aldermen,  4^.  vs.  President,  Slc.  of  Steam- 
boat  Company,  .  «  •  .  .  .  842 

4.  But  the  Legislature  cannot  divest  such  corpcnration,  without  its 
consent,  of  the  property  legally  acquired  by  it.  .  .  Ibid^ 

5.  Nor  can  such  corporation  alien  or  grant  the  public  proper- 
ty, for  purposes  different  from  the  object  of  its  original  appro- 
priation. ..••...  Ibid. 

6.  Upon  a  re-prganization  of  a  corporate  body,  which  ia  essen- 
tially changed  thereby,  in  order  to  transfer  to  the  new,  the  par- 
ticular  powers  of  the  old  corporation,  there  must  be  an  enabling 
clause,  empowering  the  new  corporation  to  act  in  the  particu^ 
lar  case,  or  a  general  claim,  which  might  embrace  the  particu- 
lar case.  .......  Prid, 

7.  Where  the  legal  title  to  the  soil  is  in  a  corporation,  (or  the 
public,)  it  may  maintain  an  action  of  ejectment,  to  recover  the 
possession  of  a  street. Ibid, 

8  But  it  seems,  that  where  only  the  easement,  and  not  the  fi^e- 
hold  is  in  the  public,  the  only  remedy  for  a  violatioa  of  tie 
rights  is  by  public  prosecution.  .  .  .     •   .  Ibid.* 

See  Barks,  3. 

COURT  OF  ORDINARY— 18»  ADM'aa.  and  ExacrroEs,  6. 

Appkal,  2. 
Cbrtiobari,  6, 0. 
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CBEDITOR— See  Administrators  aicd  EzaovTOMiH  S« 
Eqvitt,24,44,4&,40. 

CRIMINAL  LAW. 

1.  If  on  an  indictment  for  borglary^  the  Jury  find  the  prisoner 
*«goilty  of  stealing^  from  the  dwelling  house,''  the  verdict  will 
be  set  aside,  and  a  new  trial  awarded.  State  vs.  Thompson^  80 

2.  An  indictment  for  burglaiy  will  not  authorize  a  verdict  of 
«« larceny,  by  privately  stealing  in  the  house."    The  offences 
under  the  penal  code  of  Georgia,  are  distinct  in  all  their  pro- 
perties.   Burglary  must  be  committed  in  a  dwelling  house,  and 
<«  larceny  from  the  house,"  in  a  house  *«  other  than  the  dwel- 
ling house."     8iaU  vs.  Moloney,  .  .  .  .84 

8.  It  xetns  that  the  penal  code  of  Georgia  does  not  abrogate  all 
the  criminal  law  of  England,  in  force  anterior  to  its  passage» 
but  leaves  it  as  it  was,  with  a  restriction  only,  as  to  any  pun- 
ishment, which  may  be  incompatible  with  the  nature  and  pur- 
poses of  a  penitentiary  system.  .  .  .Ibid* 

4.  A  person  charged  with  a  felony  in  another  StatOtand  fleeing  to      .  r   /  . 
41ms,  may,  upon  a  principle  of  comity  between  sovereign  States, 
be  detained  for  a  reasonable  period,  for  the  purpose  of  afford- 
ing an  opportunity  to  the  proper  authority,  to  demand  the  pris- 
oner.    State  vB.HoweUj  •  •  •  «  120 

6.  Where  a  felony  of  a  high  grade  was  charged  npon  a  prisoner, 
it  rests  in  the  sound  discretion  of  the  Court,  whether  he  shall 
be  admitted  to  bail;  and  where,  on  such  a  charge,  the  affidavits 
againgt  him  are  very  positive,  and  there  are  no  extrmsic  cir- 
cumstances in  his  favor,  bail  will  be  reAised.        .        .  •  Ibid* 

6.  Where  it  appears  upon  a  charge  of  homicide,  that  there  axe  fa- 
vorable circumstances  in  the  case,  and  there  is  a  presumption* 
that  the  prisoner  has  been  guilty  of  manslaughter  only,  the 
Court  will  exercise  its  discretion  by  admitting  baiL     StaU  vs. 
Wicks,  .  .  •  '^^ 

7.  The  right  of  a  prisoner  under  the  laws  of  Georgia,  to  have  a 
copy  of  the  indictment,  and  a  list  of  the  witnesses  who  gave 
testimony  before  the  Grand  Jury,  is  waived  by  not  making  the 
demand  b^ore  arraignment.     SiaU  vs.  Cdlvith  ««.  o^** 

a  The  Court,  on  motion  of  the  Solieitor  General,  and  upon  ^ 
•enable  notice  to  the  prisoner,  (charged  with  felonyt 
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a  crime,  which  might  subject  him  to  penitentitrjr  imprisonmeiit 
for  three  years,)  will  permit  the  names  of  witnesses  to  be  en- 
dorsed on  the  indictment,  who  did  not  give  testimony  before  tho 
Grand  Jury ;  and  such  witnesses  may  be  examined  before  the 
Petit  Jury.        .......  JWai 

0«  But  without  such  notice,  such  witnesses  cannot  be  sworn  or 
examined.       .......  JHd. 

10.  The  49th  Sec.  of  the  6th  div.  of  the  penal  code  of  Georgia, 
prescribes  the  punishment  to  be  inflicted  on  a  person,  who  shall 
ialsely  and  fraudulently  stake,  sign,  or  print,  dtc.  any  counterfeit 
note  or  bill  of  a  bank,  d^.  The  52d  Sec.  declares,  that  if  any 
person  shall  falsely  and  fraudulently  pass,  pay,  dtc.  any  false, 
forged,  counterfeit  or  altered  note,  as  aforesaid,  du;.  HeU  that 
the  latter  section  must  be  taken  in  connexion  with  the  former ; 
that  the  term  eaunter/eil  was  sufficient,  without  the  addition  of 
the  words  "  in  imitation  of,"  ♦«  or  purporting  to  be" — and  that 
there  was  no  repugnancy  or  inconsistency  in  the  aecticHis. 
State  VB.  Calvin^  et,al.,  .  .  .  .151 

11.  An  indictment  must  pursue  the  veiy  words  of  the  statute  up- 
on which  it  is  founded.  .....  lind. 

12.  But  it  is  sufficient,  if  the  counts  taken  oollectively,  pursue  the 
words.  .......  Ibid^ 

18.  The  indictment  charged,  that  the  counterfeit  bill  was  a  note, 
purportmg  to  be  a  note  of  the  P.  &.  M.  Bank  of  So.  Ca.,  which 
was  the  name  given  by  the  charter ;  the  tenor  of  the  note  ae 
set  forth,  was  "  The  President,  Directors  &  Co.  of  the  P.  &  M. 
Bank  of  So.  Ca."  Held,  that  the  addition  of  the  words,  ««The 
President,  Directors,  &  Co."  in  the  note,  was  a  mere  designa- 
tion of  the  persons  composing  the  corporation,  who  made  them- 
selves liable  for  the  payment  of  the  note,  and  that  there  was  no 
variance  or  repugnancy  between  the  tenor  and  purport.  Ibid. 

14.  In  an  indictment  ibr  forgery,  it  is  not  necessary  to  allege  an 
intention  to  defVaud,  where  the  statute,  upon  which  such  indict- 
ment  is  founded,  does  not  contain  these  terms — such  intention 

is  embraced  in  the  words  **  falsely  and  fraudulently."    .        .  JJnd, 

15.  Where  principal  and  accessory  in  a  felony  are  jointly  indict- 
ed, it  is  a  matter  of  diacretion  with  the  Sdicitor  General, 
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whether  they  fhall  be  jointly  or  sever^y  tried,  particularly 
when  they  have  joined  in  the  general  isaue.    .  .  Ibid, 

16.  An  accessory  jointly  indicted  with  principal  in  a  felony^  may 

be  a  witness. for  the  State,  but  it  seems^  not  for  the  prisoner.    lb  id. 

17.  On  an  indictment  founded  on  a  statute  for  the  forgeiy  of  » 
bank  note,  it  is  sufficient  to  prove  it  counterfeit  by  prcof  of  any 
imperfections.  It  is  not  indispensably  necessary  to  disprove 
the  hand- writing  of  the  payee  or  President  One  skilled  in  tbo 
matter,  is  competent  to  proye^  by  a  comparison  wjth  a  ^n.uin^ 
bill,  that  the  note,  the  subject  matter  of  the  indictment,  is  & 
counterfeit.      .  ......  Ibid, 

18.  Presumptive  evidence  will  be  received  in  proof  of  any  fact  in- 
volved in  a  criminal  prosecution.        ....  Ibid, 

19.  If  the  evidence  raises  a  violent  presumption,  that  the  ofience 
for  which  the  prisoner  is  indicted,  was  committed  in  the  county 
where  he  is  tried— it  is  sufficient.       ....  Ibid. 

20.  The  penal  code  of  Georgia  prescribes  the  punishment  for  coun- 
terfeiting, &c.  the  note  of  any  mcorporated  Bank,  **  whose  notes 
arfi  in  circulatipn  in  thvi  State."  Js  the  word  ♦*  grc"  to  b^  cpo^ 
strued  as  relating  only  tp  Banks,  whose  bills  were  in  circula- 
tion in  this  j3tate  at  the  time  of  the  passage  of  the  Act.    Qfuere.  Ibid. 

21.  Penal  statutes  cannot  have  a  retrospective  operation.     Speiu 

cer  V.  Negroes  Amy  and  Thomas^         ....  178 

22.  Fehnyt  in  Georgia,  is  the  commission  of  a  crime,  which  sub- 
jects to  infamous  punishment.    A,  v.  B,^        .  .  •  228 

23.  Forfeiture  of  lands  or  goods,  is  not  in  G^rgia,  a  component 
part  of  the  punishment  of /elony.        .  .  .  .Ibid. 

24.  Perjury  is  felony,  under  the  crimin«d  laws  of  G^rgia.  •  Ibid. 
95.  Perjury  at  common  law  is  abrogated  in  Georgia.        .           •  Ibid. 

26.  To  bring  an  offence  under  a  statute,  one  of  these  two  courses 
mivt  be  adopted  :  to  prefix  to  the  general  conclusion,^ contra^ 
ly  to  the  form  of  the  statute  m  jsnich  case  made  and  provided," 
or,  to  recite  the  tenor  and  substance  of  the  sUtute,  upon  which 

the  indictment  was  founded.        •  .  '  •        •  "'^• 

27.  The  Judges  of  the  Superior  Court  in  Georgia,  have  a  discre- 
tionary  power,  (governed  by  the  circumstances  of  the  case,)  to 
bail  in  all  cases  whatsoever.     I^uae  v,  Alb<att  •  ^^ 

3ft  Itis  not  a  sufficient  ground  fbr  bail,  that  the  verdictof  th^  Coto- 
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Iter's  Jury  does  not  charge  the  prisoner  with  felonious  homicidei 
if  the  affidavits  and  depositions  taken  by  Coroner  and  the  com- 
mitting Magistrate*  taken  in  connexion  with  the  verdict,  shew 
that  a  felony  has  been  committedi  or  is  charged.  .  Ibid, 

39.  And  where  on  such  charge,  it  appears  that  the  prisoner  has 
confessed  that  the  death  was  caused  by  him,  he  will  not  be 
bailedi  unless  there  be  the  existence  0t  some  special  cause  to 
induce  it.        «••«««  «  Ibid. 

80.  Though  the  prisooer,  on  his  trials  is  entitled  to  have  the  tokok 
of  his  confession  given  in  evidence,  if  any  part  is  offered,  yet  on 
application  for  6at2,  the  exculpatory  circumstances  stated  by 
him  in  such  confession,  will  not  be  sufficient  to  sustain  the  ap- 
plication! unless  supported  by  other  testimony,  or  strong  intrin- 
sic presumptions  of  their  truth.  .  •  .  Ibid, 
Itl.  A  person  chai^ged  With  felony i  cannot  make  the  omission  of  a 
public  officer  to  prosecute  at  the  succeeding  term,  a  ground  fbr 
bail«  unlets  such  cnnission  has  opei«t«d,  or  may  operate  oppres- 
sively.            .           A           I           .           .           «           •  Ibid. 
32.  The  words  "  ex  post  facto  lawsi**  are  to  be  applied  exclusively 

to  criminal  law.    Forsyth  vs.  Marbury^  •  *  «  324 

88.  When  two  distinct  felonies  are  charged  upon  the  prisoner  in 
one  indictment,  the  Court  may,  before  plea,  quash  the  indict- 
ment,  or  €^Ur  plea,  compel  the  prosecutor  to  elect,  on  which 
charge  he  will  proceed.     Slate  vs.  Hoganf         .  .  474 

34.  But  this  rule  is  to  be  exercised  by  the  Court  in  its  discretiont 
and  will  be  enforced,  when  the  prisoner  may  be  confounded  in 
his  defence,  or  prejudiced  in  his  challenges,  or  where  the  atten- 
tion of  the  Jury  will  be  distracted  by  such  joinder.        ,        .  Ibid* 

35.  And  it  does  not  apply,  unless  the  chai^ges  are  actually  distvtctf 
and  grow  out  of  different  transactions.  .  .  .Ibid* 

80.  The  Court  will  not  compel  the  prosecutor  to  elect,  upon  an  in- 
dictment charging  prisoner  with  larceny,  and  receiving  stolen 
goods,  4^.  where  it  appears  by  the  indictment,  that  the  chaises 
relate  to  the  same  transaction,  modified  to  meet  the  proof.     .  Ibid» 

87.  //  $eems,  that  if  an  existing  indictment  be  altered  by  the  pro- 
secuting  officer,  and  submitted,  thus  changed  to  the  Grand  Jury, 
who  again,  return  "True  Bill"  thereon,  such  informality  will 
not  destroy  the  second  indictment,  ev«n  though  Nol.  Pros:  be 
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■ubieqaflatfy  entered  <m  th^mmut$$t  in  fefenncetothejlnr 
indictment.    8Me  v.  AlZem     *  •  .  •  .618 

88.  Evidence  mnst  be  given*  on  aH  indictment  £»  Iiarcenyi  that 
the  thing  etden  is  of  some  value.       •  *  •  .Ihid* 

89.  Bat  it  is  not  necessary*  that  the  sdbjeet  matter  of  the  Larceny 
should  be  of  value  to  third  persons,  if  valuable  to  the  owner.     Ibii^ 

40.  Where  the  indictment  allegedt  that  the  notes  stolen,  were 
•*  notes  of  the  Georgia  Rail  Road  and  Banking  Company/'  and 
the  owner  proved,  that  he  received  them  from  such  Banking 
Company;  held,  in  the  absence  of  all  proof  to  the  contrary,  that 
this  was  sufficient  proof  of  their  genuineness,  to  support  the 
allegationi       .  .  .  »  ^  •  .iMt 

See  CHAiiLBNon  von  CAVsn,  1. 
ETinxifox,  1,  8. 
Ihsolvknt  Dkbtors,  8. 
Nnw  Tbiai^  12, 13, 14. 

DEED. 

h  If  aspeeificoonsidenitiQn  be  mentioned  in  ja  dead*  proof  of  anc 
ther  consideratkm  jnonnajstent  with  that  mentionpd»  ia  not  a[i^ 
misnble.    Ncrtis  v.  Bam^  tf .  dJ.*       »  •  •  .  S8T 

2.  But  under  the  words  «divers  good  and  suflleient  considera- 

tioDS  "  any  sufficient  consideration  may  be  shewn.        •        •  1Mb 
See  Rboobd*  1»  2. 

DEMURRER.    See  Ei^ititt,  2%  38, 20, 98, 37,  I^  48. 

DISCOVERY.    See  Equmr,  28* 

DISTRESS  WARRANT. 

1.  The  necessary  equipments  of  a  militia  soldiery  the  implements 
of  trade,  necessary  wearing  apparel,  and  bedding  fbr  self  and 
family,  cannot  be  made  liable  for  debt  by  any  process,  particu- 
larly a  distress  warrant.    Bendricks  v.  Leuna,  et.  a2.,    «  *  10ft 

DIVISION  OF  CONTRACT.    See  JusTion's  Covbt^  L 

EASEMENT.     iSfee  ConponATiovSi  8. 
Wat,  1,2. 

EJECTMENT.     a$e  ComMmATiaiw,  7. 

8ATA]f1IAH,9»8,4»^ 
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ELBCnON. 

1.  ThB  legUitife  Act  of  QtorgUL^  tnthonted  Uie  OirponOion  of 
8a?anDah  to  eUet  Commiwionen  of  Pilottge :  sereral  of  tbe 
Commiaiioiien  were  aiterwardi  appointed  by  the  CorporatioD, 
bf  re$ohai€n :  held,  that  as  the  atatate  prescribed  no  mode  of 
dedHm,  this  was  a  good  exercise  of  the  power  oonftrred* 
Low  ▼.  Chmmitskmers  qf  pikUig*^     ....  803 

ENGLAND. 

!•  The  commOB  and  statute  law  of  Great  Britain^  as  it  prevailed 
in  this  province  on  the  10th  of  Hay,  1776,  has  been  adopted 
in  Georgia.    Mo$$  v.  Woodt  .49 

3.  And  decisions  of  the  English  Courts  of  Jusdce  made  after  that 
date,  contravening  decisions  made  prior  to  that  period,  are 
wholly  inoperative  in  Georgia.  ....  Ibii, 

8.  It  MMif,  that  the  penal  code  of  Georgia,  does  not  abrogate  aU 
tbe  criminal  law  of  England,  in  force  anterior  to  its  passage, 
bat  leaves  it  as  it  was,  with  a  restriction  only  as  to  any  punish- 
ment, which  may  be  incompatible  with  the  nature  and  purpo- 
ses of  a  Pfenitentiaiy  system.    Stale  v.  Mokmei^  .    84 

4.  Ifodem  decisions  of  Courts  of  England,  sidiversive  of  the  an- 
cient common  law  or  Statutory  prindplss  wdag/UA  in  Geoigia, 

are  ofno  authority  in  this  State.    A.  v.  A,    .  -228 

EQUITY. 

1.  The  equitable  powers  of  the  Superior  Courts  of  Georgia  in 
suppressing  ftauds,  will  be  ezereised  in  aid  of  a  mottpagor, 
seeking  to  be  relieved  from  a  usurious  contract,  notwithstand- 
ing, that  the  judiciary  Act  points  out  a  method,  by  which  he 
may,  at  cc^mon  law,  dispute  the  sum  due.  Whm  v.  Ham  ^ 
Mara,  .....    70 

3,  On  the  application  £ior  an  injunction,  a  Chancellor  may  go  into 
the  consideration  of  the  merits,  as  disclosed  in  tbe  bill,  and 
which  are  intrinsic  and  dependent  upon  its  express  allegations 
and  cbaiges.  ......  Jbid. 

8.  Though  a  bond  and  mortgage  have  been  assigned,  if  the  bill 
alleges  that  such  assignment  was  colorable,  and  that  the  as- 
signee had  notice  of  the  usury  pervading  the  original  contract, 
in  the  absence  of  a  specific  repotation  of  such  allegations,  Um 
Court  will  grant  an  Injunction.  •  •  •  .  Ibid. 
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4.  If  sofficifot  ^rrouods  are  ahown  for  an  injanctkm,  it  majr  he 
.  .  granted,  toroBtraiii  the  proceedingi  of  %  Court  of  •ommoa  law, 
«t  ai^  stage  of  aueh  proceedioga.    AlbritUm  v.  Bird;  •  .98 

6.  An  injunction,  will  not  be  granted,  if  the  person  seeking  it, 
eould  hy  proper  vigilance,  have  protected  himself  from  injury^ 
by  the  ordinary  means  at  law.  .  .  ,  .  Ibid. 

6.  Where  the  party  has  been  prevented  from  availing  himself  of 

\  ,  his  legal  defence,  by  the  irregularity  of  the  commissioners,  no  n- 
inated  by  himself  to  take  testmiony,  or  the  misconduct  of  his  at- 
torney, he  will  not  be  entitled  to  an  injunetion.  •  .  Ibid, 

7«  The  references  Ota  bill  in  chancery  are  a.  part  thereof.  Where 
a  bill  in  chancery,  seeking  an  injunction,  refers  tp  another  bill 
pending  in  same  Couit,  in  fori  wuUeria^  and  intimately  con* 
nected  with  it,  the  Court  may  invoke  the  allegations  of  the  lat- 
ter hill  and  the  answer  thereto,  in  deciding  upon  the  prayer  of 
the  former.    BolUm  v.  Flourria^         •  .  «  .  125 

8.  The  powers  of  the  *•  Superior  Courts**  of  Geoigiai  as  Courts 
.  ^  eqmty,  are  co-aicleqeiyiie  with  those  of  a  Court  of  chanoery 
in  Engulfed.        •  •  •  «  4  «        .  Ibid. 

\9,  Is  a  Jury  required  by.  law  in  .a  chancery  case  in  Geoigia^^ 
Quar$.  .  •  •  .  .  .Ibid. 

10.  The  Judge  of  the  Superior  Court,  acting  as  Chaneellor,  has  the 

^     power  to  appoint  a  master  in  chancery,  pro  hoc  wioe.     .        .  Ibid. 

11.  And  where  the  title  is  in  disp'ite,  and  facts  are  necessary  to  be 
ascertained,  to  determme  such  dispute,  it  will  be  referred  to 
such  roaster,  to  examine  and  report  thereon.    .  .         .  Ibid. 

13.  Althoogh  the  practice  in  Georgia  is,  to  associate  a  specia}  Jury 
<  .  with  the  Judge  of  the  Superior  Court,  in  the  determinatioa  of 
chancery  canses,  there  is  no  law  which  imposes  the  necesmty 
of  such  association.    McOowan  v.  Jones^  el.  oJ.,         •  •  ^^ 

18.  The  practice  and  rule  of  Court,  requiring  that  a  bill  of  revivor 
should  be  iUed,  to  make  the  legal  representative  of  a  deceased 
complainant,  a  party  to  the  suit  in  chanceryt  may  be  waived  by 
sgreement  between  such  representative  and  defendant.    Boog^ 

eu  44.  y^  J.  4^  J.  Baylsyt  •  .  •  *  ^^ 

Ijt.  And  a  replication  vvill  be  dispensed  with  under  aimilarciicom. 

rtunc^  •,•...  .IWd. 

V.  8. 
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15.  Thedetthofonedef^duittoasaithieqmtjtOnlyabitesliM. 
piooeedinf  qwmd  biok    Hmomrd  v.  Andk  tff  I^rtM.  .  816 

16.  In  geaeimlt  aa  injonotioii  will  not  be  gmaliid  «r  jMrH  nd  %e- 
fiM  tamer.    Jferfrt4rt  ▼.  JtodnMO,  .980 

17.  But  in  ceeee  of  greet  wgeiicy.or  wheie  ine^nUe  iajarf  waj 
eneoe,  as  in  wM$tef  4«.  .*  wbeie  the  appficetiott  Mkini  qoiddy 
liter  the  tnjery  cemidaiBed  ofyibe  Cemt  wfll  giant  tlw  mjonc- 
tiMiwitlieatnetioe,or«ppeeranoe,oreab|KBDaaerved.         .Mi* 

18.  And  it  win  not  be  granted  ex  jMrte  and  before  answer,  where 
it  would  depitre  defendant  of  a  rights  for  which  no  redresi 
eoddbe  gi^en^and  where  its  refosal,  though  productifeof  pos* 
Bible  injury  to  complainant,  could  not  divest  him  of  anj  rigki,  Ihid, 

19.  Relief  maj  be  granted  under  the  general  prajrer  of  a  bill, 
where  it  is  consistent  with  the  case  made  by  the  bill,  and  not 
inconsistent  with  the  specific  relief  prayed.  Jtfisrtns  4*  ^^ 
Ins.  Bank  v.  Early  4-  Brtmm  -379 

f^  The  doctrine  of  the  e^i^able  lien  of  vendor  of  litod  for  unpaid 
puiehase  money,  reeogniaed,  wheie  no  title  had  passed,  and  the 
intention  of  the  parties  to  look  to  the  property  itsdC  was  mani* 

fost ^ 

81.  And  where  no  title  has  passed,  the  lien  will  be  prraerrsd 
against  porehasers  by  act  of  kw,  as  assignees  of  a  Bankrupt, 
and  creditors  claiming  under  a  comreyance  from  vendee.       .  IWd. 

88.  Whew  a  defendant  answers  part  of  a  bm.  such  answer  will 
ovetTole  a  demurrer  on  the  record,  or  ore  Miuif  gbiflgtothe 
whole  bin.    McDermotl  v.  BIbtf,  et,  of.,  .  •  •  881 

88.  If  the  cauee  assigned  on  the  record,  for  demvrrer,  be  had  or  in- 
svdficient,  other  cause  may  be  assigned  &re  tenus.  .  /M. 

81.  A  creditor  at  large,  or  one  whose  debt  has  not  been  carried  to 
judgment,  cannot  call  upon  a  Goort  of  Equity,  to  aflbH  ks  eid 
hi  setting  aside  conveyances,  aHeged  to  be  Vohmtary  and  fimidU 
vdent,  made  by  the  supposed  debtor,  of  his  property,  .  Ihii. 

88.  Qtmre,  if  a  bill  charges  combination,  nnist  a  denmrrer  so  for 
Aiwwer,  as  to  deny  the  charge.  .  •  •  •  /ML 

98.  If  a  ease  is  made  out  in  which  a  Court  of  Sqtity  giteivAef; 
a  demurrer  cannot  be  sustained.    Morel  v.  Honsfoimt  •  885 

tr.  Stfcus,  where  the  equi^  of  plaintiff  is  not  itated  with  edBcient 
certainty.       ••.•••  .Mi. 
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36.  Where  upon  a  bill  for  discoverj  and  relief,  the  diecovery  sougfat 
will  afford  no  ground  for  equitable  relief,  a  demurrer  to  the  re- 
lief,  la  good  to  the  discovery  alao.        .  •  •  •  Ibid, 

29.  An  persons  materially  interested  in  the  subject  matter  of  the 
miit,  must  be  made  parties  to  a  bill  in  equity.  Footman^  et*  aL 
Y.  Executan  cf  Pratf^  •  •  •  .  .  291 

9Q.  But  this  rule  is  to  be  enforced  under  the  discretion  of  tiie  Court, 
and  is  subject  to  exception  and  modificatiou,  according  to  the 
circumstances  of  the  case.        ....  .  Ikid. 

81.  The  common  exception  in  favor  of  creditors  and  legatees,  will 
not  extend,  unless  under  special  circumstances,  to  residuary 
legatees  or  distnbutees,  all  of  whom  must  be  made  parties.    .  Ibid, 

82.  Where  a  bill  seeks  discovery  and  relief,  only  against  the  acta 
of  one  of  the  executors  of  an  estate,  it  is  not  necessary  to 
make  the  other  executor  a  party  m  the  first  instance.      .       .  Ibid. 

88.  But  U  seems^  that  the  co-executor  may  be  made  a  party,  du- 
ring  the  progress  of  the  suit,  if  it  shall  prove  to  be  expedient 
or  necessary.  .....  .Ibid. 

84.  A  mere  witness  ought  not  to  be  made  a  party  to  a  suit  in 
chancery.        ......  .Ibid. 

85.  Injunction  granted,  to  restrain  the  Sheriff  from  paying  over 
money  made  on  sale  of  an  estate,  under  executions  issued  by 
individual  creditors  thereof,  where  such  injunction  was  prayed 
for  by  bill  in  the  Superior  Court,  alleging,  that  complainants 
had  filed  a  bill  in  the  Circuit  Court  of  the  I'nited  States  for 
the  District  of  Georgia,  claiming  a  specific  lien  on  said  estate, 
and  preference  over  individual  creditors,  which  claim  was  still 
pending  and  undetermined.    Readj  et,  al,  v.  Dews^  et.  al.^      .  805 

86.  The  Judges  of  the  Superior  Court  of  Georgia,  have  the  power 
in  vacation,  to  dissolve  an  Injunction.  Read^  et.  dl.  y.  DewSf 
€t,dl,^  •  .  888 

87.  Under  the  rule  of  Court,  which  directs  that  all  Injunctions 
shall  be  granted,  «*  until  further  order,"  an  Injunction  may  be 
dissolved  before  answer  filed,  on  mere  affidavit,  denying  the 
equity  of  the  bill.        .....  .  IWd. 

88.  And  an  Injunction  will  be  dissolved  on  motioDf  when  it  ap- 
pean  to  have  been  improvidently  granted.        «  •         *  '^*** 
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89.  An  injunction  will  be  granted,  if  the  bill  nhewi  %  probable  right, 
and  a  probable  danger  to  such  right,  without  the  speoial  inter- 
position of  the  Court.  .....  IbitL 

40.  Where  it  appears,  that  the  defendants  have  an  established  and 
legal  right,  which  might  be  delayed  and  hindered  unnecessari- 
*  ly,  by  retainiqg  an  injunction  absolutely,  it  may  be  dissolved 
conduumdUjf^  and  on  term&  which  will  protect  both  parties.    .  JBfutr 

41  r  Where  a  bill  was  filed,  merely  for  the  purpose  of  obtaining  in- 
junction, and  afler  it  was  granted,  other  persons  really  and  be- 
neficially interested  in  the  judgmnnt  at  law  enjoined,  applied 
to  be  made  defendants,  the  Court  compelled  the  complainants 
(on  pain  of  dissolution  of  the  injunction  if  they  refused,)  to 
amend  their  bill,  by  making  the  applicants  defendants  and  par- 
ties, without  prejudice  to  the  injunction.         .  •  .  IbieL 

4J.  Where  the  bill  alleged,  that  complainant  had  performed  medi- 
cal services  for  negroes  belonging  to  an  estate,  on  the  faith  of 
such  estate,  and  at  the  instance  of  the  executor  thereof,  who 
had  since  died  insolvent ;  AeU,  that  in  equity,  such  creditor  had 
a  right  to  resort  to  the  estate,  in  the  hands  of  the  administntor 
de  bonis  non^  for  payment.    Habersham  v.  Huguenith  et,  oZ.,     STB' 

48.  An  injunction  may  be  retained  under  the  special  circumstan- 
ces of  the  case,  though  the  defendant  has  filed  his  answer, 
fully  denying  the  equity  set  up  by  the  bill.  SheUman^  et,  al.  v« 
Scott. 8W 

44.  A  creditor  is  not  compelled  to  join  the  legatees  in  a  suit  in  equi- 
ty, brought  against  the  executor  of  *he  debtor;  it  is  his  privi* 
lege,  not  his  duty  to  join  them.  The  executor  is  to  sustain  the 
person  of  the  testator,  and  to  defend  the  estate  for  creditors 
and  legatees.     MaxweU  v.  Maxwell,  .  .  .  463- 

45.  And  the  fact  that  the  estate  has  been  distributed,  and  is  in 
possession  of  the  legatees,  does  not  vary  the  rule.  .Ibid, 

40.  A  creditor  having  established  his  claim  and  obtained  a  decree 
against  the  estate  of  his  debtor,  authorizing  a  levy  upon  said 
estate,  in  whosoever  hands  it  might  be,  will  not  be  enjoin- 
ed, at  the  instance  of  spect/Ec  legcuees.  from  proceeding  against 
that  portion  of  the  estate  in  their  hanos,  on  the  ground  that 
the  testator  had  set  apart  a  particular  portion  of  his  estate  for 
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the  payment  of  bia  debts.'  Credkors  haying  auperior  claims 
to  lolunieerSf  cannot  be  embarrassed  or  retarded  by  such  a  pro. 
▼ision.  ......  .Ihid. 

47,  The  fact  that  fraud  has  been  committed,  will  not  per  m,  enti* 
tie  comi^ainants  to  redress  in  a  Court  of  Equity,  if  a  plain  and 
adequate  remedy  atlaw  can  be  aflforded  them.  Commissioners 
of  Brunswick  v.  Dartp  .....  407 

46.  Demurrer  sustained  for  want  of  equity,  where  it  appeared  by 
compteinants'  bill,  that  they  held  the  senior  grants  to  the  land 
in  dispute,  and  that  the  junior  grants  issued  by  the  State  of 
GeoTgia  to  defendants,  were  examinable  collaterally  at  law,  the 
State  having  no  tide  to  the  lands  thus  granted,  and  such  grants 
having  issued  contrary  to  the  prohibition  ot  a  statute.  .  Ibid, 

49.  An  injunctioa  may  issue  to  restrain  Trespass,  where  irrepar- 
able injury  would  follow  its  denial ;  as  where  defendant  is  in« 
solvent.    Powers  v.  J7eery,      .....  523 

50.  But  it  seems^  it  wiU  not  be  granted}  where  the  title  is  in  dis* 
pute.    ......."     .Ibid. 

51.  And  where  the  answer  set  forth,  that  there  was  an  actual  ad- 
verse possession  by  defendant,  at  the  time  of  the  purchase  of 
the  land  by  complainant,  the  injunction  was  refused.  .  Ibid. 

52.  The  Act  of  December  16, 1811,  in  reference  to  injunctions, 
appHes  to  sS  persons^  in  whatever  capacity,  they  ap(dy  for  the 
writ.  An  executor  or  administrator  cannot  obtain  the  injunc* 
tion,  without  giving  bond,  and  paying  costs,  as  required  by  such 
statnte.    HabershamY.  Carter^  et.  a?.,  ...  686 

See  JoiHT  Dbbtobs,  1. 
Praotiob,  8, 4, 5, 6. 

SUSBTT,  1. 

TEvm,  1, 2, 8,  i. 

EQUITY  OP  REDEMPTION.    SeemovfOiLU,  8. 

EVIDENCE. 

L  Onao  Indictment  for  keeping  a  common  gainbliiigbo«ie,pxe- 
Bumptive  evidence  that  the  defendant  is  the  keeper  of  the 
bouse,  is  sufficient  to  convict.     State  t.  Worthy  *      ^ 

2.  What  a  witness  who  18  since  deadt  testified  in  a  ftnneractioii 

W.  3. 
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between  the  same  parties,  when  the  same  point  ww  in  imnei 
may  be  prored  in  a  seooad  action  by  one  wbo  heard  him  give 
evidence.    Jackson  v.  Soude^  .  .  .88 

3*  Bot  the  witneee  nniet  be  competent  to  speak  to  the  whole,  and 
not  to  a  part  only  of  the  testimony  of  deceased  witness.       .  Rid, 

4.  Quionref  If  the  second  witness  must  be  required  to  repeat  the 
very  words  or  the  substance  only  of  poch  testimony  1  .  IHeL 

5.  A  party  to  a  negotiable  instrument  may  testify  to  facts,  which 
do  not  prove  it  to  have  been  originally  void ;  as  payyent,  dec. 
WendeUi.  Chorge^      .  •  .  .  .51 

6.  If  the  witness  can  neither  gam  nor  lose  by  the  event  of  the 
suit,  and  the  verdict  in  the  case  cannot  be  given  in  evidence 
either  for  or  against  hin^  he  is  competent  to  testify.  AH  other 
objections  go  to  his  credibility.  .  .  «  .  Ibid. 

7.  A  copy  of  a  receipt  is  not  admissible,  without  proper  notice 
to  produce  the  original,  or  proof  of  its  loss  or  destruction.  Ex 
forte  8i$nf$(m,  ••....  Ill 

8.  Where  the  charter  of  a  bank  required  that  certain  acts  should 
be  perfmmed,  be&te  it  should  be  considered  as  incorporated— 
proof  that  its  bills  were  received  by  the  public  efficeri  of  the 
Bute  grantingthe  charter,  in  payment  of  public  debts,  andthat 
sttoh  bills  were  in  general  circulation  in  said  State,  held  suffi- 
cient evidence  on  an  mdictment  ibr  ooanterfeitiDg  its  bills,  that 
the  conditions  had  been  complied  with,  and  that  the  bank  was 

an  •*  incorporated  bank."     State  v.  Calvistr^t.  a2.,       •  •  l&l 

9.  Presumptive  evidence  will  be  received,  in  proof  of  any  &ct  in- 
volved in  a  criminal  prosecution.        .  •  •  •  Rid. 

10.  An  aocessory  jointly  indicted  with  principal  in  a^fdony,  may 

be  a  witness  for  the  State,  bot  it  seemt,  not  for  the  prisoner.    Rid* 

11.  If  a  party  suffers  improper  evidence  to  be  sdsutted  wtlhout 
objecting  at  the  time,  it  is  a  waiver  of  the  objection.  Low  v. 
Ckmminiorytrs  of  Pilotage^     .....  80^ 

filar  CoHSTinmoMAL  Ijlw,  16. 

CmixfNAft  Law,  17i  19^  36^  d9»  40. 
Ksw  TttiAfi,'  11. 

EXECUTION. 

1.  Where  the  judgment  is  for  damages  only,  an  executioti  issued 


Digitized  by 


Google 


INDEX.  MS 

EXECUTION— coNTiWBD. 

forife^  and  damages^  is  Oltgal.    The  e&vetnor  t.  AniM»     •  440 
See  IirmtBBT,  2. 
MoirBT,  1,  %  8. 
MoBTOAttB,  2,  dy  4t  6, 8»  9. 
PfiiLOTioK,  3,  4»  5,  6. 

EXECUTORS.    See  ADMiMiST&kTOEa  4hd  Exiouromi,  fKKtiiii* 

EXECUTOR  DE  SON  TORT. 

1.  It  9eein8t  that  where  poesession  of  goods  is  taken  bf  a  veitdeet 
after  the  death  of  vendor,  under  a  deed  fraudulent  as  to  credi- 
tors* the  vendee  is  liable  to  the  creditors  of  deceased  vendor,  as 
executor  de  eon  tort.    Howland^  Ward  4*  Spring  v.  Dews^     •  883 

2.  And  where  the  vendor  remained  in  possession  of  the  goedi  af- 
ter the  execution  of  the  deed,  and  the  vendee  took  possessioa 
the  day  before  the  death  of  the  vendor,  and  whilst  he  was  utex- 
trefiiis^  and  the  Jui^  foond,  by  their  verdict,  that  such  deed  wtti 
fraudulent;  heUL,  that  the  vendee  was  chargeahie  to  the  eredu 
tort  of  deceased  vendor,  as  executor  de  eon  tort.  •  *  Bid. 

8.  But  it  teemet  in  such  case,  that  the  vendee  can  only  be  charg- 
ed at  the  suit  of  creditors  of  vendor,  and  that  his  legal  represen- 
tative has  no  remedy.  •  •  •  .  •  Ml 

4.  And  it  seemsj  that  the  vendee  is  not  chargeable  as  executor 

de  son  tort^  if  he  took  possession  under  mistake,  or  withoiit  fraud.  Ihid. 

5.  If  one  Ukts  poisesricm  of  the  goods  of  a  deceasod  pe«80A| 
claiming  to  foe  executor,  or  does  those  acts  which  maij  an  eaue- 
utor  can  do, he  may  be  chuged  as  executor  4$  tofi<srf»  though 
there  be  a  ngfatfU  executor  or  adminktratitf.  -4  .  Ibid. 

6.  iSo  if  the  intenneddUng  be  brfore  probate,  oc  gnotof  admiii* 
istration  to  rightful  representative.     .  •  •  •  Ibid. 

7.  D,  sued  as  executor  of  B,  pleaded,  Ist.  ^  Ne  unqi»ee  eteeuter  f 
91y.  Outstanding  debts  of  equal  dignity  with  plaiiitifli^.>*    Tka 
act*  done  by  him  having  made  him  executor  de  simtort;«&ArtbA 
Jury  having  therefore  fbund  the  first  plea  again«t  Wm ;  Md, 
that  having  plead  a  plea  false  within  his  own  knowledge,  be 
was  liable  to  plaintiffs'  demand,  however  small  Um  oseis  in 
his  hands ;  that  he  was  not  entitled  to  redsico  the  pilaiAlfflb* 
verdict  against  such  assets,  by  proof  of  oatstandiDg  ddito  rf 
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equal  dignityt  and  that  the  verdict  of  de  bonis  mtatori^  ri  xd 
iiofi,<fe  ftoiiu  prt^rttftfe  the  wlK>le  of  plaintifi' demand,  waa 
proper.  .......  Ilrid. 

EX  POST  FACTO  LAWS.    itoCBmniAL  Law,  8^ 

FARO  TABLE. 

L  A  bonae,  in  which  a  faio  table  ia  kept  for  the  pnipoae  of 
oommon  gamWing,  ia  per  «e  a  nviaanoe,  and  it  ia  not  aaoeaaarj 
to  conatitnte  it  auch,  that  there  ahouJd  be  proof  of  Arequent 
ftaya  and  diatuibancea  committed  there.    Stole  ▼.  Dam  4* 
JHmomi^  .......      1 

3.  The  oae  of  a  faio  table  for  the  purpoae  of  gambling,  ia  not 
lendered  lawftil  by  the  tax impoaed on  the inatmment.  .Ibid. 

FEES.    Bee  Shbeiff,  1, 2. 

FELONY.    See  Cbimibal  Law,  4,  S,  IS,  10, 22,  28, 24, 81. 
MALioioua  FaoaBCCTiov,  1. 

FEMME  COVERT.    See  Wiu.,  1. 

FORECLOSURE.    Am  Mobtoaob,  10. 

FORFEITURE.    See  Cbimival  Law,  28. 

FORGERY.     See  CsutmAi.  Law,  10,  18, 14, 17. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 


AitBawT,47. 

ExSOVTOB  SB  BOB  TOBT,  1,  %  8,  4. 

Ibboltbbt  Dbbtobb,  1, 2. 

FUOnrVE  FROM  JUSTICE.    Sse  Cbikibal  Law,  4. 

FUNERAL  EXPENSES. 

1.  Iteeial  expenaea,  regulated  by  the  oiiomnataBoea  of  the  do- 
oeaaed*  and  the  oaage  of  the  Country,  conatitute  B  lien  or  debt 
oo  the  eatate  of  the  deceased,  aoperior  to  aH  othendaiaie. 
Pabmei  et.  bL  v.  Stephens,  «   '       .  .60 

GARNISHMENT.    Bee  Bills  of  Ezchabob  abb  RaoiuaBOBT 
NoTBB,  9, 7, 8. 

GRAND  JURY.    AMPtaeBBTHBBfB  of  Gbabd  Jvbt,1. 
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GRANT.     See  E<iuitt,  48. 
Statute,  7. 


GUARANTEE. 

1.  Where  an  offer  of  gaarantee  is  made,  accompanied  with  a 
request  for  an  answer,  in  order  to  make  it  binding  upon  the  in- 
dividual offering,  it  is  necessary  that  he  be  informed  by  the  per- 
son to  whom  it  is  offered,  of  his  assent  to  such  offer.     Valioton 

V.  Gardner^       .  .  .  .  .  .  .86 

2.  Where  no  such  assent  is  signified,  and  the  note  of  the  individ- 
ual for  whose  benefit  the  guarantee  was  offered,  is  taken  by  the 
creditor,  after  the  debt  or  liability  which  formed  the  subject 
matter  of  the  offer,  has  been  incurred,  it  is  a  complete  waiver 

of  the  guarantee.  .....  .Ibid. 

HABEAS  CORPUS. 

1.  On  a  Habeas  Corpus  at  common  laiOt  the  Court  (or  Judge  pre- 
siding on  the  return,)  has  the  power  to  change  the  custody  of 
an  infant  child,  if  its  interests  require  it.     In  the  mmUer  of 
Mitchell,  .......  489 

2.  And  this  discretion  is  more  properly  to  be  exercised,  when  the 
infant  is  too  young  to  make  a  proper  election.  •  .  Ibid. 

3.  The  writ  of  habeas  corpus  at  common  law,  applies  as  well  to 
cases  of  illegal  deientioti,  as  illegal  confinement  or  restraint.   •  Ibid. 

See  Imfamt,  1,  2. 

HEIR*    See  Abmhhstrators  and  Exboutorb,  5. 

mGHWAY.     See  Wat. 

HUSBAND  AND  WIFE. 

1.  A  settlement  made  by  the  husband  on  the  wife,  after  marriage, 
without  valuable  coaaideration,  and  not  executed  in  poiiHliice 
of  any  agreement  entered  into  before  marriage,  is  a  mere  voZ- 
untary  conveyance,  and  void  as  agamst  prior  creditors  of  hus- 
band.    DeubeU  V.  Fisher,         ,  .  .  •    ^ 

IMPORTS.     See  CoMsriTVTioif  al  Law,  14*  15. 

IMPOST.    See  CotfrnrrrvrfonjaM  Law,  1. 

X.  3. 
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INDICTMENT.    See  CftimiiAL  Law,  7,  8»  10,  II,  13,  IS,  14,  17, 
26,  83,  34,  35, 36, 37,  40. 
BLllioious  Prosboutioh,  1,  2. 

INFANT. 

1.  Where  it  appears,  that  the  grandmother  of  an  infant  of  tender 
yeari,i8  unable  properly  to  maintain  and  educate  her,  the  Court, 
OB  the  api^ication  of  the  guardian  of  such  infant,  will  direct  her 
to  be  delivered  to  him,  the  being  too  young  to  make  a  proper 
election.    Ex  parte  Ralstoru  ....  119 

2.  Where  an  in^t  it  of  aufficient  discretion  to  make  a  free  and 
unbiassed  election,  the  Court  will  permit  her  to  go  where  sbe 
pleases.  ......  .Ibid. 

See  Habias  Corpus,  1, 2,  3. 
Parbjit  and  Child,  1,  2. 

••INFERIOR  COURT." 

1.  The  ••  Inferior  Court"  ■■  establisbcd  by  the  OmstituHon  of 
GeoxgiRf  aod  distinguished  from  other  inferior  judicatories  or- 
dained and  established  by  the  Oeneral  Assembly,  has  the  fow- 

er  togmnt  new  trials.    Ex  parte  StnyMon,     .  .  .  Ill 

2.  The  ConstUtUunuil  writ  of  Certiorari  is  applicable  to  the  er- 
rors of  inferior  jurisdictions,  contradistinguished  from  the  **  Im- 

feriar  Court:'*  the  Judicial  writ  oiCerHorarif  is  aione  applica- 
ble to  the  **  Inferior  Court**  as  before  disiinguashed.    .  .  Ibid. 

8.  The  Justices  of  the  Inferior  Court  are  eligible  to  legislative 
and  military  appoiManents^  in^additien  to  their  judicial  duties, 
and  if  so  elected,  and  the  respective  duties  happen  to  be  con- 
temporaneous, may  elect  which  to  perform.  Presentments  cf 
Grand  Jury,  .  .  .149 

4.  The  JusHoes  of  the  Inferior  Coort  are  not  liable  to  the  per- 
favmnce  of s»Utia  di^y.    State v^JFferU         •  »  .272 

INJUNCTION.     See  Znvnr,  2, 3,  4,  6,  6, 7, 16, 17, 18, 35,  36, 87, 
88, 39,  40,  41, 43, 46,  40,  50, 51,  52. 

Co-PARTBBRltelP,  9. 

INSANITY. 

1.  Where  previous  insanity  4b  J8hmrii#  tin  kuAea  sf  prtof  m 
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thrown  on  the  puty,  who  eedu  to  itihBwb  an  Ml  •■  done  in 
a  luoid  iotorval.    Qr^  r.  Chrigm^     .  •  «  •  217 

%  But  proof  tlmt  the  Mt  done,  was  in  itaelf  B«kural  and  nttonal 

wiU  control  evidence  of  habitual  inaanitgr,      •  •  •  i^^* 

i8te  WiiiL,2. 

INSOLVENT  DEBTORS. 

1.  Upon  an  issne  formed  between  an  insolvent  debtor  and  his 
creditors*  of  **  fraud  or  not  fraud*"  the  Jury  should  find  the  affir- 
mative or  n^^ve  of  the  issue.   A  general  verdict  of  **  guilty" 

is  improper  and  illegaL    Ex  parte  SimpsoHt  •  111 

2.  It  $eems^  that  where  improper  evidence  has  been  received  by 
the  Justices  of  the  Inferior  Court,  on  the  trial  of  an  insolvent 
debtor  for  fraud,  or  where  the  Jury  have  not  fofind  a  verdict 
eonlbrmable  to  the  issue,  upon  the  refusal  of  said  Justices  to 
grant  a  new  trial,  a  rmndamus  to  them  will  be  awarded.      •%  Ibid. 

8.  Where  an  insolvent  debtor  is  discharged  in  the  manner  pre- 
scribed by  the  laws  of  Greorgia,  the  fees  of  confinement  most 
be  paid  out  of  the  debtor's  property,  which  he  has  ^las^pied  fbr 
the  benefit  of  the  creditors.     Suuev.  Simpsonf  .  .  ISI 

4.  If  thero  is  na  such  fUnd,  the  fees  must  be  paid  by  the  com- 
mitting creditor.  .....  .JM. 

5.  The  confinement  of  an  insolvent  dehtoi^  convictsd  of  fiwqdnleBt 
practices,  under  the  insolvent  laws  of  Georgia,  is  merely  a  con-  ' 
tinuation  of  the  confinement  under  civil  process  ;  it  is  not  a 
punishment  inflicted  for  a  crime.        .  •  ,  .  JHdL 

6.  If  the  creditors  at  whose  instance  such  debtor  so  convicted,  is 
confined,  refiise  to  .ps|r  his  jafl  fees,  he  wiU^  eatitM  ta  his 
discharge.        .  .  •  .  •  mML 

INSPECTION  LAWS.    Bee  CoMmnnnoKAt.  Lur,  14»  U. 

INTEREST. 

1.  Where  a  suit  was  instituted  <m  a  bond  givwifiMrA^^eitaiAsom 
of  money,  and  conditioned  for  the  perfbrmance  of  a  duty,,  with- 
out any  stipulation  as  to  interest,  and  the  Jury  on  an  issaa  of 
fact  submitted  to  them,  found  the  bond  declared  on,  to  be  the 
deed  of  defendant,  and  assessed  nominal  damages ;  Ji^  iiiat 
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interest  could  be  awarded  on  meh  bond  only  in  the  ahipe  of 
damages  aaseesed  by  a  Jury.     The  Om)emor  v.  Danielle         .  449 

2.  Heldt  alio,  that  the  verdict  rendered,  only  found  the  debt  men- 
tioned in  the  bond,  and  as  that  contained  no  stipulation  for  in- 
terest, the  execution,  which  had  issued  for  princifMi],  and  inter- 
est from  the  date  of  the  bond,  was  illegal.        .  .  *        .  Ibid. 

8.  The  Judiciary  Act  of  Georgia,  which  directs  that  <*no  interest 
shall  be  given  on  any  open  account,  in  the  nature  of  damages," 
does  not  prohibit  a  Speciai  Jury,€m  an  appeal  trial,  from  assess- 
ing damages  on  the  principal  sum,  for  a  frivolous  appeal,  though 
the  action  was  in  its  inception  founded  on  open  account,  if  such 
Jury  are  satisfied^  that  the  appeal  was  frivolous  and  intended 
for  delay  only.    Fell  v.  Abbot,  .  .  .452 

4.  And  the  questicm  whether  such  appeal  be  frivolous,  is  exclu- 
sively for  the  Jury.        ......  IHd» 

5.  Where  a  verdict  has  been  rendered  by  a  Petit  Jury  on  an  open 
account,  and  such  verdict  has  been  appealed  from,  it  seems, 
that  interest  can  only  be  computed  on  such  demand,  from  tbe 
verdictofthe  Appeal  Jury.        •  •  •  .       » IbitL 

8eeBonmt4. 

JAIL.     See  SavAiniJUi  I. 

JAIL  FEES.    See  hmovwmvt  Dcbtoes,  8, 4, 9. 

JAIL  OP  CHATHAM  COUNTY. 
See  CoRSTiTVTioiiAL  La.w,  20. 
Sayahhab,  1. 

JOINDER  OF  FELONIES.    See  Cbhuhal  Law,  88, 84, 85»  86. 

JOINT  DEBTORS. 

1.  In  Equit^f  the  payment  by,  or  the  release  and  dischai^  of  ons 
joint  debtor^  will  not  operate  as  a  discharge  of  the  debt  as  to 
aU,  unless  the  intention  of  the  parties  and  the  justice  of  the 
Mse,  require  such  a  construction  of  ;the  payment.  Norris  v. 
JXsm,  et.aL,.  .  .  .  .  .  .  267 

JUDGMENT. 

1.  A  creditor  who  had  obtained  judgment  against  <me  co-partner 
ia  hia  individual  capacity,  which  judgment  was  anterior  .to  the 
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co.paitnerahip,  has  the  right  to  levy  on  the  putnersfaip  effiKtii 
and  to  sell  his  debtqr't  intercft  thereio*  wiihoBt  reArence  to 
tbeclaiaMofthecfeditoraof  the  fim.  Em  ptnie  SMrin$  4' 
Moicnf  ,  ,  ^  .  .         ,    77 

2.  Such  judgment  being  a  lien  on  all  the  inoper^  of  the  debtor, 
which  be  had  at  the  time  jtf  the  lii^aioir  thereof,  or  which  ho 
might  thereafter  acquire,  euperaodes  the  alaima  of  all  mAm- 
qneot  creditora.  ......  Ibid. 

«.  If  an  appeal  be  entered  ftom  the  rerdict  of  the  Petit  J  my.  la- 
though  it  it  prudent  to  enter  up  final  judgment,  withis  th^  ibur 
days  after  the  adjournment  of  the  Court,  an  omieekm  to  do  so 
will  not  defeat  the  verdict,  upon  such  appeal  being  setaaide  or 
withdrawn.     Kane  v.  HiUs,  .  .  .  .        .  108 

4.  The  judgment  may  be  filed,  miwcjwv  tone,  after  tJw  appeal  ia 
•^*«^« IM. 

5.  A  ju^iment  creditor  who  baa  given  indulgenee  to  hia  Mitor, 
for  1, 2,  and  3  years,  upon  a  mortgage  being  executed  by  a 
^ird  person  to  secure  the  payiaeDt  of  such  judgnMst,  baa  a 
rilffat  to  proceed  on  his  judgOMOt  to  collect  the  instalfi—ta  aa 
they  become  due.     Narris  v.  Hantt  et.  ai.^        .  .  .  987 

6*  A  judgment,  in  Georgia,  constitutes  a  Um  ftom  ita  data  aa  aH 
the  property  of  the  debtor,  and  is  constructive  notice  to  all  the 
world.     Forsyth  v.  Mtarbur^  .  .  .  .  324 

7.  And  this  lien  is  eflfectual  against  all  subsequent  claims  to  the 
property,  derived  from  and  through  the  debtor.  .  .  IM. 

8.  QtuBre^  if  such  lien  is  retained  on  property  of  debtor  sold  un- 
der a  junior  judgment,  or  attaches  itself  solely  on  the  pioceeda 

of  the  sale.        .    ^        .  .  .  ,  .  ,/6i*. 

See  CoMSTiTUTioiiAi.  Law,  11, 18. 
ExEouTioa,  1. 
Statutb,  6. 

JUDICIAL  POWER,     See  Lsoibla^titk  Powma,  2. 

JUDICIARY  DEPARTMENT.    See  M1MT14  Dwtt,  It  3. 

JURISDICTION. 

1.  Where  a  new  jurisdiction  is  created  by  atatute,  proceeding  ac 
cording  to  the  coarse  of  the  common  law,  the  Superior  Coort 

Y.  3. 
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can  caQ»e  iU  proceed io^  to  be  brou^t  »p,  and  correct  Its  er-' 
rora.  But  wtere  siieii  newly  created  jun«diction  in  summary, 
and  doea  not  prooasd  according  to  the  commom  law,  the  Sq- 
perkNT  CoDit  will,  on  certiorari,  confirm  or  quash  its  proceed- 
iofa.     CcmtmiMBianerg  <f  Piiotagt  t.  John  Law,  U,  ai^  .  298 

3.  Wllere  a  new  jurisdictiwi  in  ct^jLUtA  by  statote,  without  pre- 
scribing its  form  of  pflDceeding,  such  juiisdiction  may  pursue 
its  own  forms  and  regulations,  if  not  inconsistent  with  the  laws 

of  the  land.         .«...,  ,Ibid. 

&  But  notice  to  a  defendanttis  an  implied  and  indispensable  pre- 
requisite to  the  exercise  of  jurisdiction.  .  .  .  Ibid, 

4.  Neither  consent,  oor  the  act  of  one  party,  can  confer  jurisdic- 
tion. .  ...  .  .  .  Ibid^ 

5*  In  tribunals  of  special  and  limited  jurisdiction,  every  fact  or 
thing  essential  to  confer  the  jurisdiction,  must  in  some  man- 
■er  appear  in  their  proceedings.  Low  v.  Comndniimert  qf 
PHokige, 802 

0.  Tribunals  of  sommary  and  extraordinary  jorisdictioQ,  are  to  b« 
reriewed  with  the  utmost  liberality  as  regards  regularity  and 
form«  «  .  •  •  .  •  .  Ihid^ 

8m  Josnoa's  CoumTfei  1. 

JURY. 

1.  It  is  a  contempt  of  Court,  if  the  jurors,  after  they  have  retired 
to  decide  on  a  criminal  case,  hold  communication  with  persons 
other  than  the  officers  of  the  Court,     SiaU  v.  HelvensCon^  et,  al,    48 

2.  So,  if  one  juror  separates  himself  from  his  associates,  and 
mingles  with  the  community  at  large.  »  .  .  Ihid, 

See  Challbhok  for  Causk,  I. 
EquiTT,  9,  12. 

JUSTICE'S  COURTS. 

1.  An  entire  contract  cannot  be  divided,  for  the  purpose  of  main- 
taining several  suits,  and  bringing  them  within  the  jurisdiction 
•f  a  magistrate.     Ex  parte  OaU^        ....  214 

LAND.    Bee  Eq^tt,  90,  21.       • 
Wat,  1, 2, 8, 4^ 
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LARCENY.    See  Crimik 4l  JUw,  38,  a§. 

LEGATEE.     See  Administrators  aud  Exbovtors,  5. 
Equiw,  31,  44,  45,  46. 

LEGISLATIVE  POWER. 

1.  The  Legfialature  have  power  to  destroy  all  o&eea  (except 
those  held  by  constitutional  officers,)  which  are  made  &r  civil 
government,  and  thus  to  put  an  end  to  the  functions  of  the  in- 
cumbents, before  their  term  of  office  shall  have  expired.     State 

v.  Mayor  and  Aldermen  of  Savannah,  .  .  .  250 

2.  Definition  of,  and  distinction  between  legislative  w[kd  Judicial 
power.     State  v.  Detos^  .  .  r.  .  897 

See  CoRPORATi6Ht,  I. 

LIEN  OP  VENDOR,     See  Equity,  20,  21. 
LIS  PENDENS.     See  Arbitration,  2. 
MALICIOUS  PROSECUTION. 

1.  An  action  for  a  malicious  prosecution,  in  cases  of  felony f  can- 
not be  maintained,  without  previously  obtaining  the  order  of 

the  Court  for  a  copy  of  the  indictment.     A.  v.  B,,        .  •  228  . 

2.  An  action  for  a  malicious  proeecutioti  vauuut  be  siAtained  in 
G«or^a,  on  an  indictment  for  perjury  at  common  law.  •  Ibid. 

MANDAMUS. 

1.  If  a  party  on  a  return  to  an  alternative  mandamus,  shew  cause 
a^inst  the  admission  or  restoration  of  a  person  to  an  office,  on 
the  ground  of  non-election,  be  must  make  a  direct  and  issuable 
denial  of  the  fact.     SUUe  y.  Mayor  and  Aldermen  of  Stnan- 
nahf  ......;  250 

See  Qohbtitutional  Law,  20. 

IlfBQLYBlIT  DkBTOBB,  2. 

MANSLAUGHTER.     See  Crimihai.  Law,  6,  28,  29. 
MANUMISSION.     Stfe  Slatbb.        ^ 
MARRIAGE  SETTLEMENT.     See  Trubw,  1, 2, 3, 4. 
MASTER  IN  CHANCERY.    See  Eqirmr,  10,  II- 
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BIILITIA  DUTY. 

1.  The  Justices  of  the  Inferior  Court  are  not  limble  to  the  per- 
formance  of  militia  duty.     Stale  v.  Fort,         .  ,  .  872 

2.  And  it  ieems,  that  such  duty  cannot  he  required  from  the  ofll- 
cers  of  the  Judiciary  Department,  as  orgaaiied  by  the  CoDflti. 
tution.  . Ibid. 

MIUTIA  BOLMER.     See  Dmtbms  WAMR^nr,  1. 

MISTAKE.    See  AmBiTE^Tioii,  4. 

MONEY. 

1.  Momy  Biay  be  taken  ia  esecutton,  if  in  poaseiiioa  t^  defen- 
dant.    Rogeri  v.  BuUen*s  Adm'ix,     .  .  .  .196 

2.  Where  money  is  made  by  a  Sheriff  at  the  sait  cfA,^  who  has 
a  legal  or  equitable  claim  to  it,  the  Court,  on  thn  return  of  the 
writ,  will,  on  motion,  direct  the  Sheriff  to  pay  the  money  over 

to  an  .execution  against  A.        .  i  •  .         .  ISmL 

3.  And  when  such  money  was  made  at  the  suit  of  A.,  as  admin- 
istrator of  B.,  the  Court  will  direct  it  to  be  paid  over  to  an 
execution  against  A ,  as  administrator  of  ff.,  where  it  appears 
to  be  the  eldest  j'ldgment  against  the  estate  of  15.,  and  no  m- 
terfering  or  ronflicting  clninis  by  administration  or  other  par- 
ties are  shewn  to  exist.  .....  Ibid, 

MORTGAGE. 

1.  Ariy  Judge  of  the  Superior,  or  Justice  of  the  Inferior  Court  m 
Georgia,  (withont  reference  to  the  remdence  of  defendant,)  may 
issuA  tbQjiai  for  the  fbrocloMirt  of  a  moitgngn  ofpurBona]  pro- 
perty.    €hiertird  4^  PaJkOl  v.  Polhill,  .237 

2.  When  such  Jiai  is  granted  by  a  Judge  of  the  Superior  Coort, 
the  Clerk  of  the  Superior  Court  of  a  different  Ceunty  and  Cir- 
cuit from  that  in  which  thejlat  wai^  granted,  may  iseue  the  as* 
ecutioo.  .......  Ibid. 

8.  And  it  seems^  that  the  execution  may  be  directed  to  all  and 
singular  the  Sheriffs  of  the  State.        .  .  •  ,  Ibid, 

"4.  Where  one  action  of  a  statute  without  negative  wwds,  intn>-^ 
duced  a  new  mode  of  foreclosing  a  mortgage  of  personal  pro- 
perty, and  pointed  out  a  method,  by  which,  the  mortgagor 
might  dispute  the  sums  due  on  the  execution  founded  on  such 
,  foreclo0nre«  and  a  subsequent  section  of  the  same  statute,  also 
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without  negative  words,  allowed  a  defendant  to  make  an  affi« 
davit  of  illegality,  in  all  cases  where  execution  had  issued  ille- 
gally ;  heldt  that  the  remedy  in  the  latter  section*  was  not  ca- 
mulative  to  the  former,  and  that  it  referred  to  ezecutionst 
other  than  those  mentioned  in  the  first  section.  •  .  Ibid. 

5.  It  seemSf  that  under  the  mode  prescribed  by  the  18th  section 
of  the  Judiciary  Act  of  1799,  the  mortgagor  may  enter  into  any 
defence  which  may  entitle  him  to  relief  from  the  execution.  .  IHd, 

6.  There  is  nothing  unconstitutional  in  said  section.  .  Itnd. 

7.  A  bond  was  made  payable  at  a  distant  day,  with  lawful  inte- 
rest payable  annually,  to  secure  which,  a  mortgage  was  given 
witli  a  proviso,  that  in  default  of  payment  of  the  principal  sum, 
or  the  interest,  at  any  time  when  the  same  should  become  due, 
it  should  be  lawful  to  foreclose  the  same :  hild,  that  the  mort- 
gagee  had  the  right,  from  the  contract  of  the  parties,  to  fore- 
close  the  mortgage,  and  collect  the  whole  debt,  principal  and 
interest,  on  the  failure  of  the  mortgagor  to  pay  the  ficst  year's 
interest  when  it  became  due.     SheUman,  et,  al.  v.  ScotU         •  380 

8.  A  creditor  who  has  obtained  judgment  against  his  debtor,  and 
levied  his  execution  upon  property  mortgaged  to  anothor^per- 
son  anterior  to  his  judgment,  and  which  mortgage  has  been 
properly  recorded,  can  only  sell  the  equity  of  redempwa^  of  hk 
debtor.     Jewiu,  et,  al,  v.  McOoweUf         .  .  •         •  891 

9.  And  therefore,  such  creditor,  and  not  the  mortgagee,  is  entitled 

to  the  proceeds  of  the  sale  under  such  execution.         .  .  Ibid. 

10.  A  foreclosure  of  a  mortgage,  under  the  statute  of  (Georgia,  does 
not  vest  the  absolute  estate  in  the  mortgagee ;  it  only  smborU 
ses  a  sale  of  the  property,  and  the  surplus,  after  paymeal  of  the 
mortgage  and  costs,  belongs  to  the  mortgagor.  •  I^* 

See  Eqvitt,  1, 2. 
PumoBASsm,  1« 

MOTION.     See  Pbaotiqb,  8,  4,  6. 

NEGUGfiNCE.     Sse  Baiuoiiit,  1. 

NEW  TRIAL. 

1.  The  affidavits  of  jurors  are  not  admissiblei  on  the  moti<»i  ibr 
a  new  trial,  to  impeach  the  verdict*     StaUv.Doon^  Dva^mid^ 

Z.  3- 
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NEW  TRIAL— ^OHTIHUED. 

3.  A  motion  for  a  new  tfia)  on  the  ground  of  surprise,  will  not  be 
sustained,  where  by  the  exercise  of  proper  diligence,  bucb  sur- 
prise might  have  been  guarded  against.     ShefiaU  v.  C2ay,      .      7 

8.  The  *•  Inferior  Court"  as  established  by  the  Constkution  of 
Georgia,  and  dif>tinguishod  from  other  inferior  judicatories  or* 
diained  and  established  by  the  General  Assembly^  has  the  pow- 
er to  grant  new  trials.    Ex  parte  Simpsoih  •  •  HI 

4.  Where  the  Jury,  acting  under  the  charge  of  the  Judge,  base 
their  verdict  upon  a  point  not  10  issue,  a  new  trial  will  be 
granted.     Crane  v.  BttUocht     .  .  .  •  •  318 

5.  Secutt  if  substantial  justice  has  been  done  by  the  verdict.     .  Ibid. 

6.  Where  substantial  justice  has  been  done  by  the  verdict,  a  new 
trial  will  not  be  granted,  although  there  may  have  been  error. 
Forsyth  v.  Marimry^    ...•••  324 

7.  if  a  verdiet  be  clfvly  against  evideace,  a  new  trial  will  be 
granted.    FeU  v.  Abto, 452 

8.  Bat  wiKre  thore  has  been  conflicting  tertimooy,  and  the  case 
has  been  f  airiy  submitted  to  the  Jury,  and  it  does  not  a|ipear 
that  any  rule  of  Uw  has  been  violated,  or  injustice  done  by  the 
▼eiriict,  a  new  trial  asked  for,  on  the  ground,  that  such  verdict 

is  afamst  the  weight  of  evidence,  will  not  be  granted.  .  Ibid. 

0.  A  iMw  trjal  may  bo  granted  tm  terms.  •  •  ^^• 

10.  A  new  trial  will  not  be  granted,  to  furnish  an  opportunity  to 
Impeach  the  cre^bility  of  a  witness,  who  gave  testimony  on 

the  trial.     Slate  v.  Uenky,        .  .  .  .  505 

11.  After  veidict,  when  the  motion  fimr  a  new  trial  is  considered, 
Uie  Court  must  jttdge  not  only  of  the  oomp^ency,  but  of  the 
sfss<  of  evidence.         .  .  .  •  •  .Ibid. 

12.  After  conviction,  the  prisoner  moved  for  a  new  trial,  producing 
the  affidavit  of  prosecutor,  that  he  had  sworn  falsely  on  the 
trial,  and  that  prisoner  never  stabbed  him.  But  it  a^foaring 
to  the  Court,  that  the  prosecutor  hod  been  drinking  liquor,  and 
that  hb  mind  was  clouded  thereby,  at  the  time  such  affidavit 
was  administered  ;  that  the  contents  of  such  affidavit  were  not 
read  to  him  by  the  Magistrate,  and  that  he  was  sworn  thereto, 
upon  his  saying  that  he  knew  the  contents — ^that  said  affidavit 
was  made  by  prosecutor,  with  the  intention  of  immediately 
leaving  the  State ;  that  there  was  strong  ground  to  believe 
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NEW  TRIAL— coHTiiiuiii. 

that  he  was  tampered  with ;  and  the  Identity  not  being  clearif 
proved,  and  his  testimony  given  on  the  trial,  having  been  con* 
finned  by  two  disinterested  witnesses — the  motion  was  refused.  Ibid^ 

13.  Qiksre,  If  a  new  trial  can  be  granted  om  the  merits^  in  a  case 
beyond  a  misdemeanor  t  .  •  *  .  .  IHd, 

14.  But  such  new  trial  will  not  be  granted,  when  the  presiding 
Judge  is  satisfied  of  the  correctness  of  the  verdict.        .        .  Ibid, 

See  VutDioT,  1. 

NEXT  OF  KIN.     See  AoMiinsTRiiTons  akd  Ezvcutors,  8,  4. 

NOL.  PROS.     See  Criminai.  Law,  37. 

NOTICE.    iSM  CRiiciif  AL  Law,  8,  9. 
Evidence,  7. 
JvnisDioTioif,  8. 

PUBOHAaBR,  1,  2. 

RfeoeROi  ^. 
NUISANCE.    See  Fabo  Table,  1. 
OFFICES.    See  CouMrnvrienAh  Law*  21. 

CORPOEATIOHE,  52. 
LeoIELATITE  PoWEBf  1* 

Mandamus,  1. 
Statute,  2. 

OPEN  ACCOUNT.     See  Ihterbet,  3,  5. 

UllLiaUIDATBD  DeHARIH  1* 

ORDINANCES  OF  CITY  OF  SAVANNAH.     See  Cohetitutiohai. 
Law,  1,  2^  15. 

PARENT  AND  CHILD. 

1.  The  father  has  the  legal  right  to  the  custody  of  hia  children. 

In  the  maUer  of  MUcheU^  .  ,  .  ^  •  489 

2.  But  Courts  of  justice  may  coning  this  rigl^  when  the  taf*^ 

or  interests  <^tJie  ohild  imperiously  require  it.  •  •  -^^^ 

PARTIES. 

1.  The  same  person  cannot  be  plaintiff  and  defendant  in  4e 

same  suit,  at  commoa  law.    MiUer  v.  Thorn,  •  ^  ^^ 

See  Auammmm^Vt  1* 

Co*»AJtTnutflHlF,  8, 4. 

Eavirr,  28^  30, 31, 32»  d8i  ^  4U  44»  45. 
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PAYMENT, 

1.  A  pajrment  to  a  person  who  hai  no  power  to  receive,  beeonies 
iralid,  by  a  subsequent  ratification  by  the  creditor.  Detos  v. 
Ptcfaird; 4T9 

2.  But  where  the  creditor  does  not  ratify  the  act  of  an  individual, 
receiving  money  for  him  without  authority,  but  merely  assents 
to  receive  the  liability  of  a  third  person,  for  the  payment  of  the 
debt  due  by  his  debtor,  the  latter  will  not  be  discharged,  unless 
it  be  expressly  agreed  to  run  the  risk  of  the  solvency  of  the 
person  who  comes  in  aid  of  the  d^)tor,  and  to  discharge  the 
latter,  or  unless  the  creditor  has  thereby  received  pa3rment  of 

his  debt,  or  has  debarred  himself  from  recovering  by  laches.  .  Ibid» 
8.  ThuSf  whore  M.,  without  any  authority  from  the  creditor  I>., 
for  his  own  convenience,  entered  into  an  arrangement  with  the 
debtor  P.  (his  partner,)  by  which  M.  assumed  the  payment  of 
the  money  due  to  D.,  but  there  was  no  agreement  in  relation 
to  this  settlement,  between  P.  the  debtor,  and  D.  the  creditor, 
«nd  the  only  evidence  of  assent  shown  on  his  part,  was,  a 
chargs  made  by  him  against  M.  of  the  amount  of  the  due  biU 
of  P.  in  an  account  exhibited  for  the  purpose  of  submitting  all 
matters  between  them  for  arbilratwn^  heldy  that  these  facts  did 
not  constitute  a  legal  payment  of  the  debt  from  P.  to  D.  .  Rid* 
4.  Where  neither  debtor  nor  creditor  has  directed  the  applica- 
tion  of  the  payment  made,  the  Court  is  vested  with  the  discre- 
tion to  apply  it,  according  to  the  justice  of  the  case.     .  .  Und, 

PENAL  CODE  OF  GEORGIA.  See  Cbimiw al  Law,  2, 3, 7, 8, 9, 10, 20^ 

Eholahd,  3. 

PERJURY.     £Kee  Crimihal  Law,  24,  25. 

Malicious  pRosBcvTioKff  2. 

PERSONAL  PROPERTY.     See  Posbbssioh,  1. 

purohaaeb,  1. 
Record,  1. 

PILOTS  AND  PILOTAGE. 

1.  The  neglect  or  refbsal  of.a  Pilot  to  board  a  vessel,  by  which 
damage  ensues  to  her,  may  be  proceeded  against  under  the  5th 
Sec.  of  the  Act  of  1709,  if  the  daim  for  damage  does  not  ex- 
ceed f  100.     C^mmsiunmrs  of  PUoiage  v.  John  Low,  et.  al.^    298 
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PILOTS  AND  PILOTAGE— ooKTiinrBD. 

3^  And  tho  cAntn,  and  not  tiie  mewtire  of  damAgea  Mitaiud  b^ 
Ihe  GmhmMmievB^  is  tke  teit  ofibe  juriMbotion.        ',       -  .  Ibid, 

%4  BuitlM  mn^^jmtnt of the€n»  mnemeAwAier the  6* Sec., 
will  not  authorize  the  CommiadoDerB  to  Buapend  tfae  PiloC,  horn 
IheeKercisoofhiBdiitiet.        .  ♦  ,  .  ,.  Ilrid. 

4-  Tbe7thSec.oftlieLegiri«liveActof  179i,  directs  that  the 
license  of  a  Pilot  shall  be  mroiced  by  the  ComroiBfioneiv  of  Pi- 
kilaie,  •^if  he  abaU  be  found  not  suffcienlly  skilled,  or  shall  b^ 
come  incapaUe  of  acting,  or  ahall  be  oeglifent,  or  nisbdiaTe 
in  hkr  duly  towards  the  CoamMioners  ;'*  hM,  that  the  neglect 
of  a  Pilot,  in  not  boarding  a  iwotpI  w|»eii  ho  bught  to  have  done 
M,  wbold  adtlMiise  hii  MBpenaion  meter  tlrai  «eetiOD«  L&w  i. 
Commissianen  of  PUeH^s^        ,  .  .  .  302 

&  And  ifi  is  not  naoeiaaiy  to  make  the  aenteaee  «f  aiMpeiteioft 
Ingal*  that  k  formal  jedgtoentilBHrfd  be  entered  HP-       ,        .Ibid. 

«.  Tbeoffic^ofA  Pilol  is  Mt  a imblie one^  itie^fsiTalft^fo. 

.  fession,  trade  pr  calling.      .   ^   '       ;  •  «  .Ibid. 

gjs  CoMiTirnwiata  La<y»  4» »  7,  >. 

EliBOTIOH,  1. 

PLEA.    8ee  Puoomtm,  2, 8. 

PLEADINGS. 

1.  When  the  proper  plea^ngs  have  been  dispensed  with  hy 
agrfefeftieilt  between  \he  ^ttles,  they  may  be  entered  kt  any 
titne, 'nu)ti;  pro  ftmr,  for  'thie  Hake  6f  the  record.  Boog^  et.  oZ. 
V.J.  (f-  J.  Bayky.    '    .        '    .  .  .  •  190 

Sot-AjUBiumMiT,  L        .     , 

ARBITRATIOir,  1. 

POLITICAL  CORPORATIONS-     Se^  CompoaATioH,  8, 4|*». 

POSSESSION. 

1-  Poeseaaion  of  personal  property,  is  fn$nm  faek  evidence^  tu 
tie.     Cummtiyr  v.  Earfy^       •  ,  :  ^  •  ^^^ 

.  AS. 
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PRACTICE. 

L  A  dafcadaat  htt  a  right  to  demtnd  the  trial  of  the  etnse,  mw 
leei  it  can  be  oontiiiiied  on  legal  gvoanda,  aadthe  Court  will 
BOt  eoottime  the  caoee  fiom  motiTea  of  ddioaej,  ia  oppoiitioii 
to  each  right.    9mons  r.  Sk^tmU^  .         •    90 

2.  It  ia  not  a  aoiBcient  ground  for  coutinQaiice  of  a  caoiet  that 
the  preiidiiig  Judge  had  in  another  capacity,  eipreaied  aa 
opinion  on  one  of  the  pointe  involved.  •  IM. 

9.  When  the  procesi  of  the  Court  ia  attempted  to  be  used  op. 
ptewively,  and  against  justice,  aa  bj  levying  an  execution  a£» 
ter  judgment  had  be«i  satisfied,  the  Court  wiU  grant  reKef 
uptm  flioHon*     WtUU  4*  Joffmer  v  iVprfon,  .  S58 

4.  And  if  it  requires  inforsMlion  of  matters  of  fiwt,  it  will  cause 
an  iasoe  to  be  made  up  for  that  purpose.  •  WtL 

ft.  And  where  the  party  moriog,  was  ooi  prepared  with  hia  proofs, 
and  modified  his  motion  by  asking  for  a  rule  on  the  phinttfiTto 
ahew  cause  at  the  next  term,  the  Court  granted  the  motioo, 
but  without  stay  of  proceedings.  .  •  .JHdL 

6.  A  Court  of  Equity,  under  such  oirauaastaaees,  ii  the  proper 
tribunal  to  grant  relief.  •  ,  IbitL 

8m  Crimival  Law,  7, 8, 9. 

E^vm,  12, 86,  87,  38,  40,  41. 

PRESENTMENTS  OF  GRAND  JURY. 

1.  The  presentment  of  a  Grand  Jury,  wiD  on  motion,  founded  on 
sufficient  reasons,  be  expunged  from  the  minutes.  Pt$$enU 
meitfs  ^  Grtmd  Junf^  .149 

PRINCIPAL  AND  ACCESSORY.    See  CaumrAL  Law,  IS,  16. 

PRINCIPAL  AND  SURETY.    Aae  B«iiaa,  1, 3, 8. 

PROCESS. 

1.  Service  of  petition  and  process  on  agent  of  defondant,  is  null 
and  void,  under  the  law  of  Georgia.     WeHman  v.  PdOiiU^  el.  aL  285 

2.  Where  the  service  of  process  is  null  and  void,  appearance  and 
plea  to  merits  will  not  cure  it.  .  .  .  .  iUd. 

8.  And  objection  may  be  taken  to  such  process  «<  any  ftsie.       .,lWd. 
See  Pbaotxob,  8, 4, 5. 


Digitized  by 


Google 


INDEX.  W0 

ntOMISSORY  NOTES.  See  Adm nruTRATOU  ahb  Exbovtou,  7. 

BiLUi  t>r  EzoRAiraa  amd  FteMit- 
■omT  NoTBs*  jfouim. 

PROSECUTOR.    S«N«wTeial,12. 

PUBLIC  SALE.    See  Co-^AKTiinwBip,  ID. 

PURCHASER. 

1.  If  the  mortgagee  of  pewonal  property  fkil  to  record  his  mort- 
WS^  ^  honaJUle  purchaaer  claiming  under  mortgagor,  witbOut 
notice,  will  be  entitled  to  retain  the  property.  Cwnming  v. 
^^^y* 140 

S.  A  purchaser  for  vahiable  consideration,  wUkoui  noiiee  actnal 
or  cooiAructive,  will  be  protected^  though  he  purchase  fiom  one 
who  had  notioe.  ......  Ibii. 

QUO  WARRANTO.    See  CoRPomATioiis,  1. 

BECEIPT.    See  ETioaiioB,  7. 

RECORD. 

L  There  was  no  law  of  Georgia  in  force  in  1796^  requimg  ja 

deed  of  penronal  property  to  be  recorded.    Mordy.HauMtaun,  S8i 
2.  A  purchaser  cannot  be  bound  by  the  camtrvctiwe  notice  afford- 
ed by  the  record  of  a  deed,  not  refairad  by  lawto  be  roeordsd.  Ibid. 

REFERENCES  OF  A  BILL.     See  EqviTr,  7. 

RELEASE.    See  AtrnxmnrmATomm  amb  RaKiinoM»2. 
Jourr  Dbbtobs,  1. 

RELIEF.     See  EaviTT,  26, 28. 

REPLICATION.     See  Eqvrrr,  14. 

SAVANNAH. 

1.  The  jail  in  the  City  of  Savannah,  must,  ODder  tha  legislative 
Act  of  1822,  taken  in  connexion  with  prior  acts  and  dreum- 
stances,  be  considered  as  the  county  jail,  and  as  such,  KabLe  to 
the  control  of  the  Legislature,  and  the  poasessi<Hi  of  ilie  Sheriff. 
SiaU  y.  Maifor  and  Aldermen  of  Savannahf     .  •280 

2.  %  a  legislative  Act  passed  in  1760,  the  town  coouDOiHstieeti, 
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SAVANNAH— ooiiTiin«>. 

kae0»  &c*  Jn  the  town  of  SaTanMhy  were  dedmred  to  be  thff 
common  property  of  the  lot-holders  in  said  town,  and  coouais' 
Bkmen  were  appmnted  to  carry  the  Act  into  execution.  By 
an  Act  of  1767,  a  President  snd  Wardens  were  directed  to  b^ 
ehosen,  with  power  to  make  bye-laws,  assessments,  and  to  loaw 
•r  sell  any  public  lots,  &c.  By  Act  of  1789,  the  town  was  styled 
the  City  of  Savannah,  and  a  Mayor  and  Aldermen  wei^  6a^ 

•  anted  to  be  elected,  tad  were  deelared  to  be  a  body  politioy 
Wlh  th*  peiwtr  of  tequmng:  and  boldknf  prapmty,  real  «nd 
peiwMl,  for  the  beM^t  of  said  City  v  heU  that  by  die  Aet  of 
]760rthe  legal  title  to  the  town  common,  streets,  dte.  r^cd 
imtkmlB/bMUtnBCfg  paUk»  in  their  eoUeotifV  cipieity,  mod  a* 
a  OTrpoMtiDo  mih  imbv  which  beeano  tnm^md  by  thft  Act 
^  1787,  to  the  President  and  Wardens,  as  tbe  legal  MpMsen. 
lative  of  the  public,  and  fbr  its  benefitr  and  finally,  by  Act  of 
1789,  became  vested  in  the  **  Mayor  and  Aldermen  ofthe  Ci^ 
of  Savannah."  Mayor  and  Aldermenf  4^.  v.  Pre$ukntt  ^<  ^f 
Steam  Boat  Company  of  Georgia^        .  •  .  .  842^ 

8*  HeU  further,  that  if  the  legal  title  did  not  pass  by  the  Abtir  bf 
1799  ^id  198fr,  to  tfW  ptiblie  «t  foC-h«ld<^  ^  %  <Sorporationr 
aa  ifMo^  ttofl  te  it  eMid  not  VVst  in  th^  faMfividuMljr,  fthd 
tttefe  Wtt*  ii«^  oiie  etrpaUe  of  tdeiti^  and  heA&Jtig  itt  tito  ^QtAt  dt 
fk^  gtttrit,  iMlch  grint  of  the  town  ^omntoD,  (streets,  dz^.  must 
be  considered  as  a  dedication  to-  public  uses,  which  by  opera- 
tion of  lawr  became  vested  in  the  Mayor  and  Aldermen  ofthe 
City  of  StvMMMdii  m4mmsa  Ibex  were  intespdraMd.  ^JkUL 

i.  Held,  flirther,that  for  the  ptrpoa^  pf  ^UstaiMg  the  action  of 
efectmintt  the  term  **  lots"  used  in  the  Act  of  1787,  and  which 
the  Wardens  were  ai^horised  ^  to  let,  lease  or  rent,"  might 
be  construed  to  embrace  the  streets,  town  cemmnig  St^  eomm 
to  enable  the  eorporation  of  Savannah  to  make  a  demise  of  a 
public  street.  .*....  fWH 

§k  HMM  mm9i  tkM  Hie  eei^pdMlM  hw^  tli«  le|^  title  and 
of  tHa  «|re»ti  (nifht  lAttWf<ft^,  (i|Nlrt  k^ti  tb^  ^on- 
[«ii«iitoth«AlH«fl7fr7}hiVQniMlifr4  ^dettiMtfit, 
tollKffitfpNMe«r«QitidliingC9etMMiiAk         ^  .Ibid. 

«w  ComriTinnoirJLt  IaW^  1,  %  Ifl,  20. 
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SECURITY.    aeeSnwn. 

SERVICE  OP  PROCESS.    See  Procboi,  I,  2, 3.      * 

SHERIFF. 

1.  No  private  contract,  nor  eartraordinary  troid>]e»  caa  authorise 
the  Sheriff  to  receive  other  or  hi^^ier  feea  than  are  preacribed 
bylaw.    Forbes Y.  Marelt        .  .  .  .  .28 

2.  It  Memt,  that  the  Sheriff  is  entitled  to  cfaaigethe  legid  fsete 
dieting  negroest  levied  on  by  him  under  executiont  although 
such  negroes  were  allowed  to  remain  in  possession  of  defend- 
ant, and  no  subsistence  was  furnished  by  the  Sheriff.  *  Ihid, 

8.  In  such  case,  the  Court  will  not  grant  an  attachment  against 
the  Sheriff,  to  compel  him  to  bring  into  Court,  the  money  re- 
taioed  by  him  to  answer  this  charge,  but  will  leave  the  party 
to  the  prosecution  of  his  ordinary  remedy  by  acticm.  .  Ibid* 

4.  Where  an  action  is  brought  on  the  official  bond  of  a  Sheriff,  in 
the  name  of  the  Governor  of  Georgia,  in  being,  who  is  individ- 
ually designated,  and  such  Governor  dies  pending  the  action, 
it  is  not  necessary  to  amend  the  suit,  by  the  substitution  of  the 
name  of  his  successor.    RtUmth  Oovemoff  ^.  v.  Fowler^      .    60 

5.  Can  such  bond  be  put  in  suit,  without  the  previous  order  of 
the  Judge  of  the  Superior  Court — Q:uare.      .  .  •  Ibid, 

6.  A  Sheriff,  in  the  State  of  Georgia,  b  entirely  a  ministerial  offi- 
cer, whose  province  is  to  execute  duties  prescribed  by  law, 
and  which  duties  may  be  contracted  or  enlarged,  at  the  will  of 
the  Legislature.     Siau  v.  Dews^  ....  807 

SLAVES. 

1.  A  manumissioQ  si:dweqaent  t^  the  Aet  of  1801,  not  sanctioned 
by  legislative  authority,  ia  aJ^eolntely  void*  and  produces  no 
ohange  in  the  condition  of  the  slave.  I^^emer  Y.it^proes  Ani$ 
and  Thomas,  .  .  .  •  -178 

2.  Tim  Aot«f  iei8f  passed  in  lektion  to  the  attempt  to  mana« 
mit  riaves  illegaHy*  being  a  penal  statute,  cannot  be  so  con- 
strued, as  to  accuBMdate  the  penakiea  <^  the  statute  of  1801, 

to  an  act  cdmnutted  before  the  passage  erf*  the  former  statute.  Ibid. 
8.  Construction  of  the  laws  of  Georgia,  concerning  mamimiaaion. 

Marlow,  et.  al.  vs.  Roser^        .  .  .  •  •  542 

4.  A  will,  which  directs  the  executor  to  apply  to  the  l^igialitnre 

B.  4. 
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far  the  maq^miBcion  of  certain  sUves,  and  if  that  cannot  be  ma* 
coraplkhed  in  that  manner,  that  they  should  be  sent  out  of  the 
State  to  where  it  can  be  done,  it  not  iUega]«  and  does  not 
contravene  the  policy  of  cm  statotes.  «  «  4  Ikii, 

SPECIAL  VERDICT.    See  Ap^b^l,  4. 

STATE*    Sm  CoimanmosAii  Law^  17, 18t  Id. 

STATUTE. 

1.  In  general,  a  statute  which  introduces  a  new  rule  of  law,  and 
directs  a  particular  method  of  proceeding  under  it>  wilL  al- 
thoQgh  it  has  no  negative  words,  debar  any  other  mode.  OtU' 
rard  ^  PoUnU  ▼.  PoUiiO, 387 

2.  If  a  statute  destroys  the  character  in  which  persons  have  act« 
ed  in  a  civil  or  public  trust,  without  pointing  out  a  new  mode 
fai  which  the  trust  is  to  be  performed,  the  latter  is  also  at  an 
end.     Stale  v.  Mayor  and  Aldermen  cf  Savanrudh        •  •  S^H) 

d.  Qiicrre,  if  a  statute  which  acts  retrospectively  and  divests  a 
vested  ri^t,  but  does  not  impair  the  obligation  of  a  contract, 
be  absolutely  void.    Forsyth  v.  Marbury^       .  .  .  824 

4.  A  statute  should  be  construed,  (if  conidstent  with  its  general 
scope,)  so  as  to  give  it  a  prospective  operation,  where  a  con- 
trary construction  would  divest  a  vested  right.  •  .  Vnd, 

5.  The  Act  of  I9th  December,  1822,  which  protects  the  proper« 
ty  of  the  debtor  from  levy  under  a  judgment,  where  such  pro- 
perty for  a  definite  period,  had  been  in  possession  of  a  purcha- 
ser for  reasonable  compensation,  and  without  actual  notice  of 
such  judgment,  may  properly  be  construed*  so  as  to  refer  only 

to  levies  founded  on  judgments*  obtained  tmee  its  passage.      .  lUd. 

6.  Such  statute  introduces  a  new  rale  of  law,  and  is  aot  declara- 
tory of  the  old.  .....  .Ibid^ 

7.  A  legislative  Act  appropriating  property  to  the  public,  ii  an  ir« 
revocable  gn^^  ^  "^^  property.    Mayor  and  AUermen,  4fi:. 

V.  Presidera,  <f«.  of  Steam  Boat  CompmHy^  .342 

8.  If  no  time  be  fixed  by  a  etatote  for  it  to  go  into  operation,  it 
takes  effdct  from  its  dau.     SmeU  v.  T.  4>  J.  Weaihershee^       687 

iSee  Crimikal  Law,  21,  26. 
Iv&nniOTioir,  1, 2. 

MORTOAOK,  4. 


Digitized  by 


Google 


INDEX.  Mt 

BTATUTE  OF  FRAUDS  AND  PERJURIE& 

L  To  fupport  a  collatend  undeftakhi^  to  angwer  Ibr  Um  Mt 
^.  of  another,  made  subsequently  to  the  ongioal  agroeaaent, 
there  must  be  aome  new  conaideration  ahewn,  growiAg  out  o( 
or  having  reference  to  snch  original  agreement.  Cram  r. 
BuUoch^  .  .  I  •  •  Sid 

3.  R.  a  feme  eevert,  drew  her  draft  in  favor  Of  C.  on  B.  who 
accepted  the  same,  payable  when  in  funda^  AAer  thia  accept- 
ance. J.  S.  B.  the  trustee  of  the  drawer's  separate  property 
under  a  deed  of  marriage  settlement^  wrote  upon  the  draft,  •*  I 
wiU  have  this  paid  out  T>f  the  next  crop,*'  and  signod  his  name 
(M  trustee.  On  action  of  assumpsit  brought  by  C.  against  J. 
8.  B.  upon  this  promise,  held,  that  there  was  no  consideration 
for  the  promise ;  that  the  case  was  within  the  provisions  of  the 
statute  of  frauds  and  perjuries,  and  ^kst  the  action  was  not 
maintainable.  ^  ^  .  «  •  ^IKdL 

9.  Asale  of  goods  at  anction  for  the  price  af  J810  and  ni^warda, 
is  within  the  statute  of  frauds.     Sattd&rtim  v.  Tnislsst  qf  Mo- 

Caiholie   Chureht  «  «  .  •  «  SU 


STATUTE  OF  UMITATIONS. 

1.  It  is  a  question  of  law  for  the  Court  to  determine,  as  to  i 
tonstitotes  a  sufficient  acknowledgment,  to  take  a  ease  out  of 
the  statute  of  limitations.     SheftailY.  Clajh    •  •  «      7 

^.  An  admissioD  from  which  an  existing  de3>t  may  be  necessarily 
inferred*  is  sufficient  to  take  the  case  out  of  the  statute,  though 
it  be  accompanied  with  an  escpress  denial  of  the  debL  .  IML 

$.  A  statute  of  limitations  to  be  constitutional  and  operative 
must  ^ve  an  allowance  of  time  tnjuluro^  to  commence  tlia 
action.     Farsffih  y.  Marimrff^  .  «  •  •  894 

STREET.    See  aATANNAH,  5. 

•  SUI^ERIOR  COXTRV**     See  CaxMurAX.  Law,  TT. 

EquiTT,  7,  8, 9. 
IvmisDionoii,  1, 2. 

SURETY* 

1.  AsureCywtiopaya  the4ebt»iaeiiticled  tabe«iibc(it«tod  iathe 
place  of  the  creditor*  aa  to  all  the  security  or 
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bgrhin*  i^tiiMttbe  prMdiMl  dekUi^  «a<«a  the  4 

Aiprrw  T.  Jf«m  el.  «L,  .207 

TAX.    See  thMo  Tabli,  2. 

CoHtTITVTKniAL  LaW,  1^  2. 

TENAMTB  IN  COMMON.    9m  C^9ummmai»,7. 
TEKKTFORIBS  OF  UNITED  0^ATSS.    8te  ConstmnToHAft- 

TTTU:  OF  STATUTE.    See  O^mnmnwuMU  LkwA^k 
TOOLS.    011  DnmoiiWASiukMrl. 
TBX8FASS.    SfeEainTT,49,50,51. 

T  AUSTS  AND  TftUSTEES. 

L  A  Court  of  dancefy,  oa  ioAcient  grounds  bekyriitiWUrWil! 
^mtfUoMeiuMterv  Bifcrw^pB  iimluiwitrmd  appoint  ^ 
«aie^ei.ii«^  .109 

X  Vtho  original  trueteot  are  doftd,  the  ftettfaat  the  fepreMAta- 
tivo  of  006  is  temporarily  oboentt  and  the  repreaentati?e  of  the 
other  unwilling  to  act,  is  not  per  se,  sufficient  to  justify  the 
substitution  of  new  trustees.  The  Court  has  power  to  compel 
soch  representatives  to  absume  the  trusts.  .  •  Mdr 

t^  But  (he  Court  fiiay  with  the  assent  of  all  partiesi  substitute 
new  trustees.  ......  Ibid* 

4.  But  to  Justify  the  removal  of  such  representatives  as  trusteesr 
their  refusal  or  incapability  must  be  sbewur  either  by  answer 
'lo  Ithe  petition  for  substftutioUr  by  affidavits  of  petitioners,  or 
negied  of  representatives  to  shew  cause,  on  proper  citation.    IkitL 

SeeBjL*KS,3. 

•^UNUQUIDATED  DBMANa" 

1^  Tke  jndlsial  and  legislative  construction  in  Georgia,  of  the 
words  **unliquidaUddmnand^*  and  ^  open  account^'*  has  been, 
to  consider  all  as  suchr  uolces  there  be  some  wriUen  acknow- 
Mgement  or  promise  by  the  debtor.  A  verM  acknowledge^ 
nent  of  indebtedness  in  a  definite  own,  accompanied  with  k 
ipiwiteto  p^4ma  not  ooosMote  it  a  MqttMsitted  demand. 
JWiMAMe>r  .i» 
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USURY.    SeeEaumr,l,8. 

VENDOR  AND  VENDEE.    See  Exkoutor  <fe  son  tott,  1, 2, 8, 4. 

VERDICT. 

1.  A  verdict  clearly  against  evidence,  may  be  set  aside.  But  an 
applicattoQ  for  this  purpose  will  not  be  favorably  received* 
where  there  has  been  conflicting  testimony.     SheftaUY.  Clay^      7 

See  New  Trial,  1,  4, 5,  6, 7,  8, 10, 11, 14. 

VESTED  RIGHTS,    fitec  Statutm,  8,  4. 

VOLUNTARY  CONVEYANCES.    See  Uvwbamd  aud  Wiva,  1. 

WAIVER. 

1.  If  a  party  suffers  improptr  evidence  to  be  admitted  without 
objecting  at  the  time,  it  is  a  waiver  of  the  objection.  Ihjw  v. 
Commissioners  of  Pilolage,      .  •  •  •  •  808 

2.  SOf  if  after  adjournment  irregolarly  granted,  he  appears,  and 
goes  to  trial.        •  .  .  .  .  .'         Ibid, 

WARRANT  OP  ATTORNEY. 

1.  It  is  sufficient  if  a  warrant  of  attorney  be  exhibited  when  de- 
manded ;  it  may  be  executed  at  any  slagejof  the  suit.  Nick- 
ois^et^  eU,  v.  Dernmt  ei.  dL^      ,  «  •  •        -   .  188 

2.  A  warrant  of  attorney  continpes  to  exist  after  judgment,  if  any 
other  process  is  required  to  obtain  the  full  beneftoof  sueh  jntjjg^ 

ment.  .  .  •  .  «  .Ibid, 

iSas  Co-Parthsbship,  5. 

WASTE.     See  EaviTT,  17, 

WAY. 

1.  The  owner  of  land  appropriated  for  a  highway,  retains  the  free- 
hold in  the  sdl,  and  subject  to  the  easement,  and  not  interfer- 
ing with  it,  may  use  the  land  in  any  manner,  and  may  main- 
tain  u>i1inent,  trespass  or  wasfte,  for  any  exclusive  appropria- 
tion ^  it  by  another.  Mayor  and  AJdermen  of  Savannaht  v. 
President^  ifc  of  S(eam  Boat  Co.^      ....  842 

2.  And  the  statute  of  Georgia,  which  directs  compensaticn  to  be 
made  to  the  ownen  of  land  laid  out  fbr  a  high  way ,  most  be  ta^ 
ken  to  provide  f<H*  the  purchase  of  the  eoiementf  and  not  of  the 
land.  .  .  .  •  i  .  .iWd. 

C.  4. 
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9.  Ab  a  g&a&nX  nde,  the  freehold  in  the  highway  must  be  taken 
to  belong  to  the  proprietors  of  the  adjoining  soil.  .  Ibid, 

4.  But  thia  rule  being  (bunded  on  the  presumption,  tiiat  suoh  waj 
was  originalljr  taken  est  of  the  lands  of  the  parQr  who  hath 
«tker  lands  a^ioiniBg,  is  not  appliosfcie,  when  sueh  presump- 

( arise  Irom  th0  Acts  shewn.  ^Wd. 


WEARUra  APPAREL.    80$  Dienssn  Wammaxt^  1. 

WILL. 

L  H  •mms^  that  the  wffl  of  a  /L'swiis  eomn  will  have  no  efficacy, 
unless  there  be  an  agreement  before  marriage,  giving  her  the 
power  to  make  such  will,  or  auch  right  has  been  conferred  on 
her  after  marriage,  by  some  act  analogous  to  an  a^pieement  be* 
fore  mcnime ;  the  mere  parol  assent  of  the  husband,  is  net 
■oAcient  to  girt  such  a  will  validity.  MeQouxm  v.  Jbnei,  eL 
•^        .  - 184 

%  A  will  set  aside  on  the  ground  of  insanity,  against  the  testimo- 
ny  of  the  subscribing  witnesses,  where  tbfre  was  proof  of  pre. 
▼ioaa  insanity ;  where  the  disposition  of  the  property  was  not 
Mtional  or  natural,  and  circumslances  of  mysteiy  and  suspicion 
were  thrown  around  the  sabecribing  witnesses.  Cfrifin  y. 
4h»t^  .  .217 

4is  flLATne,  4. 

WITNESS.    See  CsTMurAi.  Law,  7, 8, 9, 16. 
Eqvitt,  84. 

Etidbhob,  2,  S,  4,  6,  6^  M. 
NbwTkUIiiIO. 

Wni^d. 
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Ptige    li,hn»  10,  •dd  and  prosecviei  miter  the  WGrdinitituUtL 

Page   28,  ]ine  4,  dele  period  after  tfte  vord  impartSf  and  inaert  comma  \ 

and  dele  comma  after  impose. 
Page    28,  line  16,  for  impended,  read  superseded. 
Page    82,  line  23,  for  sum  or,  read  ««/  a. 
Pajje  119,  line  1,  (of  abauact)  for  under  yeare,  read  tender  yeara. 
Page  398,  last  line,  insert  Constituiion  of  Ihe,  before  the  word  Suue. 
Page  899,  line  27,  for  powers,  read  ;ioioer. 
Page  4(XJ,  line  6,  for  </ litigation,  read  in  litigation. 
Page  4M5,  line  88,  for  Cohen,  read  8  Cowen. 
Page  406,  linea  6  and  7,  Swe  permanent,  read  fMrropnoimC* 
Page  414,  line  19,  for  Now,  read  Nor,  and  d^  note  of  inton^gatiott. 
Page  415,  line  9,  for  that,  read  than. 
Page  410,  line  38,  insert  a  comma  after  cofe. 
Page  424,  line  20,  for  grantor,  read  grantee. 
Pftge  487,  line  14,  insert  a  comma  after  and. 
Page  488,  bottom  line,  iW  imi^i,  rwwl  d^rf^edL 
Page  439,  line  9,  fbr  direction,  read  duration. 

■»  line  28,  for  appoiniers,  read  appointees. 
Page  445,  line  1,  for  entor/aintfcf,  read  tn<tma^ 
Page  45),  Une  18,  for  by,  read  to. 
Page  518,  lines  7  and  8^  (of  abstract,)  fx  Lttreem^  tmi  Lmceitf. 
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